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EXTRADITION OF FRENCH COMMUNISTS. 


The declaration of President Thiers, that he intends 
to demand from foreign powers the delivery of those 
persons who committed the crimes of murder and 
arson within the French capital during the supremacy 
of the commune, has, for obvious reasons, received 
but little attention in this country. But, if there be 
any truth in a telegram recently received from Paris, 
this question of surrendering the fugitive insurgents 
is likely to prove of some moment to us. In that 
telegram, it is stated that Minister Washburne has 
notified the French government that no person con- 
victed of criminal acts in Paris, against the national 
government, will be permitted to reside in the United 
States. There is, probably, no truth in this report, as 
it does not appear that our government has taken any 
action in the matter, and Mr. Washburne would not 
volunteer a statement of that character without 
instructions; but it is by no means improbable that 
our government will be called upon to address itself 
to the subject. A brief survey of the law will not, 
therefore, be out of place. 

There has been a remarkable diversity of opinion 
among authorities on international law, as to whether 
a state is bound by the law of nations and inde- 
pendent of treaty, to surrender fugitives from justice. 
Chancellor Kent in his commentaries (vol. 1, p. 37) 
approves of the doctrine that “every state is bound 
to deny an asylum to criminals, and, upon application 
and due examination of the case, to surrender the 
fugitive to the foreign state where the crime was com- 
mitted.” “The language of the authorities,” he con- 
tinues, “is clear and explicit, and the law and the 
usage of nations, as declared by them, rest on the 
plainest principles of justice.” In support of this 
doctrine he cites the authority of Grotius, Heineccius, 
Burlamaqui, Rutherford and Vattel; but there are pub- 
lic jurists of equal authority who maintain the oppo- 
site doctrine, among whom may be named Voet, 





Puffendorf, Martens, Heffter, Phillimore, and, indeed, 
all the more recent writers on international law. The 
difference between the two doctrines is, that the one 
considers extradition a matter of strict duty, while 
the other regards it a matter of national comity. The 
distinction is important, for, if it be a matter of strict 
duty, a refusal to comply, on due demand, would 
afford good ground for a declaration of war. 

But however important or interesting the question, 
it is one not likely to arise in the case of the com- 
munists, as we have a treaty with the French (con- 
vention of 1843) which provides for extradition in 
cases of murder, arson, etc. If it be casus belli to 
refuse extradition in case it be a strict duty, which is 
generally admitted, no one will deny that it is equally 
so when it rests upon treaty obligations. It follows, 
therefore, that if this treaty applies to the case of the 
communists, a refusal on our part to surrender on due 
demand would justify the French nation in declaring 
war. 

It is generally admitted that extradition should not 
be granted in the case of political offenders (Philli- 
more’s International Law, p. 443), and it is expressly 
provided in our convention with the French that it 
shall not apply “to any crime or offense of a purely 
political character.” There is not, nor in the nature 
of things can there be, any exact and arbitrary defini- 
tion of a “crime or offense of a purely political charac- 
ter,” any more than of “fraud” or “undue influence.” 
Every case of this kind must be judged of in the light 
of its attending circumstances. 

One thing, however, is clear, and that is, that the 
rebellion of the communists against the government 
of M. Thiers was at most but a political offense. 
Rebellion is not a crime within the meaning of the 
extradition act, and if it were, M. Thiers is not in a 
position to consistently demand the surrender of the 
rebels. His own elevation to power was the result of 
a rebellion — the overthrow of a government which 
had existed for twenty years and been approved by 
the suffrages of seven and a half millions of French- 
men, And by whom was this government over- 
thrown? Certainly not by the imperialists or mode- 
rate republicans, but by the very men who afterward 
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constituted the commune. If M. Thiers recognized, 
as he unquestionably did, the right of these men to 
overthrow a settled government of a fifth of a cen- 
tury, he certainly cannot claim that they are felons 
now for attempting to overthrow a government not a 
month old. 

Rebellion being only a political offense, it follows 
prima facie that every insurgent engaged in rebellious 
warfare has committed no extradition crime, and 
every act done in the bona fide prosecution of that 
warfare, though shocking in itself, is but an offense 
against the state. Were the burning of the Tuilleries, 
the slaughter of the archbishop of Paris and the other 
hostages, the destruction of the public buildings and 
the firing of the city, acts done in the bona fide prose- 
cution of this warfare? Horrible as these acts 
undoubtedly were, it is not impossible to suppose 
that they may have been resorted to for the same 
reasons that kindred measures have been frequently 
resorted to in international wars, viz.: for reprisal or 
for strategical purposes. 

Again, the commune was for nearly three months 
the de facto government of Paris, and exercised the 
attributes of sovereignty. It waged war, levied 
armies, held elections, made laws, collected taxes and 
contracted loans. Now, suppose that the murder of 
the hostages, or any or all of the many horrible acts 
done, were done in obedience to or furtherance of the 
commands of this de facto government, would this 
remove them from the category of ordinary crimes 
and give them the character of political offense? If 
yes, then the perpetrators of them are clearly not 
liable to extradition. That there was no sufficient 
political motive for the acts does not affect the ques- 
tion. We have no right to investigate the motive, so 
soon as it is established that the commune was a de 
facto government, and that these crimes were com- 
mitted in obedience to the orders of that government. 


——  o>e -——— 


PRACTICAL LOCATION OF DIVISION LINES. 


For many years there have been but two ways in 
which the citizen could acquire title to lands; first, 
by grant; second, by such long possession that a 
grant should be conclusively presumed, or as it is 
commonly called, adverse possession. In most, prob- 
ably all, communities, the length of time necessary to 
establish this presumption is fixed by statute. But 
within a comparatively recent period, attempts have 
been made in the courts, based upon strong and ap- 
parent equities, to evade the statutes of limitation in 
this respect, and give force to the agreements of 
parties in regard to boundary lines, and to their long 
continued occupation of premises in a particular man- 
ner, but for less than the statutory period. It may 
be useful to examine these cases. We will examine 
tie question of location, fixed, first, by mere acqui- 
escence; second, by specific agreement; and third, by 
equitable estoppel. 





ACQUIESCENCE. 

The earliest case in this state is Jackson v. Bowen, 1 
Caines, 363, A. D. 1803. It was decided that an 
adverse possession of more than twenty years was a 
bar to a recovery in ejectment. The court remarked 
that if a man was mistaken in respect to his title, but, 
under circumstances showing no suspicion of imposi- 
tion or ignorance, acquiesced in a possession by 
another in hostility to it, for the length of time shown 
in this case, he ought to be concluded. That length 
of time in this case was thirty-six years. 

In Jackson v. Dysling, 2 Caines, 197, A. D. 1804, 
the plaintiff's lessor and the defendant's predecessor 
had forty years before employed two surveyors to run 
a line between them, and the defendant’s predecessor 
by parol agreed to remove his fence to the line which 
the surveyors found, but there was evidence of a 
subsequent parol agreement, between the plaintiff’s 
lessor and the defendant, in effect rescinding that 
agreement. This second agreement was, that if a suit 
between Klock, defendant’s predecessor, and Wills, 
should be decided in favor of Klock, the defendant 
was to give up possession without suit; but if Wills 
prevailed, the plaintiff’s lessor was to abandon his 
claim. No evidence as to the event of that suit was 
given. Judge Spencer thought the first parol agree- 
ment binding, but held it rescinded by the second; 
that the plaintiff was bound to show the result of 
that suit; but he held the acquiescence of forty years 
to be conclusive in favor of the defendant. Judge 
Livingston held the first agreement invalid, because it 
was not acted on, but agreed with Spencer as to the 
acquiescence. Judge Thompson held the first agree- 
ment not affected by the statute; that the second 
agreement had nothing to do with the case as it 
stood, or that the defendant should have chosen the 
result of the suit; and that the plaintiff was entitled 
to recover. Judgment of nonsuit. 

In Jackson v. Vedder, 3 Johns. 8, A. D. 1808, it was 
held, that, where a partition had been made, with a 
survey and a map, and possession had been taken 
accordingly and held for forty years, the parties were 
concluded from contesting the correctness of the 
actual location. 

In Jackson v. Diefendorf, 3 Johns. 269, A. D. 1808, 
it was held, that, where a location had been made 
under a deed and survey, and undisturbed possession 
held accordingly for thirty-eight years, it should pre- 
vail, although subsequently made to appear inac- 
curate. 

In Jackson v. Ogden, 7 Johns. 238, A. D. 1810, the 
grant was uncertain and ambiguous as to location, 
but there had been an acquiescence of seventeen or 
eighteen years, during which the land had been cul- 
tivated and become valuable. The plaintiff also had 
purchased under defendant's title, taking a deed 
recognizing the lines thus located. A majority of the 
court held this to be conclusive. But Judge Van 
Ness dissented, holding that the grants conferred no 
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title on the defendant, and that such a length of 
possession was not sufficient to make title. He says, 
at page 245: “The extent which we have hitherto 
gone is, that when two persons already having a 
title have settled the line of division between them, 
or when one having title has made an actual loca- 
tion, according to what he supposed to be his true 
line, and his neighbors have acquiesced in such loca- 
tion for a considerable length of time, the boundary 
thus established shall remain undisturbed. But in 
this case my brethren go greatly beyond the principle 
of our former decisions.” 

In Jackson v. Douglass, 8 Johns. 367, A. D. 1811, 
where there was no uncertainty as to the true loca- 
tion of two adjoining lots of land, the single fact that 
one of the plaintiff's lessors, eight years before, had 
pointed out a mistaken line, which was fenced ac- 
cordingly, was not sufficient to conclude the plaintiff. 

In Jackson v. Gardner, 8 Johns. 394, A. D. 1811, it 
was held, that, where A. voluntarily surrendered a 
lease and took a new lease, and afterward claimed 
under the old lease, he could recover no more land 
than what he could prove with absolute certainty was 
covered by the old lease; especially after the prem- 
ises claimed had been in possession of another for 
sixteen years, who had made valuable improvements. 

In Stuyvesant v. Dunham, 9 Johns. 61, A. D. 1812, 
there was a crooked fence between the parties, which 
the plaintiff proposed to the defendant to straighten. 
Accordingly, the plaintiff employed a surveyor, who, 
to the knowledge of the defendant, and without 
objection on his part, ran a straight line. The plain- 
tiff removed the fence to this line, and the defendant 
pulled it down. The plaintiff brought trespass. The 
defendant showed that he and his ancestors had been 
possessed of the locus in quo for more than twenty- 
five years, and that during all that time the crooked 
fence had been the boundary. Also, that before the 
plaintiff’s removal of the fence he objected to it. The 
plaintiff was defeated. 

In Jackson v. Smith, 9 Johns. 100, A. D. 1812, it 
was held that where a survey was made by the direc- 
tion and under the observation of the grantee, he 
cannot, after the lapse of twenty-six years, vary the 
location. The grant in question was “for the use of 
the gospel,” but the court do not seem to lay any 
stress on the peculiar sacredness of the purpose. 

In Jackson v. McCall, 10 Johns. 377, A. D. 1813, it 
was proved that the immediate predecessor of the les- 
sor of the plaintiff had repeatedly confessed that he 
was present when the line was run by the king’s sur- 
veyors, and that the line set up by the defendant was 
the one he referred to. This line had been recog- 
nized on both sides for forty-one years. Held, con- 
clusive against the plaintiff. 

In Jackson v. Van Corlear, 11 Johns. 127, A. D. 
1814, the parties had made a new survey, and agreed 
on the line run thereon as the true boundary. Posi- 
tive acts of acquiescence were shown, and after 





nineteen years the line thus established was held 
conclusive. But this was expressly placed on the 
ground of the agreement. 

In Jackson v. Freer, 17 Johns. 29, A. D. 1819, the 
proprietors of the patent had partitioned the same by 
actual survey, and the lot in question had been im- 
proved more than twenty years, and the defendant 
had possessed it fourteen years. A verdict for de- 
fendant was sustained. The decision was placed on 
the ground of the original agreement. 

In Rockwell v. Adams, 7 Cowen, 761, A. D. 1827, 
action of replevin, tried in 1825, it does not appear 
how long the acquiescence had been. The lands 
were wild, and no occupation was shown except cut- 
ting of timber, and there had been no agreement as 
to the line. But the court held that where the line 
has been acquiesced in for a great number of years, 
by all the parties interested, it is conclusive evidence 
of an agreement to that line; citing Jackson v. Bowen, 
Jackson v. Vedder and Jackson v. Diefendorf, and 
adding, “In each of these cases erroneous locations 
had been made, and they had been acquiesced in (not 
with a full knowledge that they were erroneous, but 
under a belief that they were correct), for from thirty 
to forty years.” The court also hold that an actual 
practical location will control, although the party 
does not know that its effect will be to give him less 
land than he would otherwise be entitled to, and that 
there need be no express agreement to abide by the 
line. And the court then adopt and sanction Van 
Ness’ dissenting opinion in Jackson v. Ogden as the 
true rule. The verdict for defendant was set aside. 
The action was tried again in 1828 (6 Wend. 467, A. 
D. 1821), eleven years acquiescence was shown. The 
plaintiff had a verdict. Chief Justice Savage said the 
question was the same as in 7 Cowen, adopted the 
law there laid down, and denied a new trial. From 
this decision error was brought, and the case came 
up again in 1836, before the court of errors (16 Wend. 
285), and this is the starting point back to which all 
subsequent decisions go. Chancellor Walworth laid 
down this rule: ‘“ Where there can be no real doubt 
as to how the premises should be located, accord- 
ing to certain and known boundaries described 
in the deed, to establish a practical location dif- 
ferent therefrom, which shall deprive the party 
claiming under the deed of his legal rights, there 
must be either a location which has been acquiesced 
in for a sufficient length of time to bar a right of 
entry under the statute of limitations in relation to 
real estate; or the erroneous line must have been 
agreed upon between the parties claiming the land on 
both sides thereof; or the party whose right is to be 
thus barred must have silently looked on and seen 
the other party doing acts, or subjecting himself to 
expenses, in relation to the land on the opposite side 
of the line, which would be an injury to him, and 
which he would not have done if the line had not 
been so located, in which case, perhaps, a grant might 
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be presumed within the twenty years.” Senator 
Maison in a long and elaborate opinion reviews all 
the cases, and concludes that possession for less than 
twenty years had never been held a bar, except in 
three cases, namely: Ogden, Van Corlear and Gard- 
ner. He lays down the rule “that where the bound- 
aries in the deed are clear and unambiguous, and the 
land thereby described can be easily, and without 
doubt or conjecture, ascertained, no acquiescence or 
recognition, however unequivocal or often repeated, 
can have the effect of depriving the party of his pos- 
session of land, unless that acquiescence be continued 
in for at least twenty years.” He continues: “When 
lands have been located, and such location acquiesced 
in for any time less than twenty years, either with or 
without agreement, and during the continuance of 
such acquiescence, with the knowledge and assent 
of the party, but without objection, buildings are 
erected and improvements made on the land thus 
possessed, the owner of the fee will, nevertheless, at 
law, be entitled to recover his land, but the party 
building or improving is not remediless; full and per- 
fect relief and protection is afforded him in chancery,” 
namely, by a perpetual injunction against the action 
at law. A new trial was granted with but one dis- 
senting voice. 

Intermediate 6th Wendell and 16th Wendell, the 
case of McCormick v. Barnum, 10 Wend. 104, was 
decided in 1833. Here it was held that an owner of 


land was bound by a division line, recognized by his 
surveyor as correct, where the owner has given deeds 
in conformity to a map and field book made by the 
surveyor, and no efficient attempt is made for twenty- 


two years to correct the line. Also, Kipp v. Norton, 
12 Wend. 127, in 1834, in which mere acquiescence 
for five years was held inconclusive. Also, Dibble v. 
Rogers, 13 Wend. 536, in 1835, in which the court held 
an acquiescence of twenty years conclusive. 

We next run against Clark v. Wethey, 19 Wend. 
320, A. D. 1838. This case decided that where, in a 
description in a deed, course, distance and monument 
are given, the premises must be located according to 
the deed, and all parol evidence of the intent, acts 
and declarations of the parties, going to establish a 
different location, is inadmissible as contradicting or 
varying the deed, unless a possession be shown under 
claim 6f title for such a length of time as will bar 
a recovery in an action of ejectment. If, however, 
doubt or uncertainty exist, owing to the vagueness or 
obscurity of the description, or the decay or destruc- 
tion of the monument, such evidence is admissible in 
aid of the deed. An actual location by agreement dif- 
ferent from the deed will be obligatory. Judge Cowen 
says the defense of title by acquiescence for’ less than 
the statutory period is in the face of the statute of 
frauds, and also contravenes the doctrine of parol 
evidence. It would seem at first sight that Judge 
Cowen does not exactly know what to do with 
Adams and Rockwell, nor fully understand on what 








ground the reversal was there put, but inasmuch as 
the supreme court were reversed, he himself has no 
compunctions about “going back” on the doctrine 
overruled. On a closer examination we do not see 
that his doctrine differs from that of the court above. 

The doctrine of “oral conveyance” seems to have 
been “laid,” perhaps stunned, by Judge Cowen’s 
tremendous and unanswerable onslaught, until 1853, 
when it “walked” again in Clark v. Baird, 9 N. Y. 
183. This case decided, that, where a grantor at the 
time of the execution of the deed put the purchaser 
in possession, and pointed out the boundaries, but the 
boundaries so pointed out embraced land not included 
in the deed, occupation with the consent of the 
grantor for a less period than that required by statute 
to bar a right of entry gave the purchaser no title to 
the lands not covered by the deed. Judge Cowen’s 
doctrine is expressly sustained. 

Down to this time the conclusiveness of acquies- 
cence had been based upon the notion that it was 
evidence of a parol agreement establishing the line. 
But this idea was exploded, in 1857, in Baldwin v. 
Brown, 16 N. Y. 359, which put the doctrine on the 
true ground, namely, that the acquiescence is conclu- 
sive evidence that the location is correct. It became 
material to decide this in answer to the argument that 
where the location was erroneous no bar could be 
inferred, because an agreement founded on a mutual 
mistake of facts is not obligatory. But the remark 
that “there may be cases in which an express agree- 
ment recognizing an erroneous boundary will con- 
clude a party; as where the other party, acting upon 
the faith of such agreement, has made expensive 
improvements, the benefit of which will be lost to 
him if the line is disturbed,” seems obiter. Acquies- 
cence of more than forty years was shown in this case, 
and the court say: “The plaintiff is precluded, on 
principles of public policy, from setting up or insisting 
upon a line in opposition to one that has been steadily 
adhered to, upon both sides, for more than forty years.” 

Judge Cowen’s doctrine was also approved in Jerry 
v. Chandler, 16 N. Y. 358, A. D. 1857. 

In Reed v. Farr, 35 N. Y. 113, A. D. 1866, which 
was a case of practical location and acquiescence for 
more than twenty years, the case of Baldwin v. Brown 
was followed and approved, and its reasoning adopted. 

In the same year the question was reviewed in a 
learned and exhaustive opinion, in Hubbell v. Mc Cul- 
loch, 47 Barb. 287. The plaintiff alone, more than 
twenty years before, ran an erroneous line through 
woods, on uncultivated and unimproved lands, having 
previously been told by the defendant that the de- 
fendant would abide by the line as he should find it, 
and having subsequently described it as run to the 
defendant, but the defendant not having assented to 
it, and it not being fixed or adopted. There being no 
adverse holding proved, this was held not to amount 
to a practical location, because there was no original 
agreement of minds, and no subsequent acquiescence 





THE ALBANY LAW JOURNAL. 5 




















except silence. The court say: “There has been in 
the early cases a good deal of confounding of posses- 
sions that began adversely, with this new method of 
getting round the statute of frauds, now called ‘ prac- 
tical location ;’ but it is time that possession begun 
adversely, and possessions claimed to have begun 
under practical location, if there is any difference, 
should be in some way distinguished.” The court 
find the origin of “ practical location” in an acquies- 
cence between the parties in a line known and un- 
derstood by them, of such a length of time as to be 
identical with “time immemorial,” or “time out of 
memory.” “Rather than disturb such an ancient 
line, it was the policy of the law to presume a grant.” 

In Reed v. McCourt, 41 N. Y. 441, A. D. 1869, it 
was held that a parol assent as to the location of a 
boundary fence, and the actual erection of the fence, 
followed by. mutual occupation and acquiescence for 
a few months, is not sufficient to change the true 
line, and that “scarcely less than twenty years” 
would effect such change. 

The substance of these authorities on the point of 
acquiescence seems to be this: 

Where the description of the premises in a deed is 
definite, certain and unambiguous, no extrinsic evidence 
is admissible to show a different location, unless a posses- 
sion be shown under claim of title for such a length of 
time as to bar a recovery in ejectment. If, however, the 


description is vague, obscure or ambiguous, or the monu- 
ments referred to have become decayed or destroyed, such 


evidence is admissible in aid of the deed. 
(To be continued.) 
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AMERICAN REPORTS AND REPORTERS. 
No. IV. 
NEW JERSEY. 

The earliest decisions regularly reported in this 
state, were those from the April term, 1790, to the 
November term, 1795, inclusive, which were published 
in one volume by Richard 8. Coxe, in 1816. The 
legislature had provided, in 1806, that a reporter 
should be annually appointed by joint ballot of the 
two houses, whose duty it should be to collect and 
prepare for publication the decisions of the supreme 
court, and deliver them to the printer of the state 
laws, who was directed to print the same with the 
state laws each year. The decisions so printed with 
the laws from 1806 to 1813, were afterward col- 
lected into two volumes by W. 8. Pennington, one of 
the justices of the supreme court. 

In February, 1818, Samuel L. Southard, one of the 
justices of the court, received the appointment .of 
reporter, and reported the décisions from the Feb- 
ruary term, 1816, to the May term, 1820, in two 
volumes. In March, of the last named year, the term 
of office of the reporter was extended to five years, 
and his salary fixed at $200 or $250. In 1821, Wi 
liam Halstead, Jr., succeeded Mr. Southard, and held 





the office until 1831. He reported the’ decisions 
during that period in seven volumes, including in the 
first volume the decisions from 1796 to 1799. He 
was succeeded by James S. Green, who reported in 
three volumes the cases from the November term, 
1831, to the end of the November term, 1836. 

With the February term, 1837, Josiah Harrison 
began the duties of law reporter, and reported the” 
cases to the end of the September term, 1842, in four 
volumes—the last being very thin, and containing 
an appendix of an alphabetical table of all cases 
reported in the twenty-two volumes of New Jersey 
reports then issued. Mr. Harrison was succeeded by 
Robert D. Spencer, who began with the November 
term, 1842, and ended with the July term, 1846, 
having issued one volume. He was followed by A. 
O. Zabriskie, who reported the cases till the end of 
the March term, 1855, in four volumes. Andrew 
Dutcher followed, and reported-in five volumes the 
eases both in the supreme court and court of errors 
and appeals to 1862. 

Peter D. Vroom, the present law reporter, began 
with the June term, 1862, and has thus far issued 
four volumes, bringing the cases in both supreme 
court and court of appeals down to the June term, 
1869. The several foregoing reports make up the 
series cited as New Jersey Law Reports, now num- 
bering thirty-three volumes. 

By an act passed in 1832 the appointment of a 
chancery reporter was authorized, who was to hold 
office for five years. The chancery reports were pub- 
lished separately from the law reports. A volume of 
reports was not issued under this provision until 1838, 
although the cases had been printed annually by the 
state. In that year N. Saxton published one volume 
containing the decisions of Chancellor Vroom from 
1830 to the July term, 1832. In 1842 Henry W. 
Green, having been appointed chancery reporter, 
issued the first volume of his reports, commencing 
with the January term, 1838, leaving an interval of 
about five years between Saxton’s reports and his 
own. He, however, promised to collect and publish 
the cases during that interval, and did so in his second 
and third volumes. He published three volumes, 
ending with the January term, 1845. George B. 
Halstead reported in four volumes the cases from 
the April term, 1845, to the end of the June term, 
1853. John P. Stockton continued the cases in 
three volumes down to 1858; Mercer Beasley thence 
down to 1861, in two volumes; Thomas N. McCarter 
to 1856, in two volumes; and C. E. Green down to 
the November term, 1870. 


PENNSYLVANIA. 


The first volume of reports published in this state, 
and the second published in the country, was the 
first volume of Alexander J. Dallas, issued in 1790, 
and containing cases in the supreme court, court of oyer 
and terminer, court of common pleas and the high 
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court of errors, between September, 1754, and Decem- 
ber, 1789. The second volume includes cases decided 
in the federal court of appeals in 1781, 1783 and 1787 ; 
in the high court of error and appeals in 1792-1795; 
in the supreme court from 1789 to 1790, together 
with some prior detached cases; in the common pleas 
from August to December, 1790; in the supreme 
court of the United States from April, 1790, to August. 
1793; and in the circuit courts of the United States 
from April, 1792, to 1798. The third and fourth vol- 
umes contain cases in the United States supreme 
court from 1794 to 1800, and the state, supreme and 
other courts decisions down to 1806. The series 
numbered four volumes. 

In 1800 Alexander Addison, then president of the 
courts of common pleas of the fifth circuit, reported 
one volume of cases in these courts, and in the high 
court of errors and appeals, between 1791 and 1799, 
including in the volume a large number of his charges 
to grand juries. 

Peter A. Browne published, in 1811 and 1815, two 
volumes of cases adjudicated in the court of common 
pleas of Philadelphia, between 1806 and 1814. 

The reports cited as Yeates’ reports were published 
in 1817-1819, in four volumes, by Charles Smith, from 
the manuscripts of Jasper Yeates, one of the supreme 
court justices, who had prepared them for the press. 
These volumes contain the decis‘ons of the supreme 
court from 1791 to 1808, with a few nisi prius and 
circuit court cases. 

In 1808, Horace Binney began a series of reports, 
which was concluded in six volumes in 1815, and 
contained the decisions of the supreme court from 
1799 to 1814. 

In 1818, Thomas Sergeant and William Rawle, Jr., 
began the publication of a series of reports of the 
supreme court decisions, commencing at the termina- 
tion of Binney’s reports in 1814, and terminating with 
the September term, 1828. Their reports numbered 
seventeen volumes. William Rawle continued to 
report the decisions of the supreme court for the 
eastern district until 1835, in five volumes, when he 
was followed by Thomas J. Wharton, who reported 
the cases in that district down to 1841, in six volumes. 

The cases in the middle, southern and western dis- 
tricts, from 1829 to 1832, were reported by William 
Rawle, Charles B. Penrose and Frederick Watts, in 
three volumes, cited as Pennsylvania Reports, or 
Penrose and Watts’ Pennsylvania Reports. From 
1832 to 1840 the decisions of the supreme court in 
these three districts were reported by Frederick 
Watts, in ten volumes. 

In 1831 John W. Ashmead published a volume of 
cases decided in the Philadelphia common pleas, quar- 
ter sessions, etc.; and John Miles published, in 1836- 
1842, two volumes of the decisions of the district 
court of Philadelphia, from 1835 to 1840. 

Frederick Watts and Henry J. Sergeant began 
with the May term, 1841, of the supreme court, and 





issued a series of nine volumes, closing with the 
December term, 1845. The last volume contains a 
valuable index to the whole nine volumes. 

The reports heretofore noticed were all the results 
of private enterprise, the state not having appointed 
a reporter, but in 1845 provision was made for the ap- 
pointment of a reporter by the governor, to hold his 
office for five years; to report not to exceed two vol- 
umes a year, of not less than five hundred and fifty 
pages, bound in law calf, and to sell them at a price 
not to exceed four dollars a volume. It was also pre- 
scribed that no minority opinion should be reported ; 
and that the title of the reports published under the pro- 
visions of the act should be “ Pennsylvania State Re- 
ports.” Robert M. Barr received the appointment. 
He began with the cases of the May term, 1845, 
and ended his series with the May term, 1849. He 
issued ten volumes, known and cited as: the first ten 
of the Pennsylvania State Reports. It may be well 
enough to mention here that when counsel wish to 
refer to this series, they should cite “ Pennsylvania 
State Reports,” as the reports of Watts and Penrose 
are known as the “ Pennsylvania Reports.” 

Mr. Barr died about the time of the publication of 
his tenth volume — 1849 — leaving a large amount of 
materials intended for further numbers. This material 
was arranged by his friend J. Pringle Jones, and 
published with the consent of the governor, for the 
benefit of his family. This material filled two volumes, 
bringing the cases down to the December term, 
1849. George W. Harris was appointed successor to 
Mr. Barr, and reported the cases to 1855, in twelve 
volumes, numbered in the series 13-24. 

James Hepburn was next appointed, but died after 
he had partly prepared a volume for the press. 
Joseph Casey succeeded him and finished his incom- 
plete volume. Casey reported, in twelve volumes, 
(25-36 Pa. St.) the cases down to 1860. Robert E. 
Wright succeeded, and continued the cases to 1865, in 
fourteen volumes. 

The present state reporter — Mr. P. Frazer Smith — 
succeeded Mr. Wright, and has reported the decisions 
from the October term, 1865, to and including the 
January term, 1870, in fourteen volumes, the last 
being volume 64, of the state series. 

Besides these supreme court reports, there are the 
following miscellaneous reports: 

Frederick C. Brightly published, in 1851, decisions 
at nisi prius, in Philadelphia, from 1809 to 1851. 
Many of the cases were elaborately annotated. 

Benjamin Grant published, in 1857-64, as an indi- 
vidual enterprise, three volumes of cases in the 
supreme court. These reports include cases between 
1852 and 1863. Alden’s condensed reports, in three 
volumes, contain cases between 1754 and 1814. 

In 1851 A. V. Parsons, one of the judges of the 
court of common pleas for Philadelphia, published 
one volume of select cases in equity, decided in his 
court between 1841 and 1850. The Philadelphir 
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common pleas reports, in four volumes, contain the 
decisions of that court from 1850 to 1861. 

F. Carroll Brewster began, in 1869, reports of 
“equity, election, and other important cases,” de- 
cided principally in the courts of Philadelphia. The 
cases began with October, 1856, and the third volume, 
recently published, contains cases as late as 1871. 

The act of 1845 is substantially the law now, as to 
the reporter, except that his reports may be bound in 
sheep and sold at $4.50 instead of $4.00. The pro- 
vision, also, that minority opinions shall not be pub- 
lished, has been abolished, so far as relates to constitu- 
tional questions. 

DELAWARE. 

In February, 1837, it was made the duty of the 
judge of the superior court, residing in Kent county, 
to prepare reports of the decisions of the superior 
court, court of oyer and terminer, and court of 
errors and appeals. Samuel L. Harrington, associate 
justice, in pursuance of this act, published five vol- 
umes, commencing with the spring session of 1832, 
and ending in 1855. In 1866, a volume of reports 
was published by John W. Houston, associate judge, 
containing the cases between the spring of 1855 and 
the fall of 1858. Since that time there has been no 
volume issued in the state. 


MARYLAND. 


The four volumes of reports published by Thomas 
Harris and John M’Henry, between 1809 and 1818, 
were the earliest reports published in this state. They 
contain the cases decided in the provincial court and 
court of appeals, of the then province, from 1700 to the 
American Revolution,.and in the general court and 
court of appeals of the state from 1780 to 1799. These 
reports were succeeded by the reports of Thomas 
Harris and Reverdy Johnson, numbering seven vol- 
umes. The first volume contains the decisions of the 
general court and court of appeals from 1800 to 1805, 
inclusive. The general court having been abolished, 
the remaining six volumes contain only the decisions 
of the court of appeals down to 1826. Following in 
regular succession these reports are the two volumes 
of Thomas Harris and Richard W. Gill, containing the 
decisions down to 1829. From 1829 to 1843 the 
cases in the court of appeals were reported in twelve 
volumes by Richard W. Gill and John Johnson. Mr. 
Gill continued the reports from that time to 1851. 

In 1851 A. C. MeGruder was appointed state 
reporter under a provision of the legislature, and 
began the series known as the Maryland reports with 
the December term, 1851. He published two vol- 
umes ending in the latter part of 1852. Volumes 
3-18 of the Maryland reports were reported by Oliver 
Miller, and contain the cases between December, 1852, 
and June term, 1862, inclusive; from nineteen to 
twenty-six of the series Nicholas Brewster, Jr., held 
the office. Mr. J Schaaff Stockett: succeeded him, 


and has continued the series to the thirty-second 
volume. 

The reports of the cases decided in the high court 
of chancery were published by Theodoric Bland in 
three volumes, containing the cases from 1811 to 
1832. The decisions of Chancellor Johnson, between 
the years 1846 and 1854, when the court was abol- 
ished, were reported in four volumes, cited as the 
Maryland Chancery Decisions. 

The existing laws of Maryland provide for the ap- 
pointment of a reporter by the judges of the court of 
appeals for the term of four years, at a salary of one 
thousand dollars per year. He is to report all decis- 
ions of the court of appeals, designated by said court 
to be reported, within six months after their delivery. 
Each volume is to contain at least six hundred pages, 
and is to be sold at $5.00 a volume. The reporter 
owns the copyright and pays the expense of publish- 
ing. The state takes two hundred copies at $6.00 a 


volume. 
——__++—___ 


MISTAKES OF LAW. 
(Continued from Vol. III, p. 448.) 


The question was much discussed by the supreme 
court of Alabama, in the case of Jones v. Watkins, 1 
Stew. 181, and the court expressed themselves 
strongly against relieving from mistakes of law, but 
the point was neither necessarily nor properly before 
the court. There the plaintiffs, years before, had 
given their notes, stipulating therein to pay a large 
rate of interest, in the belief that under the statute 
they might lawfully stipulate for any rate of interest 
that the parties should agree upon. When the notes 
matured they paid some of them voluntarily, and 
suffered judgment to be taken by default on the 
others. Some years afterward the courts decided, that 
the statute in question limited the rate of interest in 
cases like this to a sum much smaller than plaintiffs 
had paid. Thereupon plaintiffs filed their bill to re- 
cover the overpayment. There were several reasons 
why they were not entitled to relief. One was, that 
their remedy, at least at law, was barred by the 
statute of limitation before their bill was filed. 
Another was, that they had a good legal defense at 
the time to the actions brought on the notes, but had 
failed to make it; again, there was no fraud shown, 
but the notes were paid in exact conformity to the 
original intention of the parties; or, in other words, 
they had paid what the law would not have com- 
pelled them to pay, but what, in equity and con- 
science, they ought. The case did not, therefore, call 
for the interference of the court. 

In Pinkham v. Gear, 3 N. H. 163, Chief Justice 
Richardson regarded it as well settled that no man 
can avoid his contracts by an allegation that he made 
it under a mistake of law. This nobody will dispute, 
for it is clear that the mistake must be not only 





alleged, but proved. The case of Peterborough v. 
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Lancaster, 14 N. H. 382, is in no proper sense an 
authority, one way or another. There, a town not 
chargeable with the support of a pauper agreed with 
a town by whom the pauper had been maintained, to 
pay for the future support for a specified time, and paid 
a portion of said agreed sum, to recover which action 
was brought. It did not appear, as the court expressly 
declared, whether it was a mistake of law or of fact, 
and while they gave no uncertain indication of how 
they would decide in a case presenting the point, this 
case was decided on other grounds. 

In Kentucky, it has been uniformly held that courts 
of equity can grant relief in case of mistake either 
of law or fact. In Underwood v. Brockman, 4 Dana, 
309, and Ray v. Bank of Kentucky, 3 B. Monroe, 510, 
the court of appeals of that state ably and fairly dis- 
cussed, on general principles, the question as to the 
effect of mistakes of law, and the conclusion at which 
the court arrived was, that if a man, without any other 
motive or consideration than an erroneous opinion re- 
specting his legal rights and obligations, release a right, 
pay money or undertake to do an act, he should be held 
entitled to relief equally as if he had acted under a 
mistake of fact, and for the same reason, namely, that 
the contract was not such as the parties, or one of 
them at least, really contemplated. ‘And such,” they 
said, “we understand to be the rational and consist- 
ent doctrine of the common law established in Ken- 
tucky.” See to the same effect, Fitzgerald v. Peck, 
4 Litt. 125; Gratz v. Reed, 4. B. Monroe, 190. 

In South Carolina, where the question has fre- 
quently been before the courts, the doctrine is well 
settled in harmony with the cases in Kentucky. In 
the first case presenting the question, the defendant 
had sold a wharf, and for a part of the purchase-money 
had taken seven bonds, to secure tle payment of which 
he held a mortgage on one-half the wharf. He as- 
signed two of these bonds on which the plaintiffs were 
sureties, together with so much of the mortgage as 
related to them. and, on their maturity, the plaintiffs 
were compelled to pay the assignee the amount due 
on them. The plaintiff recovered judgment on the 
five other bonds, and the mortgaged premises were 
sold under the judgment and without any foreclosure 
of the mortgage, and were purchased by the defend- 
ant. Both he and his counsel intended to sell the fee 
simple of the property, and the sheriff so offered the 
premises for sale, but in fact only the equity of re- 
demption passed by thesale. The plaintiffs filed their 
bill, claiming to have the proceeds of the mortgaged 
property applied to pay them in proper proportion, 
and insisted that the premises in the defendant’s hands 
were liable to them as mortgage creditors, thereby 
claiming to hold the defendant accountable for the 
sum he had bid for the property under the supposition 
that he was buying the fee, yet allowing him only the 
equity of redemption. The court held the defendant 
not bound by the purchase, the effect of the sale being 
to pass a less interest than that which he believed he 





was purchasing. The case turned solely on the ques- 
tion of mistake of law, and was decided on that point. 
The court remarked that it was “ well established, that 
relief is given in cases where the mistake has been 
clearly one of law,” and they thought “the author- 
ities relied on put the matter beyond all doubt, if, in- 
deed, it could be doubted at this day.” 

The next case, that of Lawrence v. Beaubien, 2 
Bail. 623, resembled in its main features that of Bing- 
ham v. Bingham, cited in the first of these articles. 
The defendant was the devisee of certain lands, but 
the heir at law interposed a ciaim that the devise was 
illegal. The defendant was advised by counsel that 
he could not hold the real estate, because when the 
will was made he was not a naturalized citizen. 
Desiring to become the owner of the property, he 
procured the heir at law to execute a deed of assign- 
ment of all his interest therein in favor of the defend- 
ant, who, in consideration thereof, issued a bond 
which was afterward assigned to plaintiff, and on 
which this action was brought. This bond was exe- 
cuted under a clear mistake of law, as the devise to 
defendant was effective and legal, and the land already 
his when he purchased it. The case was very ably 
and elaborately argued on both sides, and the court, 
in a learned opinion, held that contracts founded on a 
plain and palpable mistake of law ought not to be 
enforced, and that there was no difference in principle 
between the cases of recovering back money, and of 
enforcing a contract founded on such a mistake. 

These two cases having been somewhat doubted by 
the chancellor in a subsequent case (Hopkins v. Maz- 
yack, 1 Hill Ch. 242), the court of appeals took occa- 
sion, when the case came before them, to express 
their decided adherence to the rule laid down. The 
court said that Lawrence v. Beaubien was decided on 
much consideration, and the more they had reflected 
on it since the more they were confirmed of its cor- 
rectness. 

In Wheaton v. W heaton, 9 Conn. 96, the mistake was 
simply that the plaintiff mistook the legal effect of a 
plain note of hand; or, as the court said, the plaintiff 
ignorantly supposed a note payable by the terms of 
it in three years to be in law a note payable at the 
death of the obligee, and then not actually to be paid, 
but to be delivered up. The court thought that it 
would be difficult to prove such a mistake, and held 
that parol proof was not admissible to show a mis- 
take of law. 

But this decision is substantially overruled by a later 
decision in the same court, in the case of Northrop v. 
Graves, 19 Conn. 548, in which the question is fairly 
met and decided in favor of relieving such mistakes. In 
that action the plaintiffs, as executors, had paid to 
defendant's wife in his presence, the sum of $500, under 
the supposition that she was entitled to it under the 
will. The fact was, that she was in no wise entitled to 
the money, and defendant knew it when it was paid, 
but did not disclose it. Action of indebitatus assump- 
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sit to recover the money was brought against the 
husband, who, in legal effect, had received the money. 
The executors had paid the money under a mistake, 
not as to the contents of the will, but as to its con- 
struction. It was, therefore, clearly a mistake of law, 
and was so treated in the argument and by the court. 
In delivering the opinion, the chief justice said: 
“We do not decide that money paid by a mere mis- 
take in point of law can be recovered back, as if it had 
been paid by an infant, by a feme covert, or by a per- 
son after the statute of limitation has barred an 
action, or when any other merely legal defense exists 
against a claim for the money so paid, and which 
might be honestly retained. But we mean distinctly 
to assert, that where money is paid by one under a 
mistake of his rights and his duties, and which he was 
under no legal or moral obligation to pay, and which 
the recipient has no right, in good conscience, to 
retain, it may be recovered back in an action of 
indebitatus assumpsit, whether such mistake be one 
of fact or of law; and this, we insist, may be done 
both upon the principle of christian morals and the 
common law.” And so do we assert it. In Stedwell 
v. Anderson, 21 Conn. 139, the above decision was 
re-affirmed. 

In Culbreath v. Culbreath, 7 Geo. 64, the plaintiff, 
an administrator of an intestate’s estate, out of mis- 
take as to the law of distribution, divided thé estate 
among the brothers and sisters of the intestate to the 
exclusion of the children of a deceased sister. These 
children subsequenty recovered their proportion of 
the administrator, and he brought this action against 
the distributees to recover back the amount overpaid. 
It was conceded that the mistake was purely one of 
law, and the question was argued and decided on tnat 
ground. The court held that the plaintiff could re- 
cover, laying down the same doctrine expressed in 
Northrop v. Graves, supra. 

The case of Lammott v. Bowley, 6 Har. & Johns. 
(Md.) 500, is a strong authority in favor of granting 
relief from mistakes of this character. Bowley, the 
defendant, was the devisee of certain lands, but sup- 
posed that he was not entitled to them until the hap- 
pening of certain contingencies mentioned in the will. 
And before the happening of those contingencies, a 
part of the lands were sold to Lammott with the 
knowledge of Bowley. Several years afterward it 
was discovered that the true construction and legal 
effect of the will was to give the lands to Bowley 
absolutely on the death of the testator, and he brought 
an action of ejectment for the lands thus sold. Lam- 
mott filed a bill for an injunction. The question, as 
stated by the court, was simply whether a man who 
has title to land, but who is ignorant of his right, for- 
feits his title by concealing his right when he knows 
that another is about to purchase the land of a third 
party. It was held that he did not, and it was said 
to be the true doctrine and well supported by author- 
ities, that a person acting under a plain and acknowl- 





edged mistake of his legal rights should not thereby 
be deprived of those rights. 
(We shall conclude this subject in one more article.) 


2 
o> 


CURRENT TOPICS. 


We have ever advocated the formation of local bar 
associations, in the hope that out of them would grow 
a state association, which should exert a powerful 
and benignant influence in elevating the character of 
the profession, in maintaining the honor and dignity 
of the judiciary, and in purifying and harmonizing 
legislation. But there is little prospect that such a con- 
summation is likely to be effected by local organiza- 
tion. If effected at all, and we believe that it can 
and will be, it must be done by and through the Bar 
Association of the city of New York. That associa- 
tion is thoroughly organized, and is steadily gaining 
influence and strength to accomplish the work it has 
undertaken. If the lawyers of the state will unite 
with it, and give it their influence and codperation, 
it will directly become, in fact, a state association, 
powerful for good both to the profession itself and to 
the entire commonwealth. By a provision in the 
constitution of this association, members of the pro- 
fession in the state, neither residing nor practicing in 
the city of New York, may become members of the 
association on payment of the admission fee of fifty 
dollars, and such members are exempt from the pay- 
ment of any annual dues whatever. 





The following extract from a circular letter of the Bar 
Association is commended to the attention of the pro- 
fession: ‘This association, which was organized little 
more than a year ago, ‘to maintain the honor and 
dignity of the profession of the law, to cultivate social 
intercourse among its members, and to increase its use- 
fulness in promoting the due adntinistration of justice,’ 
has been incorporated under a recent act of the legis- 
lature of this state. It already numbers about five 
hundred members, and is receiving constant acces- 
sions to its numbers. It owns a building in the city 
of New York and a large and constantly increasing 
library. It holds meetings once in every month dur- 
ing the winter months, for the purpose of considering 
questions affecting the rights and interests of the bar. 
It has contributed in one striking instance, by earnest 
protest and effort, to the protection of those interests 
when menaced by the improper action of the legisla- 
ture. It solicits the cooperation of every member of | 
the bar of this state who sympathizes with its objects, 
and who desires to see the bar of this state occupy 
again the position of dignity and influence which it 
once held, and to which it is entitled.” 


It has not unfrequently happened that bad cases 
have made good laws, and if the arrest and imprison- 
ment of a woman in the city of New York for inability 
to pay her hotel bill shall result in striking from the 
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statute book the law making such an outrage possible, 
we shall not have occasion to regret the occurrence. 
This lady claimed to be, and from aught that appeared 
to the contrary was, the wife of Judge Henry Watson, 
a prominent resident of California. She was alone in 
the city of New York and a guest at the Coleman 
ifouse. Her husband furnished her with money to 
defray her expenses, at regular intervals, by means of 
an express company, but for some unexplained reason 
the last regular remittance failed to reach her in time 
for her to pay her hotel bill when presented. There- 
upon she was arrested and taken before Judge 
Shandley, who sent her to the penitentiary for two 
months. No wonder “she swooned on hearing the 
sentence.” Giving a fair construction to her state- 
ments and proceedings so far as reported, we are 
unable to discover any thing amounting to fraud or 
intent to defraud. Every civilized state has long ago 
abolished as barbarous laws allowing imprisonment 
for debt, and if there is any sufficient reason why they 
should be retained for the benefit of hotel keepers we 
shall be glad to have it explained. Very likely they 
are more liable to be deceived than other traders, but 
if so, they have the remedy in their own hands 
without the aid of a statute—by requiring pre-pay- 
ment in case of any doubt. The law in question is a 
disgrace to the state and ought to be expunged from 
the statute book. 


Now that Mr. Heard has given us the “ Curiosities 
of the Law Reporters,” will not somebody do us a 
like service in regard to the “Curiosities of the Stat- 
utes?” Unless we greatly mistake, the mine is a rich 
one and well worth the working. We have already 
made mention of the statute allowing deductions of 
a certain number of days to be made, on account of 
good behavior, from the term of imprisonment of con- 
victs, and wherein it was gravely provided that the 
act should not apply to a person sentenced for the 
term of his natural life. The act providing for the 
construction of the present capitol in this city (laws 
1804, ch. 67) is something of a curiosity in its way. 
It is entitled “ An act making provision for improving 
Hudson’s river, below the city of Albany, and for 
other purposes.” The “other purposes” decidedly 
preponderate, as nothing is said about improving 
“ Hudson’s river.” A lottery is, however, provided 
for, from the proceeds of which the building was to 
be erected. Very like this is chapter 110 of the laws of 
1814, which bears the title “An act to raise money 
to build a bridge over Allen’s creek, in the town of 
Le Roy, and for other purposes.” The last section of 
this act relates exclusively to medical societies in the 
state. What possible association could the conscript 
fathers have discovered between a bridge and a doc- 
tor? unless it was that both help us “ over the river.” 
This dangerous style of legislation is happily now 
done away with by the constitution, but occasionally 
its ghost will appea: in some statute, as witness the 





appropriation act and the smuggled clause to extend 
the court of appeals’ publishing contract. 


It is now about the time when the greater portion 
of those who intend to enter the legal profession are 
making preparation for the beginning of their studies. 
With the fall months the law schools commence their 
sessions, and most of the lawyers the business of the 
year; consequently there are at present a large num- 
ber of young men about to study for the bar, who 
are anxiously considering how and where they shall 
be educated. We are frequently asked which is the 
better place to prepare for the practice of the law — 
an office or a law school; and our uniform answer is, 
that neither the one nor the other will properly train 
the student. The routine of the office is necessary to 
explain and fix the teachings of the school, and the 
training of the school to systematize the instruction of 
the office. Whatever may have been done in the past, 
it is not possible to-day, in the United States at least, 
to acquire by solitary reading and the performance of 
clerical duties a comprehensive knowledge of legal 
science. By such means the student may become 
familiar with the details of practice, and what is 
known as case law, but if he desires to understand 
the fundamental principles of which these are but the 
outgrowth, he must seek instruction from those who 
teach law as a department of knowledge and not as a 
mechanical trade. But the school will not fit one for 
practice, and should never claim so to do. The office 
and the school can, together, give a thorough educa- 
tion; apart, each will produce only half lawyers. 


Se 
OBITER DICTA. 
Short-sighted — A draft payable on demand. 


A lawyer’s favorite pudding is said to be — suet. 


A correspondent in Michigan is responsible for the 
following: The clerks of the K ~ register of deeds 
office were thrown into convulsions in this wise: A 
young lawyer, who had very recently thrown out his 
shingle and was glorying in his first land case, went to 
that office to look up the title. In running it through, 
he came not unfrequently upon the words ‘“ W. Oak,” 
especially in the field notes and plat of the government 
survey. Somewhat surprised that W. Oak should be 
around so often, he addressed the register and inquired 
if he was acquainted with W. Oak, and if he was yet 
alive, for he seems to have entered a large amount of 
land hereabouts, and must have been one of the oldest 
settlers.’”’ The register, perceiving the young gentle- 
man’s mistake, politely informed him that ‘“‘W. Oak” 
stood for white oak, a tree well known, and referred to 
asaland mark, etc. “Ah! just so,” said the young 
man, glancing over his shoulder to the clerks hiding 
their faces in the liber they were working over; ‘‘and,”’ 
continued he, “Mr. Register, I would like to get you 
to make for me an abstract of the title of the land,” 
etc., which the register at once undertook to do, and 
our young friend withdrew directly from the office 
without venturing another look at the suffocated 
clerks. 
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GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
SuPREME CouRT— JUNE TERM. 
APPEAL. See Practice. 
ATTACHMENT. See Partnership. 


BILLS, NOTES AND CHECKS. 


Forged indorsement.— Lamb, Quinlan & Co. drew 
a draft on the plaintiffs, who were indebted to them, 
for seven hundred and seventy-one dollars and forty- 
five cents, to the order of one Ford, and forwarded it 
by mail, addressed to Ford at St. Louis. The draft 
never reached Ford. The letter containing it was 
taken from the post-office by some unauthorized per- 
son, and the indorsement of the name of the payee 
was a forgery. The draft, with the forged indorse- 
ment, was placed by one Newton in the hands of the 
defendants for collection, and they presented it to the 
plaintiffs, who, being ignorant of the theft and forgery, 
paid the amount to the defendants, who did not notify 
them that, in making the collection, they were acting 
as agents. The defendants paid over the proceeds 
to the principal, for whom they made the collection, 
before any demand upon them by the plaintiffs. 
On appeal from judgment against defendants, held, 
that the judgment should be affirmed. The case is 
directly within the authority of The Canal Bank v. 
Bank of Albany, 1 Hill, 287. In that case it was held 
that though the defendants were innocent of any in- 
tended wrong, yet they had obtained the money of the 
plaintiffs on an instrument to which they had no title, 
and they were therefore bound to refund the amount, 
although they had no notice of the furgery until two 
months after they had transmitted the money to their 
principals. It was also held that the defendants, 
though in point of fact acting as agents, might be re- 
garded and treated as principals, because in the trans- 
action of presenting and collecting the draft, they had 
acted as if they were principals, and had not disclosed 
that they were agents. This is precisely this case, and 
is decisive of it. Kingston Bank v. Eltinge, 40 N. Y.; 
Union Bank v. Sixth National Bank, 1 Lansing, also 
cited. Holt v. Ross, as President, etc. Opinion by 
Cardozo, J. 

See Husband and Wife. 


BURIAL PLOTS. See Mortgages. 


CASES CRITICISED. Sce Husband and Wife. 
Also, see Husband 


See Life Insurance. 
and Wife. 


DAMAGES. 

Resulting from injunction: counsel fees. —On grant- 
ing an injunction in this case an undertaking was filed, 
which was in the usual form, and was conditioned that 
the plaintiff ‘‘ will pay to the defendant so enjoined 
such damage,” etc. The referee thereafter allowed, as 
damages recoverable under the undertaking, a counsel 
fee of $20 to defendant’s attorney for drawing the 
affidavit on the motion to dissolve the injunction; 
also a counsel fee of $50 upon the motion (although the 
motion was denied), and a further fee of $125 for ser- 
vices on the trial of the action. Plaintiff excepted to 
the report allowing the above items. The exceptions 
were overruled at special term, from which this appeal. 
Held, that as the motion to dissolve the injunction was 
denied, and the residue of the sum allowed was for 


CONTRACTS. 





the trial of the cause, neither item was properly chargea- 
ble on this reference. Order should be reversed. 
Case cited, Strong v. De Forest, 15 Abb. 427; Andrews, 
Receiver, etc., v. The Glenville Woolen Co. Opinion 
by Ingraham, P. J. 

FINES. See Real Estate. 


FRAUDULENT CONVEYANCES. See Gifts. 


GIFTS. 

Whether a voluntary conveyance, by way of gift, can 
be set aside at the suit of subsequent creditors, depends 
upon the intent with which it was made; and the 
intent is a fact to be proven in the case. The law does 
not, simply from the conveyance, draw the inference 
of a fraudulent design, but it must be proven as a fact. 
When there is proof that a person engaged in business 
has stripped himself of all his property by a voluntary 
conveyance to his family, without consideration, and 
that he nevertheless retained the possession of the 
property, obtaining credit on the faith of it, and the 
conveyance was made with the intent to continue and 
contract a future indebtedness in his business, and that 
this was done to avoid the payment of his debts, a case 
showing the fraudulent design is made out, justifying 
the court in holding that the dishonest intention 
existed when the deed was made. That was the sub- 
stance of the case in Savage v. Murphy, 34 N. Y. 508, 
and the special term having, from the facts, drawn the 
inference of fraudulent intent, the judgment was 
properly sustained. This differs from the case at bar. 
There is proof here, and upon conflict on that point 
the judge has found that the defendant, Peter Valen- 
tine, was not in business when the conveyance was 
made, and that he only acted as agent in the transac- 
tions out of which his liability arose. We cannot say 
that the judge, on all the facts, should have drawn any 
different conclusion than he did. Judgment below in 
favor of defendant affirmed. Woodruff et al. v. Valen- 
tine et al. Opinion by Cardozo, J. 


HUSBAND AND WIFE. 


1. Contracts in contemplation of marriage.—The 
plaintiff and defendant are husband and wife. Prior 
to their marriage, the note in suit was executed by the 
defendant. After having, on her direct examination, 
testified generally that the consideration of the note 
was a marriage contract between her and the defend- 
ant, the plaintiff, on her cross-examination, further said 
that the defendant told her, that if she would be his 
wife, he would give her his note for $5,000, and she 
‘‘agreed to have him at that time’’— agreed that she 
‘“‘would marry him.’’ The referee ordered judgment 
for the plaintiff for the amount of the note, and the 
defendant appealed. On appeal, held, that it seems 
from the evidence that the note was given in consider- 
ation of plaintiff's promise to marry the defendant, 
and that therefore the note was made upon, and for, a 
sufficient and valuable consideration. Undoubtedly 
this contract (the note) would, at common law, have 
been extinguished by the marriage; but that rule was 
changed by the statute of 1849 (ch. 375), by which (§ 3) 
it was enacted that “all contracts made between per- 
sons in contemplation of marriage shall remain in full 
force after such marriage takes place.””’ The subse- 
quent marriage of these parties did not, therefore, 
affect or destroy the note. It was a contract to pay, 
made in contemplation of marriage, and by force of 
the statute remains in full force after the marriage. 
Curtis v. Brooks, 37 Barb. 476, contains no reasoning 
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, —s 
to show that the note was extinguished, but simply 
vefers to a ma ript decision as having been made to 
that effect. We might yield to its authority, however, 
as a general term case, except that it seems inconsistent 
with Dygert v. Remerschnider, 32 N. Y. 631. In Strong 
v. Skinner, 4 Barb., and Tisdale v. Jones, 38 id., the 
marriages took place before the act of 1849, and, of 
course, do not bear upon the present case, which is 
assisted by that statute. Whether the plaintiff can sue 
at law is not a very material question, though we think 
she can, because there is no doubt she can sue in equity, 
and as the same court is to administer justice, whether 
through the form of law or the proceeding in equity, 
it seems that when we have the case before us, show- 
ing that the note was her separate property, we ought 
in some form to apply aremedy. Judgment affirmed. 
Wright v. Wright. Opinion by Cardozo, J. 

2. The learned judge in dissent considers the con- 
tract extinguished at law by the subsequent marriage 
of the parties, and cites Strong v. Skinner and Tisdale 
v. Jones, supra; he also considers it unnecessary here 
to determine the plaintiff's rights in equity; and that 
the acts of 1848, 1849, 1860, and 1862, give the plaintiff no 
right to maintain this action (citing 44 Barb. 366; 42 id. 
374, 641: 25 N. Y. 328). Ib. Opinion by Barnard, J. 


INJUNCTION. See Damages. 
LANDS UNDER WATER. See Real Esiate. 
LIFE INSURANCE. 

Effect of the civil war on contracts of insurance. —On 
January 28, 1850, the defendant insured the life of James 
Sands for $5,000, in consideration of the annual pre- 
mium of $160, to be paid in advance, on or before the 
18th day of January in each year. The premiums were 
duly paid to one Muldon, the defendant’s agent at 
Mobile, from the commencement of the risk down to 
and including the premium which fell due January 18, 
1861. On January 18, 1862, the said Sands paid to said 
Muldon, who received the same without objection, 
$160 in confederate notes, as and for the annual pre- 
mium payable on that day. Sands died July 12, 1862, 
having resided until his death in Mobile, Alabama. 
The questions discussed at the trial before the referee 
were: (1.) Did the existence of hostilities and the issu- 
ing of the proclamation of August 16, 1861, ipso facto (a) 
destroy the original contract of insurance, or (b) render 
unlawful its preservation from forfeiture by further 
payments of premium? (2.) Did the same circumstances 
ipso facto revoke Muldon’s authority asagent? (3.) Was 
the payment of confederate money a valid payment of 
the premium? The referee decided all these questions 
in the affirmative, and dismissed the complaint with 
costs. On appeal, held, the decision of the referee was 
wrong. The civil war did not suspend the agency. 
The plaintiff's husband for years had paid the pre- 
mium to defendant's agent. After the war commenced 
plaintifi 's husband paid to defendant's agent the pre- 
mium. The reason why he did not pay the premium 
to defendants themselves was because he was unable 
to come to the north to pay it to them. It would be 
the height of injustice to hold that plaintiff’s husband, 
having paid regularly the premium from 1850 to 1862, 
was, by no act of his, to be deprived of the benefit of 
his policy. It should not be the policy of the law to 
increase the defenses of life insurance companies as 
against persons honestly insuring with them. Judg- 
ment reversed, new trial ordered and reference vacated. 
Sands v. The New York Life Inswrance Co. Opinion 
by Barnard, J. (Continued next week.) 








COURT OF APPEALS ABSTRACT. 


AGREEMENT. 


Settlement of estate.— A. died intestate, leaving several 
children. Letters of administration were taken out, 
and the children with others next of kin met, by ap- 
pointment of the administrator, for the purpose of an 
amicable settlement and division of the estate. B.., 
one of the children, charged C., who was also a child of 
A., with having appropriated to his own use a consid- 
erable portion of the personal estate of the deceased 
which should come under the distribution, and threat- 
ened him with suit if he did not account for the same. 
C. thereupon, and in consideration that if B. would 
agree to a settlement, and accept his share and portion 
of the assets that had come to hands of the administra- 
tor and agree not to prosecute him, promised that he 
would pay him $150. B. assented, and accepted his 
portion of the estate as distributed by the adminis- 
trator. This agreement was, by an understanding be- 
tween the parties, concealed from the other children. 
B. brought an action against C. upon his promise to 
pay the $150. Held, that the agreement was void, as no 
one had a right or could in good faith, by any secret 
arrangement with another, secure to himself any ad- 
vantage over the others; as each became a party to and 
acquiesced in the distribution, he did so upon the faith 
that he was sharing equally with the others; and any 
secret agreement or arrangement which should disturb 
this equality was a fraud and a violation of the good 
faith which each owed to the other, and the confidence 
which each had a right to repose in the other, which 
called for the exercise of good faith in all, and prohib- 
ited each from securing any special advantage to him- 
self. Adams v. Outhouse. Opinion by Allen, J. 

APPEAL. 

1. The defendant appealed from an order of the 
supreme court reversing an order of the city court of 
Brooklyn setting aside a judgment and granting a new 
trial, on the ground of newly discovered evidence in 
connection with fraud on the part of the plaintiff. 
Held, that the supreme court had no jurisdiction to 
entertain such an appeal. Baker v. Remington. Opin- 
ion by Allen, J. 

2. The act of 1850 gave the appeal, and declared the 
cases in which it might be brought. The appeal given 
was from a judgment, with the power incidentally to 
review any intermediate order involving the merits, 
and necessarily affecting the judgment. No appeal 
from an order was given, except in connection with an 
appeal from a judgment. This right of appeal has not 
been enlarged by any subsequent statute. Ib. 


ATTORNEY. 

Authority of.—An attorney retained to conduct a 
case in the court of appeals has authority to adjust the 
costs in the case, and to take such steps in the supreme 
court as may be necessary for that purpose. But where, 
in such case, a motion at special term for an extra allow- 
ance has been denied, and the denial affirmed at gene- 
ral term, the attorney has no authority without the 
consent of his client to take an appeal to the court of 
appeals therefrom. Smith v. City of Rochester. Opinion 
by Grover, J. 

BREACH OF COVENANT OF SEISIN. 


A. sold to B. certain premises upon which there were 
buildings. The former tenants of A. having erected 
and claiming such buildings, removed them after the 
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conveyance of the premises to B. B. recognized their 
right to do so, and brought an action against A. for 
breach of covenant of seisin, to recover the value of 
the buildings. It appeared on the trial at the circuit, 
that said buildings were erected by the tenants 
during an unexpired term of lease to them of the 
premises by A.; that said lease was renewed to them, 
the tenants agreeing to return the premises in as good 
state as found, damages by the elements, etc., excepted. 
The premises were sold by A. to B. before the expira- 
tion of the lease. Held, that on the renewal of the 
lease, without reservation of the buildings erected, the 
title to them passed to the lessor, and that the remedy 
of B. was against the person wrongfully removing the 
buildings, and not upon B.’s covenant. Loughram v. 
Ross. Opinion by Allen, J. 


CARRIERS. 

1. Misrepresentations as to vehicles of transportation.— 
A. contracted with B., as common carrier, to transport 
a cargo of rye from Troy to New York, agreeing to pay 
B. five cents per bushel and assume all risks of the voy- 
age. B. represented his boat as rated as second class on 
the insurance register; but it was found to be rated 
only as third class, consequently A. was unable to pro- 
cure an insurance on his cargo. He immediately in- 
formed B. of that fact, and forbid him carrying the 
rye upon the terms agreed upon. Afterward B. made 
an effort to procure an insurance, but failed, and started 
the boat on its voyage. Navigation was hazardous, and 
within a few miles a collision occurred, which produced 
a leak, and the rye was injured. Held, that A. had a 
right to rescind the contract in consequence of the mis- 
representation of B. as to the ratable character of the 
boat, and that B., in taking the rye, assumed the risks 
of navigation and the ordinary liability of common 
carriers. Dauchy v. Silliman. Opinion by Church, 
C. J. 

2. Delivery to connecting line. —The Michigan Central 
Railroad Company contracted as common carriers to 
take a quantity of wheat from Kalamazoo to Detroit, 
and deliver it there to a propeller of the New York 
Central R. R. line of propellers on Lake Erie. After 
its arrival at Detroit, the Michigan C. R. R. Co. gave 
notice according to a custom prevalent with them and 
carriers who were accustomed to take goods from 
them. This custom was to deposit a written notice of 
the presence of the freight in a letter box appropriated 
to the particular carrier by whose line the freight was 
to go. The custom was uniform and fully recognized by 
all connecting lines. No evidence was produced that 
the plaintiff (the shipper of the wheat) knew of this 
custom. The wheat was destroyed at Detroit, before 
its delivery to the propeller line. Held, that the rail- 
road company were liable for the wheat until its deliv- 
ery to the New York line of propellers on Lake Erie. 
Mills v. Mich. C. R. R. Co. Opinion by Grover, J. 


EJECTMENT. 


A. demised certain premises to B. for the term of 
seventeen years, at an annual rent. A. had the elec- 
tion at the expiration of the term to pay for certain 
buildings or improvements upon the premises, deduct- 
ing eight per cent from their appraised value, or renew 
the lease for five years. The appraisal of the buildings 
or improvements was to be made by two disinterested 
freeholders, to be chosen by each of the parties. The 
lease—and the term created by it—came, before the 
expiration of the term. to one D., by assignment from 





B. A. gave D. notice that she had chosen one ap- 
praiser, and requested him to appoint one to act with 
him in appraising the buildings or improvements upon 
the premises; he did so, but they failed to agree upon 
the value of such buildings, etc. Nothing further was 
done until the expiration of the lease, when A. brought 
an action of ejectment against C., the sub-tenant of 
D., who was in possession of the buildings. Held, that 
there was no legal or equitable defense to the action. 
Scoville ¥. Maury. Opinion by Allen, J. 


EXECUTION. 


1. Death of judgment debtor: notice of sale under: 
effect of irregularity in. — Where, after judgment, pro- 
cess is issued for the collection of the judgment by the 
sale of the real property of the debtor, and a sale com- 
menced by the advertisement of the property, the exe- 
cution of the process is not arrested by the death of 
the judgment debtor. Wood v. Moorehouse. Opinion 
by Allen, J. (Peckham, J., dissenting.) 

2. And the provision of the statute (2 R. S. 368, § 27), 
that, in case of the death of a party after judgment, 
but before execution, no execution shall issue on such 
judgment until one year after the death, does not 
arrest the proceedings upon an execution already 
issued. Ib. 

3. The regularity of a sale of real estate by the 
sheriff is not affected by the fact that six full weeks 
did not elapse between the first publication of the 
notice of sale and the day fixed for such sale. The 
statute is complied with by a publication once in each 
week for six weeks before the sale. Ib. 

4. Where it is claimed that a sheriff has not com- 
plied with the statute as to posting notices, the omis- 
sion must be proved affirmatively. The officer is pre- 
sumed to have done his duty. Ib. 

5. Where one purchases in good faith and without 
notice of any omission of the sheriff to give the legal 
notice of sale, the validity of his title is not affected 
by such omission. He need not be a purchaser for a 
valuable consideration. Ib. 


FALSE REPRESENTATIONS. 


W hat constitutes. — A., by representations made to B., 
induced B. to sell him goods on credit. The sale re- 
sulted to the damage of B. The referee found upon the 
trial, that such representations made by A. were false 
and untrue, and expressly refused to find further, 
although requested to do so by A. The referee held, 
that the law presumed, without requiring further proof. 
that fraud and intent to deceive were the necessary 
concomitants of a false representation, and the loss 
sustained thereby. Held, that the referee erred in thus 
holding, and that the finding of the facts by him did 
not contain enough to sustain the conclusion of law. 
Meyer v. Amidon. Opinion by Folger, J. 


HOTEL AND INNKEEPERS. 


1. Liability of, for money and watch and chain stolen 
from room. — A. was a guest at the Metropolitan hotel, 
and on retiring for the night he locked the door of his 
room, and placed his watch with chain and seal worth 
$350, and $50 in money under his pillow. Both money 
and watch were stolen during the night. It was shown 
on the trial that a notice was posted in A.’s room, 
to the effect, ‘“‘ that a safe was provided in the hotel for 
the safe keeping of money, jewels and ornaments (as 
required by the act, to regulate the liability of hotel- 
keepers). A. brought an action to recover the value of 
the watch and also the fifty dollars in money. Held, 
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that the defendant was not liable for the fifty dollars 
in money, having fulfilled the requirements of statute 
by posting notice that he would not be liable for money, 
jewels or ornaments, unless deposited with him for 
sife-keeping. Held, further, that the defendant was 
liable for the value of watch and chain. Rameley v. 
Leland. Opinion by Allen, J. 

2. Any property which is useful or necessary to the 
comfort and conveniences of the guest, that which is 
usually carried and worn as a part of the ordinary 
apparel or outfit, or is ordinarily used and is convenient 
for use to travelers, as well in as out of their rooms, is 
left, as before the statute, at the risk of the inn- 
keeper. Ib. 

3. A watch is neither a jewel nor ornament, as these 
words are used and understood, either in common par- 
lance or by lexicographers. It is not used and carried 
as a jewel or ornament, but as a time piece or chro- 
nometer. It is as useful and necessary to the guest in 
his room as out of it —in the night as in the day time — 
and is, therefore, not covered by the statute. Ib. 


LANDLORD AND TENANT. 

Consideration. — A. entered into an agreement with 
B., which, in substance, was as follows: A. had leased 
unto B. a certain building in New York city from the 
ist day of October, 1867, to May 1, 1868, and the 
entire lofts of said building from May 1, 1868, for 
the term of three years thereafter, unless sooner ter- 
minated as hereinafter specified, it being stipulated 
and agreed between the parties hereto as a considera- 
tion in part of the letting of the premises herein, that 
in case at any time prior to the expiration of the said 
term the common council of said city, or any of its 
authorities, should order the removal of any part of 
said building, for the improvement or extension of the 
street, then the said party of the second part (B.) will 
not hold the party of the first part (A.) liable for any 
damage he may sustain by reason of such removal; he 
(B.) to receive the award, if any, from the authorities 
for damage sustained for such unforeseen termination, 
and also pay the rent up to the time of such removal, 
when this lease shall cease and come to anend. The 
title of said premises passed to the city at the date of 
the confirmation of the report of the commissioners 
of estimate and assessment, December 30, 1867. 
Under this arrangement B. continued to occupy the 
premises until January, 1869, when he voluntarily 
removed therefrom. The city did not interfere with 
the premises until April, 1869. A. brought an action 
to recover the quarter’s rent due February 1, 1869. 
Held, that B. was liable for the rent of the buildings 
up to the time of the removal of them by the city. 
Phyfe v. Elmer. Opinion by Rapallo, J. 

LARCENY. 

1. Of proceeds of draft by indorser.—A. was the 
owner of a draft for $2,500, drawn upon a banking 
house in New York city, which he desired to procure 
the money upon. B. expressed his willingness and 
ability to procure the money for him. He took A. to 
a broker with whom he (B.) was acquainted, and an 
arrangement was made by which B. was to indorse the 
draft, and the broker was to procure the money and 
have it at his office on the same day at three o’clock, 
where the parties were to come, and A. was to receive 
the money. B. indorsed the draft and delivered it to 
the broker, with the consent and in the presence of A. 
Afterward, and before three o’clock, B. came to the 
broker's office and procured the money and carried it 





away. Held, that B. was guilty of a larceny. People 
v. McDonald. Opinion by Church, J. 

2. It was urged upon the trial that the indictment 
should have been for stealing the draft instead of the 
money. Held, that an indictment for stealing the 
draft could not be sustained, as A. delivered the draft 
to the broker himself, and in contemplation of law he 
intended to part with the possession and control of it, 
and never expected its return, and it was not in fact 
appropriated. Ib. 

3. Stress was laid upon the fact that B. indorsed the 
draft, and it was argued that this gave him a right to 
receive the money, and also gave him some interest in 
it. Held, that the evidence showed that B. had a felo- 
nious intent when he indorsed the draft, and that 
the indorsement was a contrivance to get possession 
of the money. Ib. 

4. If money or property is delivered to a person for 
mere custody or charge, or for some specific purpose, 
the legal possession remains in the owner, and a crimi- 
nal conversion of it by the custodian is larceny. Ib. 


PARTNERSHIP. 

1. Authority of copartner to bind firm.—Partners ure 
not liable for the contract of one of their firm when 
such contract is not within the common enterprise 
for which they were associated. Cobb v. Shepard. 
Opinion by Allen, J. (Grover, J., dissenting.) 

2. The defendants entered into an agreement 
whereby they were to be jointly interested in the pur- 
chase of certain lands, and in the cutting and market- 
ing of the wood on the lands, which was to be done 
under the direction of one of their number. While 
carrying on the cutting of the wood, an agent of the 
directing partner caused the erection of a saw-mill 
upon a part of the land, which part had been pur- 
chased by such agent. Held, that the building of a 
saw-mill was not, under the agreement to cut and 
market wood, within the limits of the agency of the 
directing partner, and that another partner would not 
be liable, as such, for machinery furnished for said 
mill. Ib. 

3. The use of the note of such other partner, in pay- 
ment for the lands, was no evidence that he was inter- 
ested in the purchase. Ib. 

PROMISSORY NOTES. 

1. Agreement to extend time for payment.— A. pur- 
chased of B. a promissory note made by C. A. sued C. 
to recover on the same. C. gave evidence showing, 
that while the note was in B.’s hands an action was com- 
menced thereon, and it was agreed between C., B. and 
plaintiff in the action, that the suit should be discon- 
tinued; that C. should pay the costs accrued thereon, 
and have during the ensuing month to pay the note. 
The costs were paid and suit discontinued. A. brought 
his action before the expiration of the time agreed 
upon by the parties to the former action. Held, that 
there was no valid agreement to extend the time of 
payment. Parmelee v. Thompson. Opinion by Allen, J. 

2. It is competent for the parties, by a parol agree- 
ment, to enlarge the time of performance of a simple 
contract, and the time of payment of the note in suit 
might have been extended by such agreement made 
upon a sufficient consideration. But a promise to 
extend the time of payment, unless founded on a good 
consideration, is void. Ib. 

3. A payment of a part of the debt, or the interest 
already accrued, or promise to pay interest for the 
future, is not a sufficient consideration. Ib. 
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4. If the only consideration for the promise of the 
creditor is the performance by the debtor, or the 
promise to perform some act which the latter is legally 
bound to perform, the promise is without considera- 
tion. Ib. 

5. Waiver by indorser of demand and notice. The 
liability of an indorser of a note to pay it is in general 
upon the implied condition that payment thereof shall 
be demanded of the maker at maturity, and, in case of 
default, that notice of non-payment shall be given to 
the indorser. The right that demand should be made 
and notice given is personal to the indorser, and the 
waiver of it requires no new consideration to support 
it. Such waiver may be by express words, or it 
may arise by implication from the acts or conduct 
of the indorser. Sheldon v. Horton. Opinion by 
Andrews, J. 

6. A. was the holder of a certain note a short time 
before its maturity. B., the maker, requested A. to 
hold it for another year. A. called upon C., the in- 
dorser, and stated to him the request of B., and asked 
him if he was willing to have it held for another year. 
C. consented. The holder of the note allowed it to 
mature without demand or notice, and deferred its 
collection for the term suggested. Held, that the lia- 
bility of the indorser became absolute on the maturity 
of the note, and no subsequent demand or notice at 
any time was required. Ib. 


RAILROADS. 

1. Appointment of commissioners to locate road: 
failure to give notice.—It is the intention of the 
general railroad act, that the commissioners, upon the 
petition of one objecting to the proposed location of a 
railroad, should have jurisdiction of the entire subject 
of the location of the road through the county in 
which the land of the person applying for the appoint- 
ment is situated. Matter of petition of Long Island 
R. R. Co. Opinion by Andrews, J. 

2. The appointment of such commissioners can only 
be made after all the notices required by law have been 
served, and the fifteen days have expired within which 
persons aggrieved may apply for such appointment. Ib. 

3. And where proceedings are commenced before 
any notice — provided for by section twenty-two of the 
general railroad law — has been served upon one of the 
interested parties, and commissioners appointed under 
such proceedings, the application is premature and 
unauthorized, and the subsequent proceedings there- 
under void, and such interested party is entitled to 
apply for the appointment of a commission, whose 
appointment will be valid. Ib. 

4. Au order of the general term setting aside such 
appointment of commissioners is appealable. Ib. 


SALE AND DELIVERY. 

1. Duty of vendee to return, when articles defective. — 
A. manufactured upon B.’s order a large number of 
mattresses, amounting to $2,475.92. The mattresses 
were to be of the best quality of hair, and of a specified 
weight, and if they lacked in either element B. was not 
bound to receive them, or if, on receiving them, he 
discovered any defect, he had aright to return them. 
The mattresses were delivered to B., and he accepted 
them. B. alleged that they were deficient in weight, 
but neglected to return them, offering A. therefor the 
price agreed upon, less $500, which he claimed was all 
they were worth. A. offered to take back the mat- 
tresses, and refund B. what money he had advanced 
on them. B. declined the offer. In an action to 





recover the price, held, that B., by neglecting to return 
the mattresses, assented to the performance of the 
contract by A., and that he waived his right to rescind 
the same. Pomroy v. Shaw. Opinion by Church, C. J. 

2. A party purchasing goods, after having an oppor- 
tunity to examine them, must then decide whether he 
will accept or reject them. He cannot say that the 
article is not what he agreed for, but that he will 
receive it, and pay only such price for it as he may be 
able to prove it worth. He cannot thus change the 
contract, and compel the seller to incur the hazard of 
losing the substantial benefit of it. Ib. 


STATUTE OF LIMITATION. 

1. As to attorney’s services.—The statute does not 
commence to run as against the account of an attor- 
ney until his connection with the proceeding in which 
he is employed is finally terminated. Mygatt v. Wil- 
cox. Opinion by Grover, J. 

2. A party who employs an attorney is personally 
liable to him for his services, though acting as a trus- 
tee or in a representative capacity in the business in 
which he employs him. Ib. 

3. Where the defendants, who were administrators, 
employed the plaintiff in a matter connected with 
their estate, there being no pretense that the plaintiff 
undertook to look to the estate for payment for his 
services, they became personally liable therefor. Ib. 


WwILIis. 


A. made his will, and, among other devisees, he be- 
queathed to C. and D., severally, a life estate in two 
certain parcels of real property, and after their death 
he gave the same in fee to their children; both of them 
died in the life-time of the testator, leaving no surviv- 
ing issue. The question was, whether the heirs of A. 
took this land on the ground that it was not disposed 
of by the will, or whether the devisees took it under the 
residuary clause, which read as follows: “All the rest, 
residue and remainder of my property and estate, real 
and personal, whatsoever and wheresoever situate, and 
not herein and hereby specifically devised or be- 
queathed, I give, devise and bequeath” to certain 
persons named therein. Held, that there was a re- 
mainder in the lands given to C. and D. on the death 
of either of them, leaving no surviving issue, and 
that such remainder went to the devisees under the 
residuary clause, and not to the heirs. Young v. Young. 
Opinion by Grover, J. 

———__+>e—___ 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF WISCONSIN.* 
BIGAMY. See Criminal Law. 
BILLS AND NOTES. 

Evidence of an oral agreement between the parties 

to a note, at the time it was made, is admissible to 


show a partial or total failure of the consideration. 
Smith v. Carter. 
COMMON CARRIERS. 

A railroad company received goods at Pittsburg, Pa., 
destined for Hudson, Wizs., stipulating against responsi- 
bility as a carrier beyond its own line, but guarantying 
that the cost of transportation to Hudson should not 
exceed a certain sum —less than the aggregate of the 
charges on the several lines between Pittsburg and 





* To appear in 25 Wisconsin Reports. 
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Hudson at the usual rates; the other connecting lines 
on the route having no knowledge or notice of the 
guaranty. Held, (1) That this was not a “through 
contract.” (2) That even if there had been a “through 
contract,”’ the other facts remaining, the rights of the 
successive carriers would be as hereinafter stated. (3) 
That each carrier after the first might charge and pay 
back charges, at the usual rates; and the last (or the 
warehouseman who received from it, paying back 
charges) has a lien on the goods for the total amount 
of such charges. (4) That the remedy of the shipper is 
against the first carrier, on the guaranty. (5) Whether 
the result in this case would be different if the other 
carriers had had notice of the guaranty, quere. Schnei- 
der v. Evans. 
CONSTITUTIONAL LAW. 

Declarations of a murdered person, made “ when he 
was at the point of death, and every hope of this world 
gone,”’ as to the time, place and manner in which, and 
the person by whom, the fatal wound was given, are 
admissible in evidence, notwithstanding the provision 
in the bill of rights as to the right of an accused person 
to “‘meet the witnesses face to face.’’ Miller v. The 


State. 
See Jurisdiction. 


CRIMINAL LAW. 


1. To sustain an indictment for bigamy it must be 
shown that the first marriage was valid by the law of 
the place where it was contracted. Weinberg v. The 
State. 

2. Where, by the law of the place of marriage, it was 
required to be entered into as a civil contract before a 
magistrate, and the celebration of a religious ceremony 
of marriage without such prior civil marriage was pro- 


hibited under severe penalties, proof of the religious 
ceremony, in a prosecution for bigamy, would not 
authorize a presumption that the civil ceremony had 
been performed. Ib. 

3. If two persons conspire to commit a felony, and, 
while they are engaged in prosecuting that common 
design, one of them commits murder, the other is 


guilty of murder also. Miller v. The State. 

4. The court, on the trial of the wife in such a case, 
instructed the jury “‘that if defendant, without any 
fear or compulsion of any kind from her husband, 
agreed with him to go to the store of the deceased and 
rob it, the husband telling her, and she believing, that 
he did not intend to kill the deceased, but would do 
him no greater bodily harm than to knock him down 
and stun him, so that the store could be robbed; and 
if she was present when her husband struck the fatal 
blow, but gave no intentional assistance to him — then, 
defendant and her husband being engaged in an 
attempt to perpetrate a robbery, the jury would be 
justified in finding her guilty of murder in the third 
degree.’’ It seems that this instruction was too favora- 
ble to the accused, and that she was chargeable (if she 
acted voluntarily throughout) with the same crime as 
the husband. Ib. 


DRAINAGE OF LAND. 

The owner of land on which there is a pond or reser- 
voir of surface water cannot lawfully discharge it 
through an artificial channel directly upon the land of 
another, greatly to hisinjury. Pettigrew v. Evansville. 


DYING DECLARATION. See Constitutional Law. 


See Constitutional Law; Railroads, 3; 
Bills and Notes. 


EVIDENCE. 





FRAUD. 


The time for redemption of land from a tax sale 
having expired on Saturday, the clerk of supervisors 
promised the owner’s agent on Sunday following that 
he would not open his office the next day until the 
regular hour (8 A. M.), and would then give him a fair 
opportunity to redeem; but, by collusion with the 
agent of the holder of the tax certificate, he opened 
the office at six o’clock Monday morning, and executed 
the tax deed and had it put uponrecord. Held, that 
on these facts the tax deed might not only be annulled 
in equity, but treated as void, for fraud, in ejectment. 
Mather v. Hutchinson. 

HIGHWAY. 

1. No action by town officers is necessary to consti- 
tute a valid acceptance by the public of land dedicated 
for a highway; but travel thereon, to such an extent 
and for such a length of time as to show that the pub- 
lic convenience requires the road, is sufficient; and 
this time may be less than ten years. Dixon, C. J., 
dissents. Buchanan v. Curtis. 

2. Proof of the owner’s declarations after the open- 
ing of the road, and during the use by the public relied 
on as evidence of a dedication, is admissible to show 
that there was no intention to dedicate. Ib. 

8. Objects within the limits of a highway, naturally 
calculated to frighten horses of ordinary gentleness, may 
constitute such defects in the way as to render the 
town liable, even though so far removed from the 
traveled path as to avoid all danger of collision. 
Foshay v. Glen Haven. 

4. An instruction “ that an object existing within the 
limits of the highway, but leaving the traveled path 
unobstructed, so that the traveler is safe from collision 
with it, is not an insufficiency in the way, merely 
because it exposes the traveler's horse to become fright- 
ened at the sight of it, and the town in such case would 
not be liable’’— held erroneous, because, in its most 
obvious sense, and as applied to the facts in the case, it 
conflicts with the law as above stated. Ib. 


INSURANCE AGAINST FIRE. 

1. A policy of insurance was issued upon a factory 
which was only run during a part of the year, and the 
answers of the company’s printed interrogatories, 
stating the use of the building and the precautions 
against fire, were such as, from their nature, were 
appropriate only to the time during which the mill was 
run; and the agent who issued the policy was made 
fully aware of the facts, and himself filled up the 
application, and wrote down such portions of the 
applicant’s statements as he considered important. 
Held, that the company, even if it had not expressly 
made itself responsible for the agent’s accuracy, could 
not avoid liability for a loss incurred during the season 
when the factory was stopped, on the ground that 
the answers in the application were warranties that 
the same state of things shouJd continue during the 
life of the policy. May v. Buckeye Mut. Ins. Co. 

2. The policy in this case, after stating what the 
application must contain, and that any false descrip- 
tion by the assured, or omission to make known any 
fact material to the risk, shall render said policy void, 
adds: ‘But the company will be responsible for the 
accuracy of surveys made by its agents.” Held, that the 
word “survey”? must here be construed to include 
the whole application, when made out by the agent, 
and the company is thus expressly precluded from 
taking advantage of his inaccuracy or omission in 
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drawing the same, where the facts have been fully 
stated to him by the assured. Ib. 


JURISDICTION. 


1. State and federal courts.—The fact that an insur- 
ance company, created by the laws of another state, 
does business in this state in conformity to its laws 
regulating the transaction of insurance business by for- 
eign companies, and that its agents here are authorized 
to accept service of process from our state courts, does 
not deprive it of the right to transfer to the federal 
courts (under the 12th section of the judiciary act of 
1789) a suit commenced against it in a court of this state 
and by a citizen thereof. Knorr v. Home Ins. Co. of 
N. Y. 

2. (Paine, J., is of opinion that so much of the judi- 
ciary act as provides for the transfer of causes from the 
state courts to the federal courts is invalid. Cole, J., 
though of the same opinion, acquiesces in the applica- 
tion of the act to this cause, to save loss and embarrass- 
ment to the parties. Dixon, C. J., holds the act 
valid.) Ib. 

3. Where one is restrained of his liberty within a state 
by a military or other ministerial officer of the United 
States, the state courts have jurisdiction to inquire, by 
habeas corpus, into the legality of his detention, and to 
discharge him if detained without authority of law. 
In re Tarble. 

4. So much of the act of congress of March 2, 1867, 
constituting ch. 196, acts of the second session of the 
thirty-ninth congress (14 U. S. Statutes at Large, 558), 
as provides that a citizen of one state, who has com- 
menced an action in a court of another state against a 
citizen thereof, may remove it to a federal court, is 
invalid. Whiton v. Ch. & N. W. R. W. Co. 


LANDLORD AND TENANT. 

Tenant for‘life, in possession, who takes a tax deed 
for taxes due before his tenancy commenced, if he can 
acquire title at all thereby, holds it for the benefit of 
the reversioners as well as for his own. Phelan v. 
Boylan. 


, 


MUNICIPAL CORPORATIONS. 


Where a city was authorized to build a harbor, issue 
its bonds for the price, and raise money by taxation to 
pay the interest and principal thereof as they should 
become due, but, on its failure to issue the bonds, the 
contractor obtained a money judgment for the amount, 
and the city had no property on which execution could 
be levied,—Held, that the city council had the power, 
and would be compelled by mandamus, to levy and col- 
lect a tax to pay such judgment. 

Cole, J., rests the decision mainly upon a provision 
in the charter subjecting all the property of the city to 
taxation for the support of the city government and 
the “ payment of its debts and liabilities,” and the acts 
which authorized the city to construct the harbor and 
thus create a liability therefor; holding that any limi- 
tation in the charter upon the power of the council as 
to the amount and objects of taxation could not affect 
a subsequent grant of authority to incur the liability, 
and that the grant of power to issue bonds, etc., was 
merely additional to the power already existing to 
raise money by taxation to meet such liability. 

Dixon, C. J., holds that the power to levy a tax to 
pay for the harbor was conferred by the acts authoriz- 
ing its construction; that no default of the city or 
subsequent act of the legislature could deprive the 
contractor of the benefit of such power; but that the 
city, by compelling the plaintiff, through its default, to 





obtain a judgment, could hasten the period within 
which the power must be fully exercised. 
Paine, J., dissents. State ex rel. Hasbrouck v. Mil- 


waukee. 
NOTICE. 


Of equitable title to land. —Where P., being the equi- 
table owner of sixty acres of land, of which three-fourths 
of an acre had been cleared and fenced, left it in 
charge of a person living on an adjoining tract, who 
chopped wood upon it and cultivated the clearing, the 
land being in a densely timbered and sparsely settled 
country, and the neighbors generally understanding 
that it belonged to P., — Held, that this was such a pos- 
session as constituted notice of P.’s right to one who 
took a mortgage from the holder of the legal title. 
Wickes v. Lake. , : 

RAILROADS. 

1. The city of Watertown issued its bonds in aid of 
the Milwaukee and Watertown Railroad Co., which 
guarantied their payment. Afterward that company 
became consolidated, in pursuance of law, with the 
Milwaukee and La Crosse Railroad Co., which subse- 
quently sold the Watertown division of its road 
(including what had previously been owned by the 
Milwaukee and Watertown Co.) to a third corporation, 
which sold it to the defendant. Held, that while the 


guaranty of said bonds became part of the general 
indebtedness of the Milwaukee and La Crosse Co., 
after the consolidation, defendant, as purchaser of the 
Watertown division of its road, is not liable for any 
Wright v. M. & St. P. R. 


part of such indebtedness. 
W. Co. 

2. Where part of a tract of land has been taken for 
a railroad, if the market value of the residue has been 
reduced by reason of the road crossing it, the owner is 
entitled to damages for such depreciation. Snyder v. 
W. U. R. R. Co. 

3. In such case witnesses, who are farmers owning 
land in the vicinity, may be asked how much, in their 
opinion, the land has been thus depreciated. Ib. 


“survEY.” See Insurance against Fire. 
TAXATION. See Municipal Corporation. 


TRANSFER OF CAUSES TO UNITED STATES COURTS. See 
* Jurisdiction. 


VENDOR AND PURCHASER. 

Where a purchaser of land accepts a deed expressly 
conveying it subject to a mortgage, and excepting said 
mortgage from the covenants of warranty and against 
incumbrances, but does not himself covenant to pay it, 
the land is primarily liable as between him and the 
vendor; and the vendor is liable for any deficiency 
after a foreclosure sale, fairly made. Cleveland v. 
Southard, etc. 


yw 
or 


BANKRUPTCY LAW. 


Notes or New DEcIsIons. 
ALLOWANCE TO COUNSEL. 

Where a counsel for petitioning creditors obtains an 
adjudication, and performs other services incident to 
the bankruptcy proceedings, but it does not appear 
that he has in any way recovered property fraudulently 
conveyed to, or possessed of by, creditors, and the 
assets of the estate amount to about the sum of fifteen 
thousand dollars, an allowance of one thousand dollars 
made to the counsel for petitioning creditors, by the 
register before whom proceedings are pending, is toe 
extravagant, and will not be confirmed unless assented 
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to by the assignee, the bankrupts and all the creditors 
who have proved their debts. In re Sanger & Scott. 
U. 8S. Dist. Ct., 8S. D. of N. Y.,5 N. B. R. 54. 


APPEAL. 


Motion to dismiss.—Where a decree is entered in the 
district court in favor of complainant, and respondent 
files notice of appeal giving requisite bond, and citation 
issues within ten days and in due time, but the trans- 
miss upon appeal not having been filed in the circuit 
court until May, 1871, after two terms had gone over, 
on motion to dismiss appeal because transmiss had not 
been filed at next term after the appeal, held, motion 
denied because time to dismiss appeal had been 
enlarged by agreement of counsel, which is permis- 
sible, and therefore this case does not come within 
decision In re Alexander, 3 N. B. R. 6. Baldwin, 
assignee, v. Rapplee. U.S. Cir. Ct. N. Y., 5 N. B. R. 19. 


COPARTNERSHIP. 


Where nearly all the debts against a bankrupt copart- 
nership, comprised of three copartners, have been pur- 
chased in the interest of two of the copartners, by two 
of their friends, to whom the money for such purchase 
was furnished by those partners, the third partner, not 
contributing, objects to the proof of the purchased 
claims as illegal, although it is not denied but that they 
were originally bona fide claims against the copartner- 
ship, held, that a decree will be entered providing for 
the payment in full, by the assignees, of the unpaid 
and unpurchased proved debts, with interest; for the 
payment into court of the amount of the unpaid 
unproved debts, with interest; for the payment of the 
commission of the assignees, and the charges, fees, dis- 
bursements and expenses of their attorney and counsel, 
and the fees of the register and clerk ; for the payment 
to the two purchasers (friends of two of the bankrupts) 
of the amount paid out by them in the purchase of the 
copartnership debts, together with interest; for the 
transfer of the remainder of the estate by the assignee 
to the bankrupts, jointly, by proper instruments. In re 
Lathrop et al. U. 8. Dist. Ct. 8. D. of N, Y.,5 N. B. R. 43. 


JURISDICTION, 


Where a plea in abatement sets*up that the writ, 
issued in an assumpsit by assignee ta recover money 
paid by bankrupt by way of preference, does not show 
jurisdiction, and that in point of fact there is none, 
because in bankruptcy are pending in 
another district, writ does not allege that any bank- 
ruptcy proceedings are pending within this district, but 
it will be presumed that plaintiffs were appointed as- 
signees in the other district, for otherwise they would 
have taken issue on the plea. Held, that jurisdiction 
is only vested in the courts of the district in which 
bankruptcy proceedings are pending for the adjust- 
ment and collecting of matters arising therefrom, and 
for such suits as this one. The United States district 
court of Rhode Island cannot entertain this case, be- 
cause proceedings were begun in the state of Massa- 
chusetts. Sherman et al, ¥. Bingham et al. U. 8. Dist. 
Ct. Mass., 5 N. B. R. 34. 


PARTNERSHIP. 

Where one member of a firm files his petition in one 
state and requests his copartners to join him in the 
proceedings, which they refuse ta do, but subsequently 
appear by attorney and cansent to an adjudication, 
whereupon all the members of the firm are adjudicated 
bankrupt, and upan the application for the discharge 





of the bankrupts specifications are filed in opposition 
to their discharge, on the grounds of a want of juris- 
diction, — Held, that section thirty-six, taken in con- 
nection with section eleven, supplemented by general 
order xv1i1, should be construed together. Section 
thirty-six provides, that “‘if such copartners (that is, 
copartners in trade, who are sought to be adjudged 
bankrupts on the petition of themselves or any one of 
them of any creditor of theirs) reside in different dis- 
tricts, that court in which the petition is first filed shall 
retain exclusive jurisdiction over the case.’’ The court 
which first obtains jurisdiction over the subject-matter 
of the petition, and over the person of the petitioner, 
shall have exclusive jurisdiction over the case; that is, 
over the subject-matter of the petition, and over all 
the copartners, if the non-petitioning copartners be 
brought in by appropriate process. Objections to 
jurisdiction overruled. Inve J, R. Penn etal. U.S. 
Dist. Ct., 8. D. of N. ¥., 5 N, B, R, 30. 


PRACTICE. 

1. Where a bank went into liquidation in accordance 
with the provisions of a state law in 1868, pursuant to 
the decree forfeiting its charter, and commissioners 
were appointed to administer the affairs of the bank, 
and they accepted the trust, giving the necessary bonds, 
which trust they continued to fulfil] for a year, when 
an involuntary petition for the adjudication of the 
bank and the commissioners bankrupt was filed in the 
United States district court of the district, alleging 
fraudulent preferences in payments by the commis- 
sioners, and also praying that a provisional warrant 
might issue to take possession of the assets of the bank 
then in the hands of the commissioners, — a decree in 
bankruptcy was made, and injunctions granted against 
the commissioners. The commissioners, within ten 
days of the decree, filed a petition for the review by 
the circuit court of the decree and order of the district 
court, and the circuit court affirmed the decree, etc., of 
the district court. Morgan et al. y. Thornhill et al. 
U.S. Sup. Ct., 5 N. B. R. 1. 

2. Application for an appeal to the United States 
supreme court being immediately made, was refused 
by the circuit judge; but more than ten days after the 
decree of the circuit court an appeal was allowed by an 
associate justice of the United States supreme court. 
Held, that decrees in equity, in order that they may be 
retxamined in this court, must be fingl decrees, ren- 
dered in term time, as contradistinguished from mere 
interlocutory decrees or orders, which may be entered 
at chambers, or, if entered in court, are still subject to 
revision at the final hearing. If this rule were not fol- 
lowed in allowing appeals to the United States supreme 
court, every question arising in the courts may be in- 
definitely protracted, and the beneficent purposes of the 
bankrupt act be thereby defeated. Appeal dismissed 
for want of jurisdiction. 


PREFERENCE. 

1. Where a creditor who has been carrying and re- 
newing a note, enters up judgment by virtue of a war- 
rant of attorney attached, and issues execution, the 
debtor having, three days before, absconded, leaving 
his property and creditors unprotected, the business 
community and newspapers being in speculation as to 
his departure and means, and the creditor having come 
to the conclusion that ‘‘ there was something wrong,”’ 
and that his interests as well as those of the surety on 
the note require that judgment should be entered, he 
obtains such q preference as is avoided by the thirty- 
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fifth and thirty-ninth sections of the bankrupt act. 
Golson et al. v. Nethoff et al. U.S. Dist. Ct., N. D. of 
IL, 5 N. B. R. 56. 

2. The simple fact that a man doing a large business, 
pays under special circumstances a large discount fora 
loan, is not notice of insolvency to the creditor, it being 
shown that at the time similar commercial paper was 
selling at high rates. Ib. 

3. The preference upon a judgment note is not ob- 
tained when the warrant of attorney is given, but when 
the judgment upon it is entered. Ib. 

4. If, at the time of the entry of judgment, the cred- 
itor has knowledge of his debtor’s insolvency, or notice 
of such facts as make it reasonable to believe him in- 
solvent, he is guilty of intending a fraud upon the act. 
And where he thus executes the dominant power, such 
entering of judgment is an act of bankruptcy, partici- 
pated in by the creditor, and all advantages obtained 
under it are in violation of the law. Ib. 

5. It is not a sufficient answer to say that the war- 
rant of attorney was given to secure a bona fide 
debt, and that at the time the creditor has no 
knowledge of his debtor’s insolvency. The question 
depends upon the knowledge or information which 
the creditor had at the time he made his warrant 
operative. Ib. 

6. Where the debtor was a merchant and judgments 
had been recovered against him, executions thereon 
issued and levy made on his stock of goods, conceded 
valid liens, an indorser for the insolvent, whose liabil- 
ity had become fixed by the protest of two several 
notes, purchased the entire stock of goods, giving as 
part payment his two checks (which were duly paid), 
the one to pay the sheriff for the amount of the levy 
and conceded value, and the other to cover his liability 
as indorser on notes then due and to become due, the 
amount of such purchase being the full value of the 
stock and more than could have been realized at a 
forced sale, it being agreed the purchaser should 
account for and pay over to the insolvent the surplus 
arising from the sale to an amount larger than that 
included in the checks. In March, 1869, bankruptcy 
proceedings were commenced against the insolvent, 
alleging a fraudulent preference, etc., and an adju- 
dication followed. The assignee brings his action 
to recover the value of the goods, and for a decree 
that the purchaser be prohibited from filing claims 
against the bankrupt’s estate, or even being enti- 
tled to a dividend in the moneys advanced by him 
to pay the lien admitted valid. Held, that as it 
was evident that there was an intent to secure a 
preference, but even if no such intent existed it 
must be held that the transfer was in fraud of the 
bankrupt law, and must be set aside on that ground, 
and the indorser taking the transfer held to account. 
That the bankrupt law has provided the best mode 
of administering the estate of an insolvent, and will 
tolerate no attempt by individuals to devise and 
carry into effect some other plan _ inconsistent 
therewith, nor justify such an attempt by the excuse 
that they thought such plan wiser or better. That de- 
fendant must, therefore, account for all moneys in his 
possession, and that he must pay the market value of 
all the property he cannot deliver, with interest thereon 
from the time he sold or appropriated it to his own use 
from the date of the sale, and also must pay the amount 
of his collections, with interest since the demand. 
Cookinham et al., assignees, v. Morgan et al. U.S. Cir. 
Ct., N. D. of N. Y.,5 N. B. R. 16. 





SCHEDULE, AMENDMENT OF. 

1. A register has the right to allow amendments to 
the schedules on the ex parte application of the bank- 
rupt, at any time while the cause is pending before 
him, but it is the better practice, if there shall have 
been an appearance on the part of creditors, to issue 
an order to show cause, etc., and to require due notice 
of such application to be given. In re Heller. U.S. 
Dist. Ct., 8. D. of N. Y., 5 N. B. R. 46. 

2. It is the duty of the bankrupt to amend his sched- 
ules so as to make them conform to the facts, and that 
the filing of specifications does not deprive him of that 
right or release him from that duty. Ib. 

3. The register should allow all necessary and proper 
amendments whenever a proper cause therefor is 


shown. Ib. 
WIFE AS CREDITOR. 


The bankrupt’s wife may prove as a creditor against 
his estate in bankruptcy, for money realized by him 
out of property which she held as her separate estate 
under the statutes of Massachusetts, if the evidence 
clearly shows that the transaction was intended to be 
a loan and not a gift. In re Blandin. U. 8. Dist. Ct. 
Mass., 5 N. B. R. 39. 


BOOK NOTICE. 


On Representative Government and Personal Repre- 
sentation, based in part upon Thomas Hare’s treat- 
ise, entitled ‘“‘The Election of Representatives, 
Parliamentary and Municipal.”” By Simon Sterne. 
Philadelphia, 1871: J. B. Lippincott & Co. 

We received this work a short time previous to the 
destruction by fire of the establishment of our pub- 
lishers, and were unable to notice it at the time. It is 
a well-written treatise, of some two hundred pages, 
upon the subject of representative government, and is 
devoted to the advocacy of what is known as personal 
representation. 

As is well known, under our present system of elect- 
ing representatives, for both the national and state 
legislatures, the individual voter must cast his ballot 
for a candidate to represent the district where the 
voter resides, and for that candidate absolutely. It 
thus happens that if the person voted for does not 
receive enough votes to elect him, his supporters are 
unrepresented —their votes have been thrown away. 
Other disadvantages are claimed to follow the present 
system, the principal one, however, being the neces- 
sity for the voter to choose between two parties, while 
he does not wholly approve of the doctrines of either. 
To remedy these defects an ingenious scheme of ballot- 
ing is here set forth, of which it is impossible within 
the limits of this article to give even an outline. This 
scheme allows the voter to cast his ballot for any per- 
son he desires, no matter where such person resides, 
and to cast it contingently for any number of others. 
For example, he can cast a vote for A., with directions 
to the canvassers that if the vote is of no use to A. it 
shall be counted for B., and if of no use to B., for C., 
and so on ad infinitum, and all this without regard to 
the locality where A., B., C., etc., reside, or may be 
candidates. 

The system set forth by Mr. Sterne certainly bears 
marks of careful, thoughtful study, and, so far as we 
can see, would, if honestly carried out, result in just 
what he intends. The members of our representative 
bodies, instead of being divided into two great parties, 
would be split into a dozen or more small ones. If he 
thinks this would be an improvement on the present 
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style, we are confident that he has never watched 
closely the proceedings of a legislature composed of 
the adherents to more than two political parties. Any 
man who has had to do with such a body will tell him, 
that when you there introduce, in sufficient number 
to influence its action, individuals who hold them- 
selves responsible to neither of the great parties, you 
introduce an element of discord and corruption. But 
even this element is always ipfluenced by the knowl- 
edge that its power is transient and uncertain, and 
that one, if not both, of the parties of which it is for 
a time so independent, will shortly call it to account. 
What would be its conduct if its tenure was certain, 
and it looked only to its friends for judgment? The 
conflicts of the club and the bar-room would be trans- 
ferred to the public assembly, and conspiracy and 
corruption take the place of party faith and party 
discipline. We must say, that, with all its evils, we 
prefer the old way. 
— - >doe--—-——— 


NOTES AND QUERIES. 


Editor Law Journal: 

Sir — Section 267 of the code of procedure, as amended 
in:1870, provides that ‘‘upon the trial of a question of fact 
by the court, its decision shall be given in writing, and 
shall contain a statement of facts found, and the con- 
clusions of law separately; and, upon a trial of an 
issue of law, the decision shall be made in the same 
manner, stating the conclusions of law. Such decis- 
ion shall be filed with the clerk within twenty days 
after the court at which the trial took place. Judg- 
ment upon the decision shall be entered accordingly 
four days thereafter.’ Will some of your readers in- 
form me whether, under this provision, the decision 
on the trial of a question of fact must be filed within 
the twenty days, and whether judgment thereon must 
be delayed four days from the filing thereof? 

QUERIST. 


Editor Law Journal: 


Dear sir — When a county judge, acting as a justice 


of the supreme court at chambers, has granted an 
injunction order, has he jurisdiction to punish as for 
contempt a disobedience of such order? R—. 


ANSWERS. 


Sir— The inquiry of “‘ Lex,” in a recent number of 
the JOURNAL, may be easily answered, if a little 
thought be brought to bear upon it. 

A deed from a married man, unaccompanied by his 
wife, does not cut off the right of the wife to dower in 
the premises conveyed. 

The execution being issued against the husband alone, 
and the title to the estate passing to the purchaser by 
a deed from the sheriff making the sale, cannot convey 
a greater estate or title than the person against whom 
the execution issued had, and, being virtually the deed 
of the husband alone, cannot extinguish the wife’s 
right of dower. QUIDAM. 


Sir—In the number for July 15, 1871, of the ALBANY 
Law JOURNAL, at page 48%, ‘‘Lex’’ makes a query, 
which I answer in this way: 

“No act, deed or conveyance of the husband, or 
judgment or decree confessed by or recovered against 


him, will prejudice the wife’s right of dower.” Scott 
v. Howard, 3 Barb. 319; Denton v. Nanny, 8 id. 618. 
Yours, respectfully, 
C. A. PARKER. 











THANK rou. — Speaking of the ALBANY LAw Jour- 
NAL, the Bench and Bar for July says: ‘The fact that 
the JOURNAL has so soon recovered its vitality, and 
now appears regularly, speaks volumes for the enter- 
prise of its publishers. Concerning its editorial con- 
duct we can find nothing to criticise. It is fresh, 
interesting and lively, and is, take it all in all, our best 
legal periodical. Its weekly visits to a lawyer's office 
cannot fail to be welcome, and we heartily wish it a 
long continuance in its successful career.” 


you 
To 





THe Kvu-Kivux at Mempuis.—A_ correspondent 
living at Memphis corrects our statement that persons 
were on trial in that city charged with being Ku-Klux, 
and that the federal soldiers were guarding the court. 
He states that these Ku-Klux trials were held at 
Oxford, Miss., and not at Memphis; *‘that there has 
never been a moment since the organization of the 
court in the spring of 1864 that any violence has 
occurred in or about the court, or that the judge or 
any officer has been menaced or molested, or that any 
soldiery of any kind has been present or near to the 
court for its protection.’’ Our statement did the good 
people of Memphis wrong, and we gladly make the 
amende honorable. 


——_—_#>o —— 


LEGAL NEWS. 


The Bar Association of the city of New York hasa 
membership of 488 persons. 


The insurance registry law lately enacted in Ken- 
tucky, is said to be a precise copy of the New York 
law, defects and all. 


Ex-Judge Austin, formerly of California, a native of 
Nova Scotia, and a half-brother to United States Sena- 
tor Howe, died at Victoria on the 13th inst. 


Hamilton College has conferred the degree of LL.D. 
on Hon. Sanford E. Church, chief judge of the court 
of appeals of this state, and on Hon. John W. Dwi- 
nelle, justice of the supreme court of California. 


In the case of Mrs. Fair, under sentence of death, an 
appeal has been filed in the supreme court, and a writ 
of supersedeas issued. The appeal will be heard in 
October, and there is no likelihood of her being hanged 
before January next. 


The Tichborne case has been adjourned until Novem- 
ber. It is stated that since the adjournment some of 
the sailors who were on the Belle at the time of her 
loss have been discovered, and will be introduced as 
witnesses on the resumption of the trial. The nature 
of this forthcoming evidence is not disclosed. 


We understand, says the London Law Times, that 
the governing body of the Inner Temple intend 
to make examinations compulsory upon all their stu- 
dents before calling them to the bar, and that a sum of 
£2,000 per annum will be devoted to providing an 
efficient staff of lecturers and examiners. 


The president has made the following appointments: 
James Neville, United States attorney for Nebraska; 
John 8S. Armstrong, agent for the Indians of New 
Mexico, Albiqaim agency; Henry A. Eastman, regis- 
ter of the land-office, Prescott, Arizona; H. Latham, 
of Arizona, commissioner of centennial exhibition at 
Philadelphia. 
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THE BAR AND JUDICIAL NOMINATIONS. 


The great mistake of this century in this state was, 
undoubtedly, that action of the people, or their polit- 
ical leaders, which made our judiciary elective, and 
compelled our judges to return to the people, at com- 
paratively short intervals, for re-election. This, we 
believe, was rather the work of demagogical party 
leaders than of the people. The natural tendency of 
the body politic, in states in which the great mass of 
the people are honest and intelligent, is analogous to 
that in the natural body; insensible wounds are 
healed and the operations of the various parts accom- 
modate themselves to the existing state of affairs, so 
that health and vigor remain unimpaired, even after 
the system has received serious and dangerous shocks. 
If a dangerous innovation is made in the state, the 
people, without organized combination, but still by 
common consent, instinctively adopt such a line of 
action as shall most tend to neutralize its evil effects 
and prevent injury to the common weal. In no in- 
stance, perhaps, has this natural conservative tendency 
of the people been more clearly demonstrated than 
in the history of our judiciary since the adoption of 
the constitution of 1846. 

Recognizing the difficult and delicate character of 
the responsibility which had been thrust upon them 
unsought, and perceiving with a sure insight the result 
of reason in the individual but seeming like instinct 
in the mass, that the selection of judges should be 
delegated by the masses upon some compact body of 
men, whose training, experience and personal and 
business acauaintance with the probable candidates 
should render them peculiarly fit for the duty, the 
people tacitly placed the whole matter in the hands 
of the bar, and at primary judicial conventions sent to 
the nominating convention such lawyers as seemed to 
be acceptable to the rest of the profession. They 
never trammeled these delegates with instructions, 
but, leaving them free to follow the dictates of their 
judgment, accepted the result of their deliberations as 
the best attainable under the circumstances. 

The profession accepted this responsibility, and dis- 
charged it with the same fidelity, the same care and 
deliberation, which they exercised in the conduct of 
other business intrusted to them and the employment 
of other delegated powers. 

The result of this conservative action of the people 
was soon apparent; the selection of the judges was 
almost wholly withdrawn from the whirlpool of politi- 
cal strife, and out of the reach of those baneful influ- 
ences which have been gradually demoralizing and 
corrupting the other departments of government, and 
for a long time there was no apparent declension in the 





standard of professional excellence and personal integ- 
rity required of candidates for judicial honors; the 
bench of the state maintained in a great degree, if not 
wholly, its former respectability and influence, and 
the long line of appalling evils which the new system 
had threatened seemed happily averted. But, while 
in all organisms, the conservative or vital forces are 
always at work, repairing injuries, accommodating 
themselves and the system to new necessities and 
emergencies, and removing foreign and deleterious 
substances, which have intruded themselves, there is 
also insidiously busy the force of natural decay and 
disintegration; and in this republic the track of this 
elemental force is most conspicuous in the unhealthy 
creation of a new profession, the political. A class of 
men have grown up who devote their entire time and 
attention to political intrigue and wire-pulling; the 
manipulation of caucuses, and the general management 
of party machinery; who control and secure party 
nominations, and accept their fees as unblushingly as 
if they were honorably earned. Here men, by dint 
of thorough organization and complete understanding 
among themselves, have obtained, in our larger cities 
particularly, the entire control of party machinery, 
and the people have little to do but to record the 
edicts of their practical masters. Sometimes, indeed, 
the people revolt against this new power, and by a 
spasmodic effort destroy programmes, “smash slates,” 
and cover the intrigants with confusion and defeat; but 
these spasms usually exhaust their force in one cam- 
paign, and while the people repose on their laurels, the 
“professionals” creep back to their strong-holds and 
reign as absolutely as before. 

Throughout the entire state the offices in the legis- 
lative and executive departments are practically in 
the control of this class. But it is only in the city 
of New York that they have as yet succeeded in 
taking away from the people and their chosen agents, 
the lawyers, the selection of judicial officers, The 
results have been most grievous and appalling. The 
gravest judicial scandals have arisen; and accusations 
of judicial bribery and corruption are freely made and 
defiantly and irrepressibly published. Whether these 
accusations are true or false is nothing to our pur- 
pose. That they have become possible and exist at 
all is of itself a sufficient demonstration of the de- 
structive tendency of allowing judicial nominations to 
fall into the hands of corrupt, venal and irresponsible 
professional politicians. Already the bench in New 
York, and, as a sort of corrollary, the bar also, has lost 
more of the popular respect and confidence than it 
can regain in a generation, and this loss carries with 
it as an inevitable sequence the demoralization and 
pro tanto disintegration of the social organism. 

To arrest the extension of these evils into the 
country districts of the state, requires the united and 
zealous efforts of the bar. The example of the New 
York politicians has not been without its effect, and 
now certain Hungry Ones in various parts of the state 





are insinuating that the bar has enjoyed the monopoly 
of judicial nominations long enough. 

The profession should not surrender, without a 
zealous struggle, the rights and responsibilities with 
which the people have intrusted them, and which 
they have hitherto so beneficently exercised. They 
should guard jealously against the introduction into 
judicial conventions of professional politicians and 
office-mongers, and should claim as against them, and 
in behalf of their clients, the prescriptive right to 
control judicial nominations. 

In conclusion, we would respectfully submit certain 
considerations by which, in our judgment, the pro- 
fession should be guided in making their choice: 

1. We ought always to retain the present incumbent 
if he has in the main satisfactorily discharged his 
duties. This rule should not be departed from except 
for most grave and unquestionable cause. It certainly 
ought not to be to gratify the ambition of some 
aspiring rival. In Vermont, where the term of the 
highest judicial office is only one year, all the evils of 
short terms and elective judges are averted by the 
invariable custom of areélection as of course, and the 
retirement of a judge from the bench, except by his 
own will and accord, is extremely rare if not wholly 
unknown. 

2. When, for any reason, anew selection is necessary 
to be made, a candidate who pushes himself should be 
iealously scrutinized, and men who have been promi- 
nent party managers and office-seekers quietly ignored. 
This for many reasons; not the least prominent, this: 
Every lawyer who has busied himself with politics 
knows how impossible it is to attain that standard of 
professional learning and accuracy necessary to a judge 
while engaged in the distracting diversion or absorb- 
ing occupation of politics: and again, that the habits 
and associations of political life being once formed how 
difficult it is to break away from them, and a judge, 
surrounded by political influences and intrigants, with 
ambitious aspirations and a head full of plots and 
schemes, even if he succeed in holding the scale with 
an even beam and keeping the bandage over both eyes, 
can scarcely be expected to bestow upon the duties of 
his office that engrossing and exhaustive attention so 
essential to their proper performance, 

We have attempted no profundity in this article, nor 
novelty either, but only “to tell you that which you 
yourselves do know,” lest “lapsed in time and passion” 
the profession awake too late to find that they have 
permitted a sacred trust to be ravished from them, and 
proven recreant to their grave responsibilities, 


—  e>eoe —— 


The bill passed by the New Hampshire lower house 
for the protection of the rights of married men relieves 
the husband of liability for debts contracted by his 
wife before marriage, makes the wife liable to pay 
debts incurred previous to marriage, and sets apart all 
property which she may obtain in her own right for 
the payment of such debts. 
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SS a a a I 
PRACTICAL LOCATION OF DIVISION LINES, 
(Continued from p. 2.) 

AGREEMENT. 


Let us next inquire what kind of an agreement is 
necessary to effect a practical location. 

As we have seen, a majority of the court in Jackson 
v. Dysling thought that a parol agreement to abide by 
a certain division line will be sufficient to prevent 

either party from claiming in ejectment, though it will 
not pass the lands. But this was an agreement that 
had been recognized for forty years. 

Sellick v. Adams, 15 Johns. 197, was an action of 
trespass for cutting timber. There had been a general 
submission by bond, seven years before, of all con- 
troversies and demands, and under this the arbitrators 
had fixed a boundary line. This, the court said, would 
have enabled the defendant to maintain ejectment, 
and justified the trespass. 

Shepard v. Ryers, 15 Johns. 497, was assumpsit to 
recover damages for breach of an agreement under 
seal, by which the plaintiff and defendant appointed 
certain persons to partition certain lands between the 
parties. The defendant had refused to abide by the 
award. It was held, that the plaintiff was not entitled 
to recover any part of the consideration in a deed of 
the premises which he had executed, his grantee never 
having been evicted, and his liability being merely 
contingent; and they further remark, “the partition 
made by the persons appointed for that purpose might 
be considered in the nature of an award of arbitrators, 
which, though it might not have the operation of con- 
veying the land, might estop the defendant.” 

In Jackson v. Gager, 5 Cow. 383, an action of eject- 
ment, the question was of location. This depended on 
a submission of the boundaries to arbitration by R. H.,, 
deceased, as attorney. It was undertaken to prove 
the execution of the power of attorney, and the court 
also admitted proof of a parol submission under it, 
and of a parol award. On review, the court held the 
power not properly proved, and granted a new trial 
for that reason. Then the court remarked, “ without, 
however, intending to express a definitive opinion 
upon the subject, that the submission and award, 
though relating to real estate and by parol, were valid, 
and not within the provisions of the statute of frauds,” 
and continued so to remark for a page and a half, 
citing Jackson v. Dysling 

In Robertson v. Mc Niel, 12 Wend. 578, tried in 1831, 
there was a submission in writing, not under seal, in 
1830, to arbitrators concerning a division line, and a 
written award. This was heid conclusive on the 
ground of estoppel. The cases relied on were those 
above cited. This seems to be the first decision neces- 
sarily involving the question. 

Davis v. Townsend, 10 Barb. 333, tried in 1850, was 
an action of trespass, involving a division line and fence 
between two farms, which had stood for thirty years. 








The plaintiff showed title to the locus in quo, but the 
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defendant showed an oral agreement on the part of 
the plaintiff, that the fence might be straightened, in 
pursuance of which defendant, about six years before, 
moved the fence eighteen inches over upon the plain- 
tiff’s inclosure. For that act this action was brought. 
It was proved that the plaintiff objected pending the 
removal, and no consideration was paid. Verdict for 
defendant. On review, the court say: “It has been 
repeatedly held, that a parol agreement to ascertain 
and establish a boundary line between the owners of 
adjoining lands, which is in dispute and in some degree 
unknown and undefined, either directly by the parties 
themselves, or through the submission to an award of 
others, is not an agreement which extends to the title, 
and, therefore, not within the provisions of the statute 
of frauds,” “But where the line is already well 
known and established; where it has been recognized 
and acquiesced in by the adjoining owners; and more 
especially where it is indicated and marked out by 
fences or other permanent monuments to which they 
have claimed and occupied for a sufficient length of 
time to bar an entry, a parol agreement to change it 
differs entirely in its effect from that to which I have 
before referred, and does extend to the title.” Anew 
trial was granted, 

Vosburgh v. Teator, 32 N. Y. 561, was an action of 
trespass involving a disputed division line. The plain- 
tiff produced evidence that he and his predecessors 
had possessed the locus in quo more than twenty years, 
but the paper title was not given. The defendant 


gave evidence tending to show that the true line was 
elsewhere, and that the plaintiff’s occupation was by 


special permission. It was also shown that the line 
was in dispute in 1846, and that then, as defendant 
claimed, an agreement was orally made that a sur- 
veyor should run and fix the line, and that the parties 
should abide by it, and put the fence on it. The 
plaintiff claimed that it was only one end of the line 
that was in dispute. The surveyor did run and fix 
the line, but it was a disputed question of fact whether 
he ran the whole line or not. The new line took 
some land in one place from the defendant, which the 
plaintiff availed himself of. In another place the line 
so run would deprive the plaintiff of land, and this he 
objected to, and when the defendant commenced, three 
years after, to move his fence to the new line, plaintiff 
brought this action. There was a verdict for plaintiff. 
The court held that it is the policy of the law to per- 
mit parties to settle and adjust doubtful, uncertain and 
disputed facts between themselves, and, when so set- 
tled upon a good consideration, not to permit them 
afterward to be brought into dispute. That a dis- 
puted, indefinite or uncertain boundary line between 
adjoining proprietors may be fixed by parol or arbitra- 
ment. But an agreement by parol to establish a new 
line, where the boundary is not indefinite or uncer- 
tain, is void. That the force of such agreement is by 
way of estoppel. Verdict sustained. 

It had been previously held in Zerry v. Chandler, 





16 N. Y. 354, that such an agreement, where there 
was no uncertainty in the grants, and no adverse 
possession, was void, and this was approved in Vos- 
burgh v. Teator. In the former case, A. and his 
grantors having possessed land on both sides of a 
ditch for more than twenty years, under claim of 
title by deed, A. by parol agreed with B., who claimed 
some of the land so possessed on one side, that the 
ditch should constitute the division line, and B. en- 
tered and kept possession accordingly for five years. 
Heid, not to affect the title, and that A. could recover 
possession. 

The substance of these authorities seems to be 
this: 

A parol agreement between adjacent owners of land 
to fix a disputed division is valid and binding by way 
of estoppel in those cases where the grant is so indefinite, 
uncertain, or ambiguous that the true line is not ascer- 
tainable therefrom, but in no other. 


ESTOPPEL, 


We now come to consider the remaining branch 
of this doctrine, namely, the estoppel of the owner 
who has, with knowledge of his rights, suffered an- 
other to build on his land, 

This doctrine seems to have arisen in Hast India 
Co. v. Vincent, 2 Atk. 82, A. D. 1740. Here Lord 
Chancellor Hardwicke, who generally got things 
about right, said, “there are several instances where 
a man has suffered another to go on with building on 
his ground, and not set up a right till afterward, 
when he was all the time cognizant of his right, and 
the person building had no notice of the other’s right, 
in which the court would oblige the owner of the 
ground to permit the person building to enjoy it 
quietly and without. disturbance.” But this was 
obiter, for he continues: ‘ But these cases have never 
been extended so far as where the parties have 
treated upon an agreement for building, and the 
owner has not come to an absolute agreement.” The 
case under consideration. 

In Niven v. Belknap, 2 Johns. 573, it appeared that 
N. applied to B. to buy a farm in B.’s possession, and 
was informed by him that C., who held mortgages 
executed by B. on the farm to nearly its value, had 
the disposal of it, and B. went with N. to C., and an 
agreement was made between N. and C., in presence 
and to the knowledge of B., for the absolute pur- 
chase of the farm, and C. therefore deeded it to N., 
who took possession as owner and made valuable im- 
provements; ten years afterward B. conveyed the 
farm to his son, a neighbor of N.; N. filed a bill in 
chancery quia teniet against B. and his son, praying 
that they might be perpetually enjoined from assert- 
ing their title. The chancellor dismissed the bill, but 
the court of errors reversed his decision, and ordered 
a perpetual injunction. 

In Wendell v. Van Rensselaer, 1 Johns. Ch. 343, 
where a person having a conveyance of land keeps it 
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secret for several years, and knowingly suffers third 
persons afterward to purchase parts of the same 
premises from the grantor, who remained in posses- 
sion and was the reputed owner, and to expend money 
on the land without giving any notice of his claim, 
he will not be permitted afterward to assert his legal 
title against such innocent and bona fide purchasers. 
In this case the fraudulent silence continued fourteen 
years. 

In Higinbotham v. Burnet, 5 Johns, Ch. 184, A. D. 
1821, E., a soldier entitled to a bounty lot, before the 
patent issued bound himself to deed it to S.; S. 
assigned the lot, bond, etc., to V., who sold them by 
indorsement, and all his right, etc., to C., to whom 
he delivered the original bond, patent, ete. Held, 
that although for want of words of inheritance the 
assignment in law transferred only an estate for life, 
yet, as the intention was to convey a fee, a trust estate 
in fee was created, and this court would decree a 
legal conveyance in fee. Also, that V., having silently 
stood by for thirteen years after the death of C., and 
seen his heirs claiming to be owners in fee, and deal- 
ing with the land as owners, and making valuable 
improvements, was estopped, and all under him were 
estopped, from asserting his legal title. 

In Tuwn v. Needham, 3 Paige, 545, G. and W., two 
brothers, were tenants in common of real estate; G. 
agreed to relinquish his interest in exchange for a 
quantity of medicines and the good will of his broth- 
er’s business of physician; W. took possession and 
made improvements, and sold to T., who made valua- 
ble improvements. Held, that this was sufficient in 
equity to take the case out of the statute of frauds, 
and that T. was entitled to a conveyance of G.’s 
interest, and to a perpetual injunction against a suit 
which G. seventeen years after his transfer to W. had 
instituted to recover the premises. 

Laverty v. Moore, 32 Barb. 347. In 1835 L. and G. 
entered into a written agreement by which L. under- 
took to fill in with earth certain lands, under water, 
owned by G., and in compensation G. covenanted to 
convey to him one-third of the lands in fee. L. went 
on with the work, having previously made a survey 
in which he was assisted by T., who owned the 
adjoining lands on the south. On such survey T. 
placed stakes and made a monument to indicate the 
boundary line between him and L., and L. filled in 
the lots to correspond with the stakes and monument. 
T. was repeatedly on the ground, but made no objec- 
tion. Held, that the line between the two adjoining 
owners being thus established and located by the acts 
and acquiescence of the parties themselves, and L. 
having expended money and labor in making valua- 
ble and permanent improvements on the lots, in the 
faith and confidence that the line so marked out was 
the true line, it must be regarded as such, and that 
persons claiming title under T. were estopped from 
controverting the line as thus established and located. 
The defense of the statute of limitations was not set 











up, but the case turned solely on the ground of 
estoppel. 

In Corkhill v. Landers, 44 Barb. 218, it was held, 
that where a boundary line is fixed and settled by 
parol agreement between A. and B., adjoining owners, 
and B. afterward, with the knowledge of A., makes 
valuable and expensive improvements, without objec. 
tion on the part of A., the latter is estopped from 
denying that the line thus fixed was not the true 
boundary line. “He who is silent when conscience 
requires him to speak, shall be debarred from speak- 
ing when conscience requires him to be silent.” 

Laverty v. Moore was affirmed in the court of 
appeals in 1865 (33 N. Y. 658), and must be regarded 
as settling this principle. 

We therefore derive this rule: 

If the boundaries in a grant are definite, certain and 
unambiguous, and adverse possession has not accrued; 
yet, if the division line between the lands granted and the 
lands of one adjoining has been differently fixed and 
located by agreement of the respective owners, and the 
real owner silently suffers the other to make improve- 
ments upon the land thus embraced, on the faith of such 
location ; or if, without such agreement, but innocently, 
that other makes such improvements upon the land of 
the real owner, and the latter, with knowledge thereof, is 
thus silent, the latter, and all under him, shall be estop- 
ped from denying that the line thus fixed is the true line, 
and from asserting ownership to the land thus acquired, 


AMERICAN REPORTS AND REPORTERS. 
No. V. 
VIRGINIA. 

George Wythe was the first reporter in this State, 
and published in 1795 a folio volume containing cases 
from 1790 to 1795. 

In 1798, Bushrod Washington published two vol- 
umes of reports of cases decided in the court of ap- 
peals, from 1790 to 1796 inclusive. Daniel Call pub- 
lished, in 1801-1803, three volumes of decisions of 
the same court from 1797 to 1803. These were fol- 
lowed, in 1833, by three more volumes, containing 
scattering cases from 1799 to 1803, the regular series 
from 1804 to 1806, and then again scattering cases to 
1818. Six decisions of the United States circuit 
court for Virginia are also contained in the sixth vol- 
ume. William H. Hening and William Mumford 
published in 1809-1811, four volumes of the decisions 
of the court of appeals between October, 1806, and 
October, 1809, and William Mumford continued the 
series in six volumes, from 1810 to 1820. 

Up to this time the reports had been issued as 4 
private enterprise, without legislative authority or 
sanction; but in 1820 provision was made for the ap- 
pointment, by the court of appeals, of a reporter, who 
was to report such decisions as any one judge might 
designate, and who was to receive a compensation ol 
eighty-three and a third cents for every hundred 
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pages contained in each copy. By an amendment in 
1829, the reporter was directed to secure the copy- 
right to the commonwealth, and was forbidden to 
publish more than seven hundred copies. 

Under the act of 1820, Francis W. Gilmer was first 
appointed, and reported the cases from April, 1820, to 
June, 1821, in one volume. He was succeeded by 
Peyton Randolph, who reported the decisions from 
November, 1821, to December, 1828, in six volumes. 
The fifth and sixth volumes contain also the decisions 
of the general court, which had hitherto been pub- 
lished separately. Mr. Randolph was succeeded by 
Benjamin Watkins Leigh, who reported the decisions 
of the court of appeals and general court, from 1829 
to 1841, in twelve volumes. 

We will here digress from the regular series to 
notice the scattering reports that had been heretofore 
issued. In 1815, a volume of cases decided in the 
general court, commencing in the year 1789 and end- 
ing in 1814, was published by Judges Brockenborough 
and Holmes. A second volume, containing the cases 
in the same court, from 1815 to 1826, was published 
in the latter year by Judge Brockenborough. These 
two volumes are cited as Virginia Cases. Since 1828, 
the decisions of the general court have been published 
with those of the court of appeals. 

To return to the regular series: Mr. Leigh was suc- 
ceeded by Conway Robinson, who reported in two 
volumes the decisions between the April term, 1842, 
and the April term, 1844. The first volume contains 
an interesting sketch of the judicial system of Virginia. 
Mr. Robinson resigned in 1844, and Peachy R. Grattan 
was appointed. His first volume began with the April 
term, 1844, and his last, so far issued, vol. 19, ends 
with the July term, 1870. 

In 1848, the calendar of the supreme court of appeals 
had accumulated to such an extent that the average 
pendency of an appeal was seven years. To remedy 
the evil thus occasioned, a special court of appeals 
was appointed, similar in nature and power to the 
commission of appeals of this state. The decisions of 
this court were reported in two volumes, by John M. 
Patton and Roscoe B. Heath. 


WEST VIRGINIA. 


West Virginia became a separate state in 1863. <A 
supreme court of appeals was organized, and John 


Marshall Hagan was appointed reporter. He has 
issued two volumes, commencing with the August 
term, 1863, and ending with the January term, 1868. 


NORTH CAROLINA. 
Francis Xavier Martin published the first volume of 
reports in this state. These cases are entitled Notes of 
a few Decisions in the Superior Courts of the State of 
North Carolina and in the Circuit Courts of the United 
States for North Carolina District, and are cited as 
Martin’s Reports. The cases in the superior courts, 
from 1789 to 1806, were reported by John Haywood 
in two volumes. 





In 1802 John Louis Taylor published one volume of 
the cases from 1799 to 1802, and in 1818 he published 
a second volume, containing decisions between the 
July term, 1816, and the January term, 1818. In 1805 
Duncan Cameron and William Norwood reported in 
one volume the decisions of the court of conference, 
between 1800 and 1804, cited as Conference Reports. 
In 1805 the name of this court was changed to “the 
supreme court of North Carolina.” Between 1804 and 
1819 Archibald D. Murphy published the decisions in 
three volumes. 

The Carolina Law Repository was begun in 1813 
and published semi-annually to September, 1816. It 
contained, besides miscellaneous articles, reports ot 
decisions in the supreme court from the July term, 
1811, to July term, 1816, inclusive. The work is bound 
in two volumes and cited as the Carolina Law 
Repository. From the June term, 1820, to the June 
term, 1826, the decisions of the supreme court were 
reported by Francis L. Hawks, in four volumes. 

Thomas P. Devereux continued the reports from 
1826 to 1834, in four volumes, and the same gentle- 
man, in connection with William H. Battle, continued 
the cases to the June term, 1839, in four volumes. The 
equity cases between 1828 and 1834 were reported in 
two volumes by Mr. Devereux, and between that year 
and 1840 by Devereux and Battle, in two volumes. 

James Iredell reported the law cases between the 
June term, 1840, and the August term, 1852, in thirteen 
volumes, and the equity cases between the same 
periods, in eight volumes. He was succeeded by 
Perrin Busbee, who reported in one volume the cases 
between the December term, 1852, and the August term, 
1853. This velume is called North Carolina Reports 
as are all reports subsequently issued. He also reported 
one volume of equity cases for the same period. 
Hamilton C. Jones followed, and published eight 
volumes containing the decisions at law between 1853 
and 1862, and the equity decisions up to 1860. The 
next year Patrick Winslow issued one thin volume of 
law cases and one of equity cases, ending with 1864, 
During the year 1865 the court was not in session, 
owing to the war. In 18668, F. Phillips was appointed 
reporter, and has issued to date three volumes in law 
and two in equity. These volumes of law cases are 
numbered in a regular series counting from the first 
report published in the state, and the last is numbered 


64, 
SOUTH CAROLINA. 


The earliest reports in this state are the two vol- 
umes of Elisha Hall Bay, one of the judges of South 
Carolina, published in 1809, 1811. The first volume 
contains cases in the superior courts of law from 1783 
to 1795 inclusive. The second contains the decisions 
of the constitutional court on appeal between 1796 
and 1804, The next in point of time were the four 
volumes of Chancellor Dessaussure, containing the 
decisions of the court of chancery from the revolution 
to December, 1813. The decisions of the constitu- 
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tional court between 1812 and 1817 were published 
in four volumes, usually cited as South Carolina 
Reports. In 1820 and 1821 Henry L. Nott and Daniel 
J. McCord published the decisions of the same court 
between 1817 and 1820, and between 1821 and 1823 
the decisions were reported by Mr. McCord in two 
volumes. In 1824 William Harper, afterward chan- 
cellor, reported the decision of the constitutional court 
in 1823, 1824, in two volumes, and the chancery 
decisions in one volume; after that time the cases at 
law were continued in the third and fourth volumes 
of McCord’s reports, containing cases in the court of 
appeals to the April term, 1828; and in the two vol- 
umes of H. Bailey, containing the cases from the May 
term, 1828, to January, 1832 inclusive, and in the 
three volumes of W. R. Hill, containing case from 1832 
to 1837. Mr. Riley also issued a volume of decisions 
of 1836 and 1837. 

The chancery cases during these several periods were 
reported by the same reporters, as follows: from Jan- 
uary, 1825, to May, 1827, by Daniel J. McCord, in 
two volumes; from 1830 to 1831, by H. Bailey, in 
one volume; from 1831 to 1832, by J. S. G. Richard- 
son, in one volume; from 1833 to 1837 by Mr. Hill, 
in two volumes; and from 1836 to 1837, by Mr. 
Riley in one volume. 

From 1837 to 1838 the cases in law were reported 
by C. W. Dudley, reporter, in one volume, and the 
cases in equity in one volume; from 1838 to 1839, 
the law and equity cases were reported by William 
Rice, each in one volume; from 1839 to 1840, the 
cases were reported by L. Cheves Jr., in one volume 
law, and one volume equity. McMullen reported 
both the law and equity cases from 1840 to 1842, 
adding two volumes to the former, and one to the 
latter series. R. H. Spears was reporter from 1842 
to 1844, and published two volumes of law, and one 
of equity decisions. J. 8. G. Richardson succeeded, 
and published three volumes of law, and two of equity 
cases, decided between 1844 and 1847. He was suc- 
ceeded by James Strobhart, who published five vol- 
umes of law cases, decided between the November 
term, 1846, and the May term, 1850, and four volumes 
of chancery decisions between the same dates. Mr. 
Strobhart was in time succeeded by Mr. Richardson, 
who has reported the law decisions down to 1868, in 
twelve volumes, and the chancery decisions in eleven 


volumes. 
GEORGIA. 


Thomas U. P. Charlton, judge of the superior court, 
was the first reporter in this state, and published in 
1824 the decisions of that court prior to 1810. In 1837 
George M. Dudley published the decisions of the 
same court from the July term, 1831, to July, 1833, 
inclusive. 

In 1838 Robert M. Charlton published in one 
volume the decisions made in the superior court of 
the eastern district of Georgia, and in the middle cir- 
cuit, from the January term, 1811, to the July term, 





1837. The decisions of the superior court in 1842, 
1843 were reported by the judges in one volume. 

Up to this time there had been no provision made 
by law for the publication of the decisions of the 
court, but in 1845 the judges were authorized to ap- 
point a reporter for the term of six years, at a salary 
of $1,000 a year. James M. Kelly was appointed 
under this provision, and published the decisions of 
1846 and 1847 in three volumes, and, with the assist- 
ance of Thomas R. R. Cobb, the decisions of 1848. 
Mr. Kelly having resigned, Mr. Cobb was appointed, 
and continued the series to 1856 in sixteen volumes, 
B. Y. Martin was next appointed, and reported the 
decisions from 1857 to 1860 in ten volumes. G. N, 
Lester succeeded, and reported the cases from 1860 to 
1863 in three volumes. From 1864 to 1866 L. E. 
Bleckly was reporter, and issued two volumes. In 
1866 N. J. Hammond, present reporter, was ap- 
pointed, and has reported, thus far, five volumes, 
These reports, beginning with the first volume of Mr. 
Kelly, are entitled “Georgia Reports,” the last of Mr. 
Hammond being volume forty. 


ALABAMA, 


The legislature of this state, in 1828, authorized the 
supreme court to appoist a reporter, with a salary of 
$500 a year, and the profits arising from the sale of 
his reports, provided he should furnish the state with 
seventy-five copies free of charge. Henry Minor was 
appointed in 1829, and published a volume containing 
the decisions of the court from 1820 to 1826. He was 
succeeded by George N. Stewart, who reported the 
decisions from 1827 to 1831 in three volumes. Mr. 
Stewart was succeeded in 1834 by Benjamin F. Porter, 
who published, from the manuscript of his predecessor, 
five volumes of cases decided between the January 
term, 1831, and the January term, 1834, cited as 
Stewart and Porter's Reports. From 1834 the reports 
were continued by Mr. Porter to 1839, in nine volumes. 

From 1840 to 1847 the reports were prepared and 
reported by the judges in eleven volumes. These 
volumes were styled Alabama Reports, new series, 
which has been since followed. Volumes 12 to 15, 
containing the cases from 1847 to 1849, were reported 
by J. J. Osmond; volumes 10 to 18, by N. W. Cockis; 
volumes 19 to 21, by J. W. Shephard, being the de- 
cisions of 1851, 1852; volumes 22 to 24, containing the 
decisions of 1853, 1854, by the judges; volumes 25 to 41, 
by J. W. Shephard, bring the cases down to 1868; 
volume 42, by John L. C. Denver; and volume 43, 
the last issued, by Thomas G. Jones. 

In 1864 John W. Shephard issued a volume of 
select cases, decided in 1861-1863 by the supreme 
court. This volume is cited as Alabama Select Cases. 


—-- +e 


Judge William Leigh, one of the most eminent jurists 
of Virginia during the last forty years, died in the 
county of Mecklenburg, in that State, on the 19th ult., 
at the age of eighty-eight. 
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CURRENT TOPICS. 


Every Saturday has been uttering some very silly 
stuff about the action of Judge Pratt in granting a 
stay of proceedings in the case of Foster. “The 
murder,” it says, “‘ was committed in one county, and 
the judge lives in another; it may seriously be 
doubted if he had, under the circumstances, any legal 
right to interfere with the matter. The facts in con- 
troversy have been tried and decided by a jury; 
can any appellate court review the decision thus 
found on a proven state of facts?” It may “seri- 
ously be doubted” whether Hvery Saturday knows 
precisely what it is talking about. It evidently 
thinks that Judge Pratt is a county judge, and that 
his jurisdiction is pent up within the county lines; and, 
also, that an appellate court cannot review a decision 
in a criminal case “found on a proven state of facts.” 
A novel theory certainly. 


The Westminster Review, in an article on “The 
American Republic; its Strength and Weakness,” 
pays the United States judiciary the following merited 
compliment: “That this judiciary, and especially the 
supreme court of the United States, has been equally 
illustrious for its talents as for its virtue and 
patriotism, and that it has rendered the most effective 
service to the cause of well-regulated liberty, by 
establishing a system of national jurisprudence 
founded upon common sense, compacted by sound 
and comprehensive reasoning, adorned by clearness 
and eloquence of statement, and commending itself 
to the conscience by its dispassionate impartiality, 
cannot be denied by any disinterested critic.” 


The movement begun in England something over a 
year ago to establish a legal university has been 
steadily progressing. Sir R. Palmer, president of the 
association, moved in the house of commons on the 
llth of July an address praying the queen to grant 
a royal charter to the university. The plan proposed 
is to combine the inns of court into a university, 
which alone shall have the supervision of the educa- 
tion of both branches of the profession, prescribe the 
proper tests of professional or other knowledge, and 
regulate the admission to practice. In short, the 
project is to utilize and energize those, at present, 
useless and inert institutions—the inns of court. 
Time was when these inns were in fact what they 
purpart to be, institutions for legal education. But 
for the last quarter of a century their influence over 
the training of the English lawyer has been but very 
slight. This attempt to establish a legal university 
has had the effect to arouse them somewhat, and in 
the face of it, they promise better things for the 
future; but it is more than probable that, if these 
promises were accepted and the entire regulation of 
the new system confided to them, they would drop 
into their old ways as soon as the present strong feel- 
ing for improvement subsided. 





A novel question arose and was decided in the case 
of Wilkinson v. Verity, which will be found in another 
column. It was held, that a fresh and substantive 
cause of action in detinue, as upon a bailment deter- 
mined, accrued to the owner of the bailed goods upon 
demand, and refusal to deliver them up, notwith- 
standing the previous unknown conversion thereof by 
the bailee to his own use more than six years before 
the action—in other words, that the statute begins to 
run from the demand and not from the conversion, 


The radical defect in the system of legal education 
in this country, granting that we have any system, is 
its tendency to make mere “case lawyers.” Abstract 
propositions and general principles are most studi- 
ously avoided, and the “corpus juris” is divided up 
into a prodigious mass of insulated decisions. Take 
down almost any volume of reports, and you will 
notice that the judges are by no means free from this 
slavery to decided cases. Principles are ignored, so 
much so, in fact, that a large proportion of the 
opinions present the appearance of, and are little bet- 
ter than, the pages of a digest. A great deal of 
vague nonsense is, doubtless, talked about legal prin- 
ciples and scientific jurisprudence; but the words, 
nevertheless, import something better and higher than 
“case law.” It is stated of one eminent advocate 
that he never cited a case except to maintain a para- 
dox, and we sometimes meet with a decision in 
which the legal questions are elaborately argued upon 
principle, without the aid of precedents. Cases have 
their uses» but it is a great misfortune for a lawyer 
never to get beyond ita lex scripta est. 


Some philanthropic individual ought to send the 
attorney-general of the United States a copy of “ Pot- 


ter’s Dwarris on Statutes.” Chapter one hundred and 
twenty-one of the acts of congress for 1871 contains, 
among other appropriations for the service of the 
post-office department, the following: “ For manufac- 
ture of postage-stamped envelopes and newspaper 
wrappers four hundred and fourteen thousand two 
hundred dollars; provided, that no envelope as fur- 
nished by the government shall contain any litho- 
graphing or engraving, and no printing except a 
printed request to return the letter to the writer.” 
The sapient attorney-general aforesaid has been called 
upon to construe this provision, and he has announced 
his conclusion in the following terms: “ The statute is 
universal in its prohibition of all printing except the 
‘return request.’ Printing is the forming of charac- 
ters or marks on paper or similar material by impres- 
sion. I am unable to distinguish, in construing this 
act, between the impression of one sort of mark and 
the impression of another sort of mark, and while it 
is possible that such marks as those in the specimen 
which you have sent me were not within the special 
contemplation of congress, yet I am of the opinion 
that the universality of the language forbids that any 
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letters, devices, marks or characters should be printed 
upon the envelopes except the ‘return request.’” 
That is to say, the appropriation for printing “‘ postage- 
stamped envelopes” forbids the printing of postage 
stamps thereon. No doubt the provision was the 
work of a bungler, but if there is any truth in the 
canons of construction, the interpretation given to it 
was the work of a worse bungler. 


——_++—_—_—_- 
GENERAL TERM ABSTRACT 
FIRST DEPARTMENT. 


SUPREME CouRT—JUNE TERM, 1871. 
(Continued from last week.) 
COMMON CARRIERS. 

Ferry boats common carriers.—Appeal from judg- 
ment in favor of plaintiff. It appeared on trial that 
the plaintiff drove his horse and buggy on board 
defendants’ ferry boat at Astoria. It was about ten 
o’clock—the last trip of the boat. Plaintiff and wife 
were inthe buggy. They sat in the wagon until the 
time came for the boat to leave. Three bells were 
rung on shore, the signal that the time was up. The 
pilot then blew his whistie; the plaintiff’s horse 
became uneasy; plaintiff struck him with his whip. 
The pilot said to him: “‘Neighbor, you had better get 
out and hold that horse by the head.” Plaintiff re- 


‘marked: “Never mind, I will take care of the horse 
myself.” The pilot blew the second whistle, and the 
plaintiff at the instant struck the horse again, and the 


horse sprang forward, ran to the forward end of the 
boat, and precipitated the horse, wagon, plaintiff and 
his wife into the water. The plaintiff and his wife 
were rescued, but the horse, wagon and harness were 
lest. The practice was to blow three whistles before 
leaving on the last trip. The chain was up at the out- 
ward or forward end of the boat. 

Held, That there is no reason to disturb the finding 
of the jury as to the negligence of plaintiff and de- 
fendants. So far as relates to the property of the 
plaintiff, the defendants assumed the liabilities of car- 
riers bound to protect the property while in their pos- 
session from loss or damage. This has been repeatedly 
held as to stage coaches, 19 Wend. 236, 250. In Brock- 
way v. Lascala et al., 1 Edmunds 135, it was said: 
“Ferry boats occupy both positions: as to goods they 
are liable to the obligations of a common carrier; as to 
passengers, the obligation to the passenger carried.” 
This rule is the correct one, and applicable to the case. 
The recovery here was mainly as to the plaintiff's 
property. There was no request to instruct the jury 
differently as to the passenger and no available excep- 
tion is made on this point. Judgment affirmed. 
Wyckoff v. The Queens County Ferry Company. Opin- 
ion by Ingraham, P. J. 


CONTRACTS. 


1. This action was brought to recover for “goods, 
wares, and merchandise, carriages, wagons, sleighs and 
cutters,”’ and for labor and services rendered and mate- 
rials furnished in making repairs on such vehicles, and 
disbursements paid thereon, and a carriage sold on 
commission, all reasonably worth $5,154.15. The com- 
plaint further alleges that there is now due and owing 
$2,255.65 with interest. The answer contains a general 
denial. 





The principal matter in controversy upon the trial 
related to the sale by the plaintiff of a landau belong- 
ing to the defendant. This landau had been sold by 
the plaintiff to the defendant for $2,000, and was sold 
by the plaintiff on the defendant’s account upon com- 
mission for $898.50 net. There was a conflict of evi- 
dence as to whether the defendant had authorized the 
sale of the landau at $800. The defendant offered to 
show that the landau was disposed of by the plaintiff 
without authority, and against the defendant’s orders, 
for a price far below its value, and to show what its 
real value was. This endeavor was objected to, on the 
ground that no such defense was set up by the answer, 
and was excluded, and the defendant’s counsel ex- 
cepted. The court, in charging the jury, withdrew 
from their consideration the matter of the landau, and 
to this the defendant excepted. 

Judgment for plaintiff. On appeal, held, though the 
judge charged the jury that the items relating to the 
landau were withdrawn from their consideration, 
except as to the price agreed to be paid, and for repairs, 
the jury allowed for it on the alleged sale by the 
plaintiff on the defendant’s account. This was an 
error. The effect of it may have been to conclude the 
defendant as to any claim which he may have against 
the plaintiff for selling it contrary to orders limiting 
the price. Judgment reversed. Wood v. Belden. 
Opinion by Ingraham, P. J. 

2. Interest should only be charged on an account 
when rendered, and not on the various items from 
date. Ib. 

Also, see Damages, Specific Performance and Recoup- 
ment, 


DAMAGES, 


This action was brought by plaintiffs, who had acted 
as stock brokers for defendant, to recover a balance 
due from him on certain stock transactions. The 
referee found that a balance was due to the defendant 
by way of damages for sales of certain Illinois Central 
and Fort Wayne railroad shares, made by plaintiffs on 
account of defendant, without or in contravention of 
orders. In the Illinois Central transaction it appeared 
that the defendant had fixed the day of sale, and 
ordered the sale made at 137 1-2 percent, while the 
plaintiffs had sold at 1361-4. The referee allowed to 
defendant, as damages on such sale, the difference 
between the price sold and the highest price of the 
stock up tothe day of trial. In the Fort Wayne 
transaction it appeared that on Saturday, April 9, 1864, 
plaintiffs purchased 200 shares, sending defendant 
immediate notice of the purchase. He received it on 
Monday morning, and telegraphed “‘ Fort Wayne dead; 
sell Saturday’s purchase at profit as soon as possible.” 
Before the receipt of the telegram, they had sold out 
at a loss, on account of apprehension of a fall. Both 
buying and selling were admitted to be without special 
instructions, but were alleged to be in pursuance of a 
general authority. On April 26, 1864, plaintiffs ren- 
dered their account, and defendant did not find fault 
with these sales until the bringing of this action, two 
and one-half years after. Referee decided that these 
sales were made without authority, and allowed dam- 
ages to defendant therefor. 

From judgment in favor of defendant, on appeal, 
held, the transaction in Illinois Central stock must be 
governed by the letter and telegram of the parties 
fixing the price of selling at 1371-2. The defendant is 
entitled to the difference between that sum and the 
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price at which it was sold. The transaction in Fort 
Wayne stock was adopted by the defendant after full 
notice of the terms of purchase and sale. He made 
no objection to either. If he intended to disavow the 
plaintiff ’s acts, he should have notified him on receiv- 
ing information of the sale, and not by an apparent 
acquiescence have led the plaintiff to suppose that he 
approved of what he had done. In neither transaction 
was the defendant entitled to recover the value of stock 
so sold at any time before trial. Judgment reversed 
and new trial ordered. Mott et al. v. Renshaw. Opin- 
ion by Ingraham, P. J. 
FERRIES. See Common Carriers. 
INTEREST. See Contracts. 


LEASES. See Specific Performance. 


“marGiIns.”’ See Damages and Recoupmen . 


PRACTICE. See Removal of Causes. 


MORTGAGES. 


The right to mortgage burial plots. — The defendant, 
being the owner of a lot in Greenwood cemetery, con- 
veyed the same to the plaintiff by an absolute convey- 
ance. The plaintiff executed at the same time to the 
defendant an instrument in writing, reciting the con- 
veyance and agreeing to reconvey the same to the 
defendant on repayment to him of the consideration 
money, with interest, in one year. He also gave the 
defendant the privilege of interring in the plot during 
the year. The money not having been paid, the plain- 
tiff treated it as a mortgage, and commenced this action 
for the foreclosure of it. The defendant demurred to 
the complaint, upon the ground that the same did not 
state facts sufficient to constitute a cause of action. 
Judgment was given in favor of the demurrer. On 
appeal, held, that the only question is, whether the 
defeasance executed by the plaintiff at the same time 
with the conveyance, in which he agreed to reconvey 
the property on receiving a certain amount, vitiates the 
conveyance. The owner had a right to grant the lot 
absolutely. The plaintiff, under these two instru- 
ments, might have sustained an action for a strict 
foreclosure, and thereby obtained a perfect title. Such 
a decree or judgment would not have required any 
execution, to enforce it, and would not have come 
within the prohibition of the statute. The statute 
(Session Laws, 1838, p. 297) provides that the plots when 
conveyed to individuals shall not be liable to be sold on 
execution or to be applied to the payment of debts by 
assignment under any insolvent law. This was intended 
to prevent the sale of the property for the payment 
of the debts of the owner against his will, by 
process of law or by a general assignment under 
an insolvent act. The foreclosure of a mortgage does 
not require any execution or assignment to carry 
it into effect. The judgment itself directs the 
officer to sell, and the sale is made under the judg- 
ment and not by virtue of anexecution. Although the 
plaintiff claims a sale of the premises in his complaint, 
still he states facts sufficient to show that he is entitled 
to a strict foreclosure without a sale, and so far as this 
action is attacked by the demurrer, the objection of the 
statutory provision would not deprive him of this 
remedy. The statute was not intended to apply to 
any voluntary act of the owner by which his title to 
the lot was to be affected. He has taken the price for 
it and given his consent to a transfer; he cannot now 
retain the money, and at the same time object that the 





instrument given to secure the same is void. No such 
result can follow the acceptance and retention of the 
money, except in cases in which, by statute, the 
security is declared to be void. There is no difference, 
so far as a question of morals is concerned, between a 
sale by absolute conveyance and a sale by a conditional 
conveyance. However objectionable it may seem to 
allow such transfers of plots intended for burial pur- 
poses, an absolute prohibition against such conveyances 
by the legislature, as is contained in act of 1847, chap. 
133, is necessary before the courts can declare them to 
be void. Judgment reversed. Lantz v. Buckingham. 
Opinion by Ingraham, P. J. 


NEW YORK City. See Taxes and Assessments. 
RECOUPMENT. 

This action is brought by the plaintiffs, as assignees 
of J. B. Hughes, to recover certain margins reserved 
by the defendant upon two contracts made by him 
with Hughes for the purchase of kerseys, and also to 
recover whatever balance might be due on a third con- 
tract, known as the Murphy contract, the cause of 
action as to which was discontinued upon the trial. 
In relation to this contract, the referee found that the 
balance was in favor of the defendant, but that it 
could not be recouped or set off against the margins 
due the plaintiffs as assignees of Hughes upon the 
other two contracts. In relation to these two con- 
tracts, he found that the margins had been reserved 
and retained by the defendants, as alleged, and were 
due and payable to the plaintiffs as assignees of 
Hughes. From the judgment entered in accordance 
with his report on appeal, held, that the right of the 
plaintiffs to recover the margins assigned to them 
must depend upon the state of the accounts between 
the parties at the date of the assignment, subject to 
any deduction from each margin for any deficiencies 
or claims legally arising from the particular contract 
in which such margin arose. The referee finds that 
the two contracts had been executed and completed, 
except so far as waived by the mutual consent of the 
parties. If the contracts had been completed, except 
in parts that were waived by mutual consent, the 
balance of margins remaining or held belonged to 
Hughes, or his assignee if assigned, without being sub- 
ject to any deduction. A letter of defendants intro- 
duced in evidence shows the intent of the parties to 
be that the margin in each case was to be controlled 
by the transactions of that individual contract, and 
that the margins were not to be held indiscriminately 
as security for all. The margin on one contract was 
not liable to make good a deficiency which might 
subsequently accrue on another contract, but on the 
completion of each contract Hughes was entitled to 
receive his margin retained on that contract, and an 
assignment by him at that time will transfer his right 
to recover the same, free from any claims which might 
subsequently arise against Hughes on other contracts. 
From these conclusions it is apparent that the only 
question remaining is, whether the damages sustained 
by the defendants upon the Murphy contract could be 
set off against the margins which the plaintiffs claimed 
on the othercontracts. It is very clear that they could 
not be claimed by recouping the same as damages, 
because they did not arise out of the contracts on 
which the plaintiffs sought to recover. It could only 
be by set-off, if at all, that the defendants could be 
entitled thereto. To warrant this the damages should 
have accrued previous to the date of the assignment, 
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and the same should have been claimed by way of set- 


off or counterclaim in the answer. There is no proper 

pleading of the claim as a set-off in the answer, and 

in the absence of such a pleading the claim could not 

be allowed as a set-off, even if it was shown to have 

existed prior to the assignment. Judgment affirmed. 

Bailey et al. v. Martin. Opinion by Ingraham, P. J. 
REFERENCE. 

When proper.—The complaint in this action in its 
third and fourth sections showed that the property, the 
subject of the suit, was to be held and applied not only 
in liquidation of the indebtedness mentioned in the 
complaint, but of all future advances which the defend- 
ants might make; that further advances were made by 
the bank by payment of calls on the certificates which 
it is sought to redeem; and an account will have to be 
taken of these advances and also of the payments made 
by the plaintiff. Held, that this account is necessary 
to be taken before judgment, and makes the case refer- 
able, and if so, the discretion of the judge granting the 
motion should not be reviewed on appeal. Ludlow v. 
The American Exchange Bank. Opinion by Cardozo, J. 
STATUTES, CONSTRUCTION OF. See Mortgages; also 

Taxes and Assessments. 
REMOVAL OF CAUSES. 

In the case of Pitt Cooke v. The State National Bank 
of Boston, the general term affirmed the decision 
below on the merits of the case. Cardozo, J., before 
whom at special term this case was on motion to 
remove it to the circuit court of United States, 
refers to his opinion at the special term already pub- 
lished, and dissenting from the decision of the general 
term, now rendered, gives his reasons as follows: Even 
if, which was not the fact, the objection had been 
raised upon the motion that all the defendants did not 
unite in the application to remove, I should have 
thought the point not well taken. The statutes of the 
United States upon this subject are predicated upon 
the common law. At common law the maker and 
indorser of mercantile paper could not be joined in one 
action. Itis only by force of a statute of one State that 
an action against them jointly can be maintained. Laws 
of 1832, ch. 276, p. 489. It never can be that the right 
to remove a suit to the federal jurisdiction can be 
defeated by a State law, which, altering and contrary 
to the course and practice of the common law, author- 
izes the joinder in one action of persons who could not 
be so sued at common law. So faras the right to claim 
the jurisdiction of the United States courts is con- 
cerned, the action in the State court must be regarded 
as if each of the defendants were sued separately ; in 
other words as if, though in form but one, there were 
in reality, as there would have to be at common law, 
two distinct suits. This being so, the right of the bank 
to apply alone to remove the action is clear. Concur- 
ring with my brethren upon the principal question 
involved in the merits of the trial, I still feel it to 
be my duty to dissent from the judgment which they 
propose to pronounce. Believing, as I do, that the case 
is removed to the United States circuit court, and that 
all the proceedings in this court subsequent to the 
removal are coram non judice and void, therefore I 
dissent. Cooke v. State National Bank of Boston. 
Opinion by Cardozo, J., dissentiente. 

sET-oFF. See Recoupment. 
SPECIFIC PERFORMANCE. 

1. In cases of part performance of contracts.—The 

plaintiff entered into a contract with the defendants, 








whereby he agreed to sell to them for $14,000 “‘ three lots 
of ground on south side of 87th street, commencing 
225 feet east of 5th avenue, and known by the numbers 
61, 62 and 63, on the ward map of the 12th ward; also 
assignment of three corporation leases for fifty years 
and three hundred years on lot 60adjoining.”” The com- 
plaint alleges a tender of deed for the lots 61, 62 and 63, 
and of assignments of lease of lot 60, and that defendants 
failed to pay the sums due from them on such tender, 
and asks a decree of the court directing the delivery 
up and cancellation of the contract, and the execution 
of a proper instrument discharging said contract of 
record on payment to the defendants of the amount 
paid by them on execution of the contract. The answer 
denies the breach of contract by defendants, and alleges 
that the corporation leases of lot No. 60, referred to in 
contract, were worthless, in the respect that they had 
been superseded by a subsequent sale of the lot in 
question and therefore gave no title to it. It was also 
contended by the defendant that said leases were worth- 
less for the further reason that lot No. 60 had been sold 
by the corporation for taxes in 1852, notwithstanding 
the fact that the corporation then was and had been 
since 1853 the owner thereof, and that it does not tax 
or assess its own property. Other objections to the 
validity of the leases were also alleged. Defendants 
ask judgment for the conveyance in fee to them of the 
three lots for the price of $12,500,and that the leases of lot 
No. 60 be adjudged to be of the value of $1,500, and for 
damages. The findings of fact by Barnard, J., at special 
term are substantially as stated by defendants above; 
he finds as conclusions of law that the plaintiff was 
bound to convey corporation leases which were alive and 
current,and that, in everycontract for the sale of a lease, 
there is an implied understanding that there is a valid 
lease in fact existing, with an unexpired term; that the 
leases in question were worthless; that defendants had 
a right to rescind the contract as regards the lease ; that 
defendants were entitled to demand specific perform- 
ance as to the three lots owned in fee; also that judg- 
ment should be rendered requiring the plaintiff to 
execute a conveyance of the three lots to the defendant 
Schlesinger, the assignee of the contract, on receiving 
from him the sum of $10,000, less the value of good and 
valid leases to the lot in question, viz., $1,750, etc. From 
such judgment on appeal, held, it may be a matter of 
some doubt whether, under the contract of sale in this 
case, the contract to assign a specific lease contained 
an implied covenant that the title thereto was valid. 
It was described as an assignment of the corporation 
leases for 50 years and for 300 years. These leases were 
to be transferred with the sale of the other lots. 
How far a previous lease held by the corporation in- 
validated those leases, sold by the corporation and 
executed by them to the purchaser, may also admit of 
much doubt. The corporation giving a lease under 
such circumstances might be estopped from setting up 
a prior lease to defeat the title under their own con- 
veyance. 

But, independent of these questions, I do not think 
a court of equity will divide a contract made as this 
was, of the sale of various pieces of property in one lot, 
and for one price, and decree a specific performance as 
to one lot and deduct an imaginary value for the other. 
The contract is entire, and only one sum is named for 
all. The vendee, if he wishes specific performance, 
must take the whole property as it is, or refuse per- 
formance and seek his remedy by way of damages. It 
has nowhere been decided, that we have been referred 
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to, that proof of value will be taken of the different 

and a single contract for a single price be on 
such proof divided, and performance as to one parcel 
be decreed on the price so ascertained. I am not satis- 
fied that the defendant is entitled to any reduction 
from the price in the present case. If he is willing to 
take the whole property and pay the purchase-money 
as stated in the contract, the judgment can be so 
amended and performance ordered. If not, the judg- 
ment should be reversed, and new trial ordered. Gilbert 
v. Peteler, 38 Barb. 488, cited. Boyd v. Schlesinger et al. 
Opinion by Ingraham, P. J. 

2. The cases in which equity will divide a contract 
and compel part performance are, as where two parcels 
are sold in the same contract at separate prices, and the 
title to one fails, equity will then decree performance 
as to the other. So, where land is sold by the acre, and 
the number of acres sold fall short, or the title to a 
portion is defective, equity will decree performance as 
to the residue, because the price per acre shows the 
mode of arriving at the deficiency. So, if the land is 
sold free from incumbrance, and there are liens on the 
property, equity will decree performance and make 
an allowance from the price for the incumbrance. Ib. 


TAXES AND ASSESSMENTS. 


The statute of 1870, chap. 383, is applicable to assess- 
ments made prior to its passage, and is not unconstitu- 
tional. The point was passed upon by Ingraham, J., 
In the matter of Beams, 17 How. P. R. 459, and was 
fully reviewed by the learned judge rendering the 
decision in this case in the matter of the Broadway 
assessment, decided at special term in April, 1871. In 
Eagers’ Case, 3 Albany Law Journal, 129, the proofs had 
been taken previous to the passage of the statute, and 
in Remson’s Case the petition had been presented. In 
those cases it was properly held that the statute was 
inapplicable. The application here, however, was 
made under the statutes as they existed when the peti- 
tion was presented, and must be governed by the law 
as it stands now. The order below vacating the assess- 
ment should be modified, by directing that the assess- 
ment be reduced by the amount of the unlawful 
increase of expense included in the assessment, to 
be ascertained and calculated in the manner pointed 
out by the statute. In re Michael Tracy. Opinion by 
Cardozo, J. 

oS 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF INDIANA.* 
BREACH OF PROMISE TO MARRY. 


Exemplary damages.—On the trial of an action for 
breach of a marriage contract, where the evidence did 
not tend to show any fraud in the making of the con- 
tract or in its violation, the court instructed the jury 
as follows: ‘“‘If the marriage contract and its breach 
by the defendant have been proved to your satisfac- 
tion in this case, and if you further believe from the 
evidence in the case that the element of fraud mingles 
in this controversy, as an ingredient in the act of the 
defendant, either in making the marriage contract 
with the plaintiff or in violating or breaking that con- 
tract, then you may award to the plaintiff, in addition 
to the actual loss sustained by her, such exemplary 
damages as shall tend to prevent a repetition of the 
injury, and to punish the defendant.” Held, that 





*From Hon. James B. Black, reporter, and to appear in 
33 Indiana reports. 





though the instruction stated a corréet principle of 
law, yet, under the evidence, it was erroneous. Dryden 
v. Knowles. 

CONTRACT. 

Fraud: rescission in part.— A. sold to B. a farm, 
valued in the transaction at $6,300, in part payment for 
which he took from B. certain western lands at $1,300, 
upon false and fraudulent representations of B. as to 
their location, character, and value per acre. Pending 
the transaction, B. agreed with C. to exchange said 
farm for another owned by C.; and, at B.’s request, A. 
conveyed his said farm directly to C., who continued 
in possession thereof. Upon discovering the fraud, A. 
tendered to B. a conveyance of the western lands, and 
demanded from him $1,300. Held, in a suit by A. de- 
manding a rescission of the contract, so far as the west- 
ern lands were concerned, and judgment for $1,300, 
that he was not entitled to such rescission. Johnson 
and others v. Cookerly. 


EVIDENCE. 


1. Opinion of witness. — On the trial of an indictment 
for desecrating the Sabbath, a witness stated as his 
own opinion, merely, that the defendant was over four- 
teen years of age, and testified that the defendant was 
keeping house, living with a woman as his wife, whom 
the witness supposed to be the defendant’s wife; that 
they lived together as husband and wife; and that the 
defendant had a mustache. Held, that this evidence 
was sufficient to justify a finding that the defendant 
was at least fourteen years of age. Foltz v. The State. 

2. Where the value of property, real or personal, 
comes in question, a witness who has a personal knowl- 
edge of the property, and who possesses the necessary 
information to enable him to form a proper estimate 
of its value, will be permitted to give his opinion in 
reference to it. Ferguson v. Stafford et al. 

8. Waste. — On the trial of an action for waste against 
one holding under a will till the youngest of the plain- 
tiffs should come of age a witness having testified that 
he knew the premises, a farm, its improvements and 
condition, when the defendant took possession, and 
also its condition at the commencement of the suit, 
and having described its condition at each of these 
periods; held, that there was no error in permitting 
said witness, over the defendant’s objection, to give 
his opinion as to the value of the farm at the time the 
action was commenced, and also what it would then 
have been worth if kept in ordinarily good repair and 
cultivated in a husbandlike manner, or in permitting 
him to give his opinion as to the cost, in detail, of put- 
ting the farm in good condition and repair. Ib. 


FRAUD. 


Pleading. — A complaint for damages for fraudulent 
representations by the vendor in the sale of land must 
contain an averment that the plaintiff relied upon the 
representations. The want of such averment cannot 
be supplied by a recital of evidence which might justify 
a presumption that the representations were relied 
upon, unless such evidence be conclusive of the fact. 
Goings v. White. 

INJUNCTION. 

Justice of the peace: appeal.—An injunction will not 
lie to restrain proceedings on a judgment rendered 
by a justice of the peace, where the party seeking the 
injunction has had an opportunity to take an appeal 
from the judgment, and full relief could have been 
obtained on such appeal; or where, by an application 
to the circuit court or court of common pleas, an 
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appeal may be authorized after the lapse of the time 
limited therefor, under section 68, 2G. & H. 597. 
Barragree v. Cronkhite and others. 

MEASURE OF DAMAGES. 

Conversion.—Where one forcibly took possession of 
certain wheat as it stood in the field, driving the owner 
away, and harvested and sold it, held, in an action for 
such taking and conversion, that the value of the 
wheat at the time of its sale, in the form in which it 
was sold, was the measure of damages, if the plain- 
tiff was content therewith, though he was entitled 
to the highest price of the property at any time 
between the taking and the sale; and the defendant 
was not entitled to prove the value of his own labor in 
harvesting and threshing the crop, for the purpose of 
reducing the damages. Ellis v. Wire. 

PARTIES. 

Heirs: covenant of warranty.— Where a covenant 
against incumbrances contained in a deed of convey- 
ance of real estate is broken, and the damages for the 
breach accrue during the life-time of the person hold- 
ing under such covenant, his heir has no right of 
action on the covenant. In such case the adminis- 
trator must sue. Frink v. Bellis and another. 


NOVATION. 

A. sold to B. a certain woolen factory, for which the 
latter executed to the former a note, and a mortgage on 
real estate to secure the same. Soon afterward, B. 
sold a part of the factory to C., who thereby became 
indebted to B. in the amount of said note and mort- 
gage. Subsequently, A., B. and C. mutually agreed 
that A. should take C. for said debt and release B., 
who, in consideration thereof, should release C., which 
he then did. Held, in a suit afterward brought by A. 
against B. on said note and mortgage, that this was a 
valid novation. Hoffa v. Hoffman. 


PRINCIPAL AND AGENT. 

A. sold te B. a number of sheep, to be delivered at a 
certain time and place, of a specified quality, and at a 
stipulated price per pound. On the day agreed upon 
for the delivery, B. sent aletter to A., stating that on 
account of sickness he had sent a man to receive the 
sheep according to contract, directing A. to weigh the 
sheep and send the weight thereof, and promising to 
send the money therefor by express; and B. instructed 
his said agent to receive none but good sheep, which 
fact was communicated by said agent to A., who 
delivered a certain number of sheep to the agent, who 
had a fair opportunity to judge of their quality, and 
did so judge, and received the sheep as good sheep. 
Held, that B. was bound by said action of his agent. 
Rupp v. Stith. 

PRINCIPAL AND SURETY. 

1. Official bond.—Where A. was requested to become a 
surety on a sheriff's official bond by B., a person having 
no connection with the bond, which was not then 
present, and A. told B. that the latter might sign the 
name of the former to the bond, provided that C. and 
D. first executed it, and, A. never having seen the 
bond, never having been requested by said sheriff to 
execute it, and never having had any communication 
in relation to the bond with said sheriff or any other 
person, except B., the name of A. was signed by B. to 
the bond, which was never executed by C. or D., held, 
that A. was not bound asa surety. Bagot et al. v. The 
State ex rel. Dennison. 

2. Sheriff’s return.— A sheriff’s return to an ex- 
ecution, showing the collection of the money thereon, 





is conclusive upon the sureties on his official bond in a 
suit on such bond, on the relation of the execution- 
plaintiff for the failure of the officer to pay over such 


money. Ib. 
PROMISSORY NOTE. 


Attorney's fees: evidence. — On the trial of an action 
on @ promissory note which provided for the payment 
of ‘‘all costs and attorney’s fees for collection,”’ if the 
note should not be paid at maturity, the only evidence 
introduced was the note sued on. Held, that there 
could be no finding for attorney’s fees. Bowser and 


ano. v. Palmer. 
SLANDER. 


Malice: defense.—To render slanderous words ac- 
tionable, malice is essential; but where words action- 
able in themselves are spoken in a criminal sense and 
are false, malice is implied. The fact that they are 
spoken in the heat of passion or under excitement may 
be shown in mitigation, but cannot bar the action. 
Mousler and Wife v. Harding. 


STOPPAGE IN TRANSITU. 

A. shipped from Chicago a quantity of wheat, con- 
signed, according to bill of lading in duplicate taken 
by him, to B., at Indianapolis, on account of A., who 
had contracted it to B., but it was not to be his till paid 
for. A. drew at sight, on the date of the shipment, for 
the price of the wheat, attaching to the draft one copy 
of the bill of lading indorsed, and negotiated the draft 
at a Chicago bank, which transmitted it to an Indian- 
apolis bank for collection. During the forenoon of the 
day after the shipment, while the wheat was in transit, 
C. purchased the wheat of B., at Indianapolis, and paid 
for it, taking from him at the time a bill of lading for 
the wheat, issued by a railroad company at Indianapolis, 
on that day, to B., on account of C., who supposed the 
wheat had then arrived at Indianapolis. The shipping 
list had been received, but the wheat did not arrive till 
the night of the following day. C. had no notice of any 
right of A. to the wheat. Said draft reached Indianap- 
olis at about the hour that B. sold the wheat to C. An 
attempt was immediately made to present the draft, 
but B., the drawee, who was insolvent and failed that 
day, could not be found. In the afternoon, the Indian- 
apolis bank notified the carrier, said railroad company, 
to hold the wheat for the consignor; and, at a later hour 
on the same day, a similar notice was given at the ex- 
press instance of said consignor; and the wheat was 
held accordingly. Held, in an action of replevin by 
C., that he had no right to the possession of the wheat. 
Pattison v. Culton and others. 


eS 
DETINUE AND THE STATUTE OF LIMITATION. 


WILKINSON AND ANO. v. VERITY. 
Detinue — Statute of Limitations— When Statute runs upon 
Breach of Duty by Bailee— Cause of Action at Election of 
Bailee. 


Where a person, intrusted with a chattel for safe custody, 
to be resto to the owner when required, is sued in 
detinue for breach of duty in detaining it after demand, 
the statute of limitations is no bar tosuch action if the 
same be brought within six years after demand and 
refusal, although more than six years have elapsed since 
the person so intrusted with the article has wrongfully 
parted with the possession of it. 


Detinue by the church wardens of the parish and 
parochial district of All Saints, Habergham, within 
the township of Habergham Eaves, in the county of 
Lancashire, against the incumbent, for the silver com- 
munion service of the church. Pleas inter alia non 
detinet, and the statute of limitations. 
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The cause was tried before Mellor, J., at the last 
Liverpool winter assizes, when it was found by the 
jury that the communion service, for the detention of 
which the action was brought, had not been presented 
to the defendant, as he alleged, as a gift to him, allow- 
ing the parish only to use it, but that it had been given 
to the church wardens in the ordinary way for the use 
of the parish. The only material point for the pur- 
pose of this report is with reference to the statute of 
limitations. The communion service had been pre- 
sented at the consecration of the church in 1849, and, 
from that time to 1859, it had, as often as it was used 
in the church, been taken backward and forward, for 
safe custody, to the house of a Mr. Dugdale, who had 
contributed largely to the building of the church; but, 
in 1859, the defendant took possession of the service, 
though, according to the finding of the jury, it is to be 
considered he did so, not as owner, but for safe custody 
only, it being for the use of the parish, and to be forth- 
coming when required. In the course of 1859, and 
eleven years before the present action was commenced, 
the defendant sold this service to a silversmith for 
old silver at 5s. an ounce, and substituted for 
it some years afterward a brass service, and sub- 
sequently another silver service. The defendant 
contended at the trial that, this sale by him being 
a conversion of the property more than six years 
ago, the statute of limitations was a bar to the present 
action. There was no evidence that the plaintiffs 
knew of this conversion at the time, and they proved 
a demand, made shortly before action, to return the 
plate in question, and the defendant’s refusal to com- 
ply therewith. The learned judge ruled that, in this 
action, the statute of limitations ran from the time of 
such demand and refusal, notwithstanding the previ- 
ous conversion, and a verdict was accordingly rendered 
for the plaintiffs. 

The defendant obtained a rule nisi inter alia, fora 
new «rial, on the ground that such ruling of the learned 
judge as to the statute of limitations was a misdirection. 

Joseph Browne and Leresche shewed cause. Assum- 
ing the sale in 1859 to be a conversion, still the statute 
of limitations is no answer to this action. Detinue is 
different from trover. In trover the judgment changes 
the property and vests it in the tort feasor (Cooper v. 
Shepard, 3 Com. B. Rep. 206; 8. C., 15 Law J. Rep. [N. 
8.] C. P. 287); but in detinue the gist of the action is 
the detention, and that is the not returning the chattel 
when demanded. Jones v. Dowle, 9 Mee. N. W. 19; 8. C., 
ll Law J. Rep. (N. 8.) Exch. 409. In that case Parke, 
B., says, in answer to the observation of counsel, that 
the defendant had parted with the chattel to another 
over whom he had no control; that was his own fault. 
It is laid down in Comyn’s Digest, detinue A, that the 
action of detinue lies, though the defendant quitted 
the possession before the action brought by delivery 
of the goods to another, and Brook’s Abridged Detinue, 
1, 2, 33, 40, is cited in support of the position. And in 
Reeve v. Palmer, 5 Com. B. Rep. (N. 8S.) 84; S. C., 27 
Law J. Rep. (N. 8.) C. P. 327; affirmed in Exch. 5 Com. 
B. Rep. (N. 8.) 91; S. C., 28 Law J. Rep. (N. 8.) C. P. 168, 
it was held that if an attorney who has received his 
client’s deed to keep for him, loses it and nothing ap- 
pears respecting the cause of the loss, he is liable to an 
action of detinue on the part of his client. 

[Willes, J. You say that it would be monstrous if 
the statute of limitation is to run from the demand, if 
the bailee has lost the chattel, but not if he has wrong- 


fully parted with it.] 





Yes, the defendant has to make out that there was a 
detention of this plate in 1859, when he sold it, but 
there was no demand ever made for it before 1870, and 
certainly there was not until then any detention of it 
as against the plaintiffs. The case of Plant v. Cotterell, 
5 Hurl. & N. 430; S. C., 29 Law J. Rep. (N. 8.) Exch. 
198, shews that the right of action in detention is 
founded on a wrongful detention. There the statute 
of limitations was held no defense where the demand 
and refusal were within the six years, though the deeds 
for which this action of detinue was brought had been 
in the defendant’s possession for more than that time. 
It is true, however, that the deeds had not been de- 
stroyed, and they were assumed to be still with the 
defendant. There is, in fact, no direct authority in 
point. 

(Wilkes, J. In Williams v. Archer, 5 Com. B. Rep. 
327, note d, there is a learned note by the late Serjeant 
Manning as to detinue lying after the chattel has been 
destroyed, and the case in the Year Book, M. 20, H. 6, 
fol. 16, p. 2, there cited, is in favor of detinue being the 
proper remedy where there has been a bailment, as of 
a tun of wine which has been drunk by the bailee.] 

In Philpott v. Kelley, 3 Ald. & E. 106; 8. C., 4 Law J. 
Rep. (N. 8.), K. B. 139, Pattison, J., and Coleridge, J., 
seemed to be of opinion, that if the bailee of wine draws 
off and converts part without the owner’s knowledge, 
and at the end of six years is sued for the whole, he 
cannot, even in trover, set up the conversion of part as 
conversion of the whole, to support the statute of lim- 
itations. 

The defendant in person, in support of the rule, con- 
tended, that there could be no detainer by him of what 
he did not have in his possession or under his control, 
and that, therefore, as after the sale in 1859, he no 
longer had the plate, he could not be said to detain it 
when it was demanded of him; that whatever cause of 
action there was against him in respect of such plate, it 
arose when he sold it in 1859, and that; therefore, the 
statute of limitations then began to run, and was con- 
sequently a bar to this action. He cited the cases of 
Rowbotham v. Wilson, 8 E. & B. 123; 8. C., 27 Law J. 
Rep. (N. S.), Q. B. 61, and Backhouse v. Benvi, 9 H. of 
L. Cas. 508; S. C., 34 Law J. Rep. (N. 8.), Q. B. 181, to 
shew that the cause of action first arose when the in- 
jury occurred. Cur adv. vult. 

The judgment of the court (Coram Willes, J., Mon- 
tague Smith, J. and Brett, J.) was (on February 13) 
delivered by 

W111es, J. This was a rule calling upon the plaintiffs 
to shew cause why the verdict found for them upon 
the trial before Mellor, J., at the Liverpool winter 
assize, should not be set aside, and a verdict entered 
for the defendant, upon the points supposed to have 
been reserved, or for a new trial upon the ground of 
misdirection, and that the verdict was against the evi- 
dence. 

It appears by the report of the learned judge, that 
no point was reserved, and that he is not dissatisfied 
with the verdict, which turned altogether upon the 
credibility of a witness. Thereis, therefore, no ground 
for the rule, unless the alleged misdirection be made 
out, and we took time to consider that point fully. 

The action was one of detinue by church wardens 
against the incumbent for detaining a service of silver 
communion plate. The plate was taken possession of 
by the incumbent before the year 1859, under circum- 
stances in which, upon the finding of the jury, the 
just inference is that he was allowed to do so, not as 
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his own, but for safe custody, and, therefore, under an 
implied stipulation that it was to be forthcoming for 
the use of the parish when required. Whether for 
peace sake, or from neglect of the duties of the plain- 
tiff’s predecessors, the defendant was allowed to retain 
it, and he supplied its place at first by a brazen service, 
and afterward by another silver service purchased by 
himself. The plaintiffs being minded to recover the 
custody of the parish plate recently, before action 
demanded it of the defendant, and he declined to 
return it, alleging that it was his own, purchased for 
him and his successors, and not for the parish —a plea 
negatived by the verdict, and which, if successful, 
would tend to defeat the admitted object of the 
donors, namely, that whoever were holders of the 
plate, it should be for the use of the parish; because 
the incumbent, as such, being only a corporation sole, 
could not, without statute or custom, take chattels by 
succession. Howley v. Knight, 14 Q. B. Rep. 240; S. 
C., 19 Law J. Rep. (N. 8.) Q. B. 3. 

Upon this refusal to deliver up the plate, the plaintiffs 
brought this action, founded upon the established rule 
of law that church wardens have succession as repre- 
senting the parish in respect of its movable property, 
and may maintain actions in such capacity even 
against the incumbent. Year Book, M. 11 Hen., 4 fol. 
12 a.; Com. Dig. English, fol. 3; Turner v. Baynes, 2 H. 
Bl. 559. 

The defendant pleaded, among other pleas, the 
statute of limitations, that the cause of action had not 
accrued within six years. At the trial he gave evidence 
that, in the year 1859, more than six years before 
action, he had sold the plate out and out as old silver, 
and he insisted that the action was, therefore, barred 
by the statute of limitations. 21 Jack. 1. 

The learned judge ruled that the statute ran, or, 
in other words, that a fresh and substantive cause of 
action in detinue, as upon a bailment determined, 
accrued to the church wardens upon the demand and 
refusal to deliver up the plate, notwithstanding the 
previous unknown conversion thereof by the defendant 
to his own use more than six years before action. and 
the question is whether that ruling can be sustained. 

The authorities upon the construction of the statutes 
are collected in a very useful book (Darby and Bosan- 
quet on the Statute of Limitations, p. 28), from which it 
appears that the point is, in this instance, new; and 
we must decide it upon reason. 

For the defendant it was urged that a complete cause 
of action arose against him upon the sale in 1859; that 
the statute thereupon began to run, and that the 
ignorance of the plaintiff could not avail to stay the 
operation of the statute in a court of law; and, if 
this had been an action for damages for the conversion 
of the plate, in which the demand and refusal would 
have been only evidence of a conversion, it would 
have been impossible to contend that the date of the 
conversion could be excluded, or to deny that the 
defense upon the statute was sustained. Nor could the 
ignorance of the plaintiffs, or their predecessors, have 
prevented its operaticn. 

It is a general rule, that, where there had once been 
a complete cause of action arising out of contract or 
tort, the statute begins to run, and that subsequent 
circumstances which would, but for the prior wrongful 
act or default, have constituted a cause of action, are 
disregarded. As, for instance, in the case of a bill of 
exchange, drawn at so many months after sight, and 
refused acceptance, the cause of action is complete, 





The rule that a cause of action arises once for all 
upon the first default is, however, not universal; for 
in cases where a man undertakes to do an act upona 
future day, and, before the day arrives, disables him- 
self from performing the act, or positively and abso- 
lutely refuses to be bound by or perform his contract, 
and, so to speak, declares against the bargain himself 
and absolves the opposite party, it is in the option of 
such party at his election to treat that conduct as of 
itself a violation and breach of the contract, or to insist 
upon holding the repudiating party liable and sue him 
for non-performance when the day arrives. The miscon- 
duct of the party who acts in fraud of the bargain in 
such cases gives the other party thereto the election of 
suing, either for the first violation or for non-perform- 
ance at the day; and it does not furnish the wrong- 
doer with any answer to the latter. This principle was 
well maintained in Hochster v. De La Tour, 2 E. & B. 
678; S. C., 22 Law J. Rep. (N.8.), Q. B. 455. In deliver- 
ing the judgment in that case, Lord Campbell thus 
stated the reason of the decision: ‘‘ It seems reasonable 
to allow an option to the injured party, either to 
sue immediately, or to wait till the time when the 
act was to be done, still holding it (the contract) as 
prospectively binding for the exercise of this option, 
which may be advantageous to the innocent party, and 
cannot be prejudicial to the wrong-doer.’’ The same 
doctrine was recognized and approved by the court of 
exchequer chamber in Avery v. Bowden, 6 E. & B. 953; 
8. C., 6 Law J. Rep. (N. 8.), Q. B. 3. 

Upon like reasoning, it seems to follow, on the other 
hand, that where the action of detinue is founded upon 
a wrongful conversion of the property only, as it needs 
must where there is a bare taking and withholding of 
the property by another, without any circumstances to 
show a trust for the owner or to found an option to sue, 
either for the wrong or for the breach of the original 
terms, the statute would run from the time at which 
the property was first wrongfully dealt with. This, 
however, as we have already observed, is not like the 
present case, in which the plate was originally taken 
for safe custody, to be restored when required. 

On the other hand, if the action of detinue is 
resorted to, as it may be (Com. Dig. Detinue, a) for 
the purpose of asserting against a person intrusted 
for safe custody a breach of his duty as bailee, by 
detention after demand, independent of any other 
act of conversion, such as would make him liable 
in an action of trover, it should seem that the owner 
is entitled to sue at election, either for a wrongful 
parting of the property (if he discovers and can prove 
it), or to wait until there is a breach of the bailee’s 
duty, in the ordinary course, by refusing to deliver up 
on request; and that, in the latter case, it is no answer 
for the bailee to say that he has, by his own misconduct, 
incapacitated himself from complying with the lawful 
demand of the bailor. Such is the effect of the decis- 
ions referred to in the course of the argument, in 
Williams v. Archer, and Reeve v. Palmer, supra, in 
which latter case a loss of the chattels by negligence, 
which, though of itself it plainly gave no cause of action 
of trover or detinue (Williams v. Gesse, 3 Bing. N. C. 
849), yet did give cause of a special action for 
negligence, at the option of the owner, was held to be 
no answer to an action of detinue founded upon a sub- 
sequent demand and refusal, which were held to con- 
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stitute a substantive cause of action, notwithstanding 
that the property had, before the demand, ceased to be 
in the possession of the bailee. In that case the prin- 
ciple that a man intrusted with property for safe 
custody, cannot better his position by wrongfully part- 
ing with possession of it, but must be answerable 
if he retained the possession, was applied both in this 
court and in the exchequer chamber to the action of 
detinue. And this is agreeable to the maxim, “ Qui 
dolo desiiet possidere pro posidente damnatur.”’ 

The learned judge’s direction was, therefore, unob- 
jectionable, and the rule ought to be discharged. Rule 
discharged. 


NOTES AND QUERIES. 

Sir,—Can any of your readers inform me, through 
your columns, whether a bankrupt can be discharged 
under the act of March, 1867, or under any amendments 
thereto, without paying fifty per cent on the claims 
proved against his estate? 

It has generally been understood, that he can yet be 
discharged without paying the fifty per cent on debts 
contracted prior to January, 1869. K. 


——--_—¢<e—— 


BOOK NOTICES 
The American Law Review — Quarterly. Little, Brown 
& Co., Boston. 

The July number opens with a very elaborate “‘ His- 
tory of the Admiralty Jurisdiction in the Supreme 
Court of the United States.’’ The other contents are 
“The Reporters and Text writers ’’—a paper made up 
of the comments favorable and unfavorable of the 
judges and text writers on various books; “‘ The Scotch 
Courts ’’—a very interesting article on the judiciary 
and judicial system of Scotland; digest of the 
English law reports; selected digest of state reports; 
book notices; list of new law books for the quar- 
ter; summary of events and correspondence. The 
fifth volume closed with this number. 

Bench and Bar. O’Callaghan & Cockcroft. Chicago. 
July, 1871 

Mr. J. A. J. Whittier, the new editor of the Bench 
and Bar, is doing most excellent service for that 
quarterly. The two numbers that have been issued 
under his management have been particularly notice- 
able for the ability and variety of their contents. The 
present number contains articles on “‘The Taking of 
Private Property for Purposes of Utility;” ‘ Trial by 
Jury ;’’ “‘ Circumstantial Evidence,’ second paper; also 
“Digest of Recent Decisions, and of Bankruptcy 
Decisions,” notices of new law books, obituaries, legal 
memoranda, etc. 
as =" of Cases in Sanent fin and 


~ eme Cort 4 the State of New York. B 
Gon Vol. 58. Albany: W. 


pe toed determined in the 
0, 


Oliver 
. Little 


re poral reported in this volume are mainly 
those of the first and fourth departments, and cover 
the interval from January, 1870, to April, 1871. The 
reporting is done after the usually careful style of Mr. 
Barbour. Indeed, one might suppose that it was some- 
times a little too carefully done. His desire to present 
in the head notes every point passed upon by the 
court not infrequently has the effect of protracting 
them to an inconvenient length, as in the case of 
Hobart v. Hobart, p. 296, the head nete to which occu- 
Pies nearly two pages. So, too, he sometimes gives 





with unnecessary fullness the fact and the arguments, 
as in the case of Graves v. Spier, p. 349, wherein the 
statement of facts and argument of counsel occupy 
something over thirty-three pages, while the opinion 
of the court is contained in less than seven. The argu- 
ments of counsel, especially of the losing counsel, are 
undoubtedly of value in important or doubtful cases, 
but even there they should be condensed into the 
smallest compass consistent with clearness. 

We believe that most, if not all, of the important cases 
in the volume have been given by us heretofore in our 
digest. There is one, however, to which we have at 
present only tried to allude, but which we shall 
endeavor to notice more fully hereafter. It is the case 
of Lappin v. The Churter Oak Insurance Co., p. 325. 
That was an action brought upon a policy of insurance 
against fire to recover loss. The policy contracted to 
make good any loss or damage happening by fire, be- 
tween December 7, 1868, and December 7, 1869. It 
contained a clause providing that the policy shall not 
be assignable before or after loss without the consent 
in writing of the company, and provided, among other 
things, that “in case of any sale, transfer or change of 
title in the property insured by this company, or of 
any interest therein, such insurance should be void and 
cease ;’’ and also: “‘in case of any levy by another, or 
the levy of an execution or attachment, or possession 
by another of the subject insured, without the consent 
of this company indorsed thereon, this insurance shall 
immediately cease.” 

On the 21st of July, 1869, the assured died intestate, 
and the property insured descended to his heirs. On 
the 9th of November the property was destroyed. The 
court held that the death of the insured and the vesting 
of the title in the heirs at law operated as a “‘ change 
of title’ within the terms of the policy; and that the 
possession of the property insured by the insured, 
without the consent of the company, was also in viola- 
tion of the terms of the policy, and that, therefore, the 
plaintiff could not recover. 

This occurs to us now as being a very strict and 
hard construction of the language of the policy, and as 
hardly borne out by the authorities; but we will speak 
of it at another time. 

Curiosities of the Law Reporters. By Franklin Fiske 
Heard. Boston: Lee & Shepard, 1871. 

To the legal profession, at least, this is a useful and 
entertaining little book, inasmuch as it shows what 
absurdities we have outlived, and suggests many others 
that ought to die. Those who believe that the law is 
not a progressive science should read this book. Those, 
also, who do not see why certain necessary reforms are 
not instantly effected should read it. The most formi- 
dable obstacle to legal reform is the laziness of those 
lawyers who have learned their profession, and dislike 
to be at the trouble of unlearning any part of it. It is 
this that makes many sigh for the disused juggernauts 
of the law, on which they were wont to ride, oblivious 
of the crowd who were crushed by their wheels. We 
have said that the book is amusing, and so it is, if dead 
and dying follies can be said to be amusing; but the 
amusement to be extracted from its pages is of a sober 
cast. So, when we are told that ‘‘an assault was laid 
twenty-one different ways in an indictment,” it seems, 
at first thought, to be rather a good joke; but such are 
the jokes that have rendered our profession a reproach 
to many. Mr. Heard’s volume shows a good deal of 
discursive mousing among the old books, and he has 
made a good report of the time so spent. 
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We believe the only reprint of this admirable work 
in this country was one without reference to American 
cases, in the law library. Mr. Townshend, in his 
preface, modestly says, that what he has added con- 
stitutes one-third of the bulk of the volume. He has 
certainly added more than a third to the interest and 
value of the present edition. He has done his work 
thoroughly and well, adopting, we think, the correct 
course of embodying his own labor in the body of the 
text inclosed in brackets. But a very faint idea of the 
number of cases cited, and the doctrines briefly but 
lucidly discussed, can be given inareview. The vol- 
ume must be examined and read to be appreciated. 
Every lawyer who desires to discuss a law point under- 
standingly and clearly, with a definite idea of the 
value of reports and text books, particular cases and 
texts, will not only consult but study it. The four- 
teenth chapter, containing five sections upon adherence 
to decisions and overruling them, the fifteenth, “ dis- 
tinguishing one case from another,’ and the seven- 
teenth, “deciding new cases,’’ are among the best. 
The only thing which occurs to us which might have 
materially improved the work would have been a 
more general giving of the names of the parties to the 
cases cited, with an alphabetical list of all the cases 
cited, and a separate one of those overruled, shaken or 
distinguished. There are so many of each that it is 
somewhat difficult to find any particular case; but 
where so much is done, and so well done, perhaps it is 
hypercritical to find fault with such an omission, par- 
ticularly as the extensive index will go far to supply 
the deficiency. 


The Federal Government: its Officers and their Duties. 
By Ransom H. Gillett, formerly member of con- 
Woolworth, Ainsworth & Co., New York, 

fer; S. R. Gray, Albany. 

To the lawyer, pur et simple, this book will be of but 
little use, but to a lawyer who has been so unfortunate 
as to get an office under the United States government, 
it may serve to give a brief outline of his duties and 
responsibilities. Its chief usefulness will be in the 
hands of the rising generation, who ought to, but 
seldom do, know something about the government 
under which they live. Mr. Gillett has had a large 
experience as an officer under the federal government, 
and has recorded it in a manner likely to prove inter- 
esting as well as instructive. 


The National Bankruptcy Register has changed its 
form to an octavo, whereat most lawyers who take it 
—and every lawyer at all interested in bankruptcy law 
ought to take it—will rejoice. Ought not the pub- 
lishers to have commmenced a new series with this 
change? as the old volumes and the new will hardly 
keep company well together when bound. 


Messrs. King & Baird, of Philadelphia, have in press 
a new edition of The American Leading Cases, by Hare 
& Wallace — a work which has for years been deserv- 


edly popular. 





LEGAL NEWS. 


The Pall Mall Gazctte thinks that the English judi- 
cial system runs great risk of a total collapse. 


Joel Prentiss Bishop, the well-known writer on 
criminal law, has issued the first volume of a treaties 
on the law of married women. 


It is reported that Chief Justice Robertson, of the 
Kentucky court of appeals, contemplates resigning at 
an early date on account of continued ill health. 


The commissioner of internal revenue is rapidly 
reducing the number of assistant assessors in the dif- 
ferent States. 

There were 949 acts passed at the recent session of 
the legislature of this state, of which number only 92 
are what are known as public or general laws. 


Hon. W. M. Addington, a leading Baltimore lawye:, 
and United States District Attorney under President 
Buchanan’s administration, died at White Sulphur 
Springs, Va., on the 24th ult. 


James K. Turner, a member of the Titusville 
(Penn.) bar, has been convicted of forging pension 
papers, and sentenced to paya fine of two thousand 
dollars and suffer an imprisonment of fourteen years. 


It is stated that about one hundred indictments 
have already been found against members of the 
Ku-Klux order in North Carolina, and that by the time 
the present term of the circuit court closes, the num- 
ber will be doubled. 


The following appointments have been made by the 
president: Hon. D. B. Johnson, associate justice, 
supreme court of New Mexico; John Glyn, assistant 
assessor of internal revenue for the second district of 
New York; Elijah Faulkner, assistant assessor of 
internal revenue, seventh district of Tennessee. 


—___++—__ 


NEW YORK STATUTES AT LARGE. 
Cuap. 84. 


An Acr to authorize the owners and holders of cer- 
tain railroad mortgage bonds made payable to 
bearer, to render the same payable to order only. 


PASSED March 9, 1871. 


The People of the State of New York, oreene in 

Senate and Assembly, do enact as follow: 

SEcTION 1. It shall be lawful for any person or per- 
sons owning and holding any railroad mortgage bonds, 
or other corporate bonds (for which a registry is not 
by law provided), heretofore issued, or which may be 
hereafter issued, and made payable in this state, and 
which are made payable to bearer, to render the same 
non-negotiable by the owner and holder indorsing upon 
the same, and subscribing a statement that said bond 
is the property of such owner. And thereupon the prin- 
cipal sum of money mentioned in said bond shall only 
be payable to such owner or his legal representatives 
or assigns. 

§ 2. The bonds described and referred to in the first 
section of this act may be transferred by an indorse- 
ment.in blank, giving name and residence of assignor, 
or they may be transferred by an indorsement payable 
to bearer, or to the order of the purchaser (naming 
him), subscribed by the assignor, giving name and 
place of residence. 

§ 3. This act shall take effect immediately. 
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DYING WITHOUT CONSENT OF INSURERS. 

The decision of the supreme court, in the case of 
Lappin v. Charter Oak Fire and Marine Insurance 
Company, 58 Barb. 325, challenges attention, if not 
criticism. The action was brought by an administra- 
tor to recover upon a policy of insurance against 
fire. The insurance had been effected on certain 
buildings by the intestate during his life-time for the 
term of a year from the 7th of December, 1868. On 
the 2lst of July, 1869, the assured died, leaving 
three infant children. The property was destroyed 
on the 9th of November following. 

The policy contained an agreement, on the part of 
the defendants, “to make good unto the said assured, 
his executors, administrators and assigns, all such 
immediate loss,” etc., and provided that the policy 
should not be assignable before or after loss without 
the consent of the company manifested in writing 
thereon; and that, “in case of assignment without 
such consent, whether of the whole policy or of any 
interest in it, the liability of the company shall then 
cease;” also, that “in case of any sale, transfer, 
or change of title in the property insured by this 
company, or of any interest therein, such insurance 
shall be void and cease.” There was also the further 
provision, that, “in case of the entry for foreclosure 
of a mortgage or the levy of an execution or attach- 
ment, or possession by another, of the subject 
insured without the consent of the company indorsed 
thereon, this insurance shall immediately cease.” 

The decision of the court, and the grounds there- 
for, are shown by the following extract from the 
opinion: “No consent had been indorsed upon the 
policy by the company at the time of the fire, and 
there had been long before, not only possession by 
others than the assured of the subject insured, but a 
complete change of title also. It seems clear, there- 
fore, that the policy of the insurance, by the most 
clear and explicit terms and provisions thereof, 
became void, and ceased to have any binding force 
upon the death of the assured, and the vesting of the 
title to the property insured in his heirs at law. That 
this was a change of title from the assured to others 
cannot be denied, and it brings the case within the 
express terms of the policy. The possession of the 
property insured by others than the assured, without 
the consent of the company indorsed upon the policy, 
also produces the same result. It puts an end to the 
contract, and renders it no longer obligatory.” 

The case was distinguished from that of Burbank 
v. Rockingham Insurance Company (24 N. H. 550), 
on the ground that, in that case, the policy was to 
become void if the assured property should be 





“alienated by sale or otherwise,” and that that decision 
was an authority only to the effect that descent to an 
heir was not an alienation. Smith v. The Saratoga 
Mutual Fire Insurance Co., 1 Hill, 497, Phelps v. The 
Gebhard Fire Insurance Co., 9 Bosw. 404, and 
Wyman v. Wyman, 26 N. Y. 253, were also held not 
to be authorities in the case at bar, as in them it was 
a transfer or termination of the interest of the assured 
in the policy, and not ir. the premises insured, which 
was to avoid the policy. ° 

If there is any thing in the maxim noscitur a sociis, 
the correctness of this decision may be doubted. The 
policy was to be void “in case of any sale, transfer or 
change of title.” Construed by this maxim, the 
clause would read, “in case of any sale, transfer or 
similar change of title ;” that is, a change of title by 
the act or agreement of the party, and not by act or 
operation of law. The same is equally true of the 
clause “in case of the entry for foreclosure of a mort- 
gage, or the levy of any execution or attachment, or 
possession by another;” that is, similar or like pos- 
session by another. 

It should be remembered that these provisions and 
limitations in the policy were the language of the 
defendants, and, if there was any doubt as to their 
meaning, it.was not to be extended in their favor by 
construction. Supposing the words “change of title” 
to be unmodified by the preceding words, it is not so 
clear that they would cover this case. Under the 
civil law the succession of the heir did not operate as 
a change of title. He was regarded as the same per- 
son as the ancestor, and the estate, instead of being 
changed by the descent, was held to continue in the 
heir. This is, to a limited extent, the theory of the com- 
mon law. A recent writer on descents says that the 
notion that the death of the ancestor begets title to 
land in the heir is only qualifiedly true. “The title 
which the heir has in the land, neither takes its 
origin nor gains any strength in the death of the 
ancestor.” Bing. on Descents, 1. 

The decision of the United States district court for 
the northern district of Ohio, in the case of Stark- 
weather v. Cleveland Insurance Company, 10 Am, 
Law Reg. 333, is to a limited extent an indirect 
authority against this case. It was there held that a 
policy of insurance containing a clause that if the 
“title of the property is transferred or changed,” 
or, “if the policy is assigned,” the policy shall be 
void, is not avoided by the bankruptcy of the assured 
and the assignment of his estate to an assignee in 
bankruptcy, and the consignee may recover on it in 
case of a loss. 

But whether the succession of the heir operated as 
a change of title or not, we do not believe it was 
such a change as was contemplated by the parties at 
the time this contract was made, nor one which 
can be fairly construed to come within the terms of 
the policy. The court remarked that there was “no 
conceivable reason for straining the provisions of the 
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contract, if we were at liberty to do so, in favor of 
the heirs at law of the insured.” Possibly not, but 
what conceivable reason was there for straining it in 
favor of the insurers? The equities were certainly in 
favor of the heirs, even if, as the court said, they had 
“paid the defendants nothing.” 


4+ 
oo 


A SHORT LESSON FOR TRADES’ UNIONS. 


Chevtham’s exclamation, “ Oh, if ever you workmen 
get power, God help the world,” has been verified by 
a case which recently came before the supreme judi- 
cial court of Massachusetts for decision. 

' The facts of the case were, that Carew, the plaintiff, 

a free-stone cutter of South Boston, had large con- 
tracts to supply cut stone. Fearing that he might 
otherwise fail to fulfill his obligations, he sent some 
of the stone to be cut in New York. This proceed- 
ing infringed upon the rules of the “Journeymen 
Free-stone Cutters’ Association,” and, although Carew 
was not a member, and in no way bound by its laws, 
it was determined to hold him amenable to them. 
Accordingly the association imposed a fine of five 
hundred dollars. He refused to pay. Immediately 
the association commanded his workmen to leave 
him, which they did, until reduced to the alternatives 
of paying the fine or failing to meet his contracts, he 
chose the former. 

Having filled his contracts, he brought an action 





against the association to recover, not only the five 
hundred dollars which he had paid, but also the dam- 


ages he had sustained by reason of the “strike.” The 
superior court nonsuited him at the trial, but on 
appeal the supreme judicial court reversed the decision 
of the court below, holding that the money had been 
extorted by an illegal conspiracy, and that the asso- 
ciation was liable both for the money paid and the 
loss occasioned. 

This case may prove useful, not as establishing any 
new principle of law, but as illustrating a principle 
already established but not always understood, viz. : 
that combinations of all kinds to interfere with trade 
are illegal. It has been settled, time out of mind, that 
the law will not permit any one to restrain a person 
from doing what his own interest and the public wel- 
fare require that he should do, much less will it 
permit a number of persons to combine with a view 
to the same end. In fact, it has been frequently held 
to be criminal for persons to conspire to do some acts 
which, if done by a single individual, would be inno- 
cent. For instance, it is lawful for a man to refuse to 
work for less than a certain price, but combinations of 
workmen to enhance the price of labor or to coerce 
other workmen have been time and again held to be 
indictable offenses. 3 Chitty’s Cr. Law, 1163; People 
v. Fisher, 14 Wend. 9. 

This judgment of the Massachusetts court does not 
interfere with the trades’ unions so far as they con- 
fine themselves to legitimate objects; nor does it 
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abridge the right which every man has to control his 
own labor either as to price or hours. Its meaning 
and force is, that trades’ unions, or any other combina. 
tions of men, cannot conspire or attempt to control 
the actions of others, nor subject them to the will or 
rules of their confederation. Although this case did 
not call for a decision of the question, one would not 
have to look very far for authorities to prove that all 
“strikes,” gotten up by these unions for the purpose 
of increasing wages, are criminal offenses, and sub- 
ject the “strikers” to indictment. See Rex v. Byker- 
dike, 1 M. & Rob. 179; Archibald’s Cr. Pl. 507; 
Commonwealth v. Curlish, Brightley’s Rep. 40; Com- 
monwealth v. Hunt, 4 Met. 111; People v. Fisher, 14 
Wend. 9. It will go far toward solving the so-called 
“great problem of labor and capital,” if the Working 
men shall come to understand the relative rights of 
labor and capital. Let them know practically, as well 
as theoretically, that any attempt on their part to sub- 
ject others, whether working men or employers, to 
their confederation, will entail upon them the legal 
penalties attached to such an offense, and the result will 
be greatly beneficial to them, as well as to the public, 





THE CIVIL LIABILITY OF COMMISSIONERS 
OF HIGHWAYS. 


It is by no means creditable to our legislation that 
travelers on the public highways of this State are 
compelled to trust to chance, rather than the law, for 
safe passage. Most, if not all, the New England 
States, and many of the western States, have statu- 
tory provisions, making towns liable, civilly, for 
injuries occasioned by defective highways; but, in 
this State, there is no provision of the kind, although 
it was settled by the courts nearly a quarter of a cen- 
tury ago, that, in the absence of an express statutory 
enactment, no liability attached. See Morey v. Town 
of Newfane, 8 Barb. 645. 

To be sure, the commissioners of highways are 
charged with the duty of keeping roads in repair ; but, 
supposing them to be liable to a civil action at the suit 
of one injured by reason of their neglect, the condi- 
tions necessary to be shown to justify a recovery are 
such that no action of the kind, in the absence of 
special statutes, has yet been successful, although 
often brought. Their liability in any event has been 
made to depend upon the question whether or not 
they had the funds needful to repair, the affirmation of 
which plaintiffs have usually found it impossible to 
show. 

But it is only recently that it has been settled that 
the commissioners were liable at the suit of one 
injured, even when they had the necessary funds to 
repair. Chancellor Kent expressed an obiter opinion 
in Bartlett v. Crozier, 17 Johns. 439, that such an 
action would not lie, on these grounds, substantially: 
1. Because the duty to repair is not absolute and impera- 
tive, but is dependent upon a train of circumstances. 
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9. Because they are not supplied by law with the 
funds nor the means to procure them. 3. Because 
there is no precedent in this State nor in England 
to sustain a recovery in such an action. 

For aught that appears, that opinion was acqui- 
esced in, except in two instances (Adsit v. Brady, 4 
Hill. 630, and Smith v. Wright, 24 Barb. 170), up to 
a very recent period. In Adsit v. Brady, Judge 
Bronson laid down the broad proposition that ‘“ when 
an individual sustains an injury by the misfeasance 
or non-feasance of a public officer, who acts, or omits 
to act, contrary to his duty, the law gives redress to 
the injured party by an action adapted to the nature 
of the case.” This case was, in turn, challenged by 
Selden, J., in Weet v. The Village of Brockport, 16 N. 
Y. 161, and the rule, above quoted, was pronounced 
“too broad,” inasmuch as “it fails to distinguish 
between a mere neglect of duty and an affirmative 
act by which some injury is done; and it makes no 
distinction between officers who owe a duty to 
individuals, from whom they receive a compensation 
for the performance of some specific service, and 
those whose obligations are to the public alone.” 

The question was again discussed very elaborately by 
Wright, J.,in Garlinghouse v. Jacobs, 29 N. Y. 197, and 
the conclusion was reached “ that town commissioners 
of highways are, in no event, liable to a private action 
for a mere neglect or omission to keep the highways 
of their town in repair,” and this appeared to meet 
the approval of a majority of the judges. The ques- 
tion did not, however, arise in the case, as it was 
shown that there were ro funds. 

Thus the matter rested until the case of Robinson v. 
Chamberlain, 34 N. Y. 389. In that case the defend- 
ant was a contractor with the canal commissioners, 
to keep in repair the first section of the Chenango 
canal, and the plaintiff was the owner of a boat 
which was injured on that section by reason of 
defendant's neglect. Peckham, J., who delivered one 
of the three opinions, took the ground that the canal 
was a public highway, and the contractor, in the 
position of a commissioner of highways, and from 
these premises, proceeded to demonstrate his liability, 
and, at the same time, the liability of highway com- 
missioners. Hunt, J., based his opinion on tke 
ground that the contractor was a public officer, and, 
therefore, liable. Smith, J., was for affirmance on 
what, it seems to us, was the correct, and only cor- 
rect, ground in the case, to wit: That the defendant, 
by his contract, assumed the absolute duty of repair- 
ing a public thoroughfare, and was therefore liable, in 
a civil claim, in behalf of any individual who had sus- 
tained special damage as the immediate consequence 
of his neglect to repair. We apprehend that there 
could be no question as to the liability of an indi- 
vidual, bound by a certain contract, to keep a road or 
bridge in repair. In such case the duty would be 
perfect and binding at all times irrespective of funds, 
and would be founded on a valuable consideration. 
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Whereas, in the case of commissioners of highways, 


the doubt as to their liability has arisen solely from 
the fact that their duty was contingent, indefinite and 
“dependent upon a train of circumstances.” 

It may be well enough to notice, in passing, a 
remark of Mr. Justice Peckham, in this case, refer- 
ring to the distinction laid down by Gould, J., in 
Lane v. Cotton, 1 Ld. Raym. 646, between officers, 
whose duties are imposed upon them for public pur- 
poses only, and those whose duties are voluntarily 
assumed, with a view to private advantage; he said, 
“but now, in this age, I think I am safe in saying 
that offices in general are accepted because the 
incumbents suppose their worldly condition will there- 
by be improved, pecuniarily, socially or otherwise. 
As to the voluntary assumption by contract, or the 
imposition of certain duties upon an officer, does any 
one accept an office in this country involuntarily ?” 
As the learned judge was speaking of highway com- 
missioners, he must have overlooked that provision of 
the statute (1 R. S. 347) which imposes a penalty of 
fifty dollars on any person who shall refuse to serve 
in that capacity. 

The question, however, has been definitely set- 
tled by the commissioners of appeals, in the case of 
Hover v. Barkhoof et al., which will probably be 
reported in 44 N. Y. reports. There the action was 
brought against the commissioners of highways in 
the town of Florida, county of Montgomery, for 
injuries sustained by the plaintiff by reason of the 
falling of a bridge. The unsafe condition of the 
bridge was shown, and that the commissioners had 
knowledge of the fact. It also appeared that, by a 
special statute (ch. 609, laws of 1853), the commis- 
sioners were authorized to borrow money to repair 
bridges without authority from the town; that is, 
they had it within their power to procure all needful 
funds for repairs. The court held that they were 
liable, following the decisions in Adsit v. Brady and 
Robinson v. Chamberlain. Of course the essential 
element of that liability, the negligence being proved, 
was the possession of funds, The court said: “If 
the defendants had shown that they did not have 
funds to repair the bridge, and that they could not 
have caused it to be repaired upon credit, under the 
statute, then they would have had a clear ground of 
defense.” After a review of some of the authorities, 
Earl, C., gave this as the conclusion: “I hold, there- 
fore, that commissioners of highways, having the 
requisite funds in hand, or under their control, are 
bound to repair bridges which are out of repair, they 
having notice of their condition. I do not mean to 
limit the rule te cases where they have actual notice 
of the condition of bridges, because there may be 
cases where their ignorance of their condition would 
be culpable.” 

Even with this question settled, the responsibility 
for the safe condition of highways is altogether too 
uncertain and contingent. The safety of public 
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thoroughfares is too important to be left to cir- 
cumstances or to the caprice or discretion of officers. 
True, the power of these officers for procuring funds 
has been somewhat increased of late years, but it is 
not yet sufficient to enable the highway commis- 
sioners of four-fifths of the towns ia the State to pro- 
cure the necessary funds to keep in good repair all the 
roads and bridges in their several towns. And, con- 
sidering the fact that they have a discretion as to 
what roads and bridges they will repair, in the 
absence of means for repairing all, and that, there- 
fore, a person injured by means of a defective high- 
way or bridge must show not only that they had funds 
enough to repair the particular defect, but all other 
defects in the town, it follows that there is practically 
no remedy, civilly, for injuries of this character. 

What is needed is a statute imposing the liability 
upon the towns and making it imperative and 
absolute. 


——_ee o——_—— 


AMERICAN REPORTS AND REPORTERS. 
No. VI. 
FLORIDA. 


Joseph Branch was the first Florida reporter, and 
published one volume containing the cases from 
January, 1846, to January, 1847. He was succeeded 
by James T. Archer, who also issued one volume, and 
was succeeded by David P. Hogue, who reported the 
cases, from January, 1849, to January, 1852, in three 
volumes. From that date to 1859 the reports were 
continued by Manaud D. Papy, in three volumes; 
from 1860 to 1867, by John B. Galbraith, in three 
volumes, and from that date to 1869 by Mr. Galbraith 
and A. R. Meek, in one volume. 

The fact that the laws of most of the southern 
States have been materially changed since the war, 
and the difficulty of procuring copies of the statutes 
since that date, has rendered it impossible for us to 
ascertain the existing provisions relative to reporters 
in most instances. 

MISSISSIPPI. 

The first reports published in this State were issued 
in 1834, by R. J. Walker, in one volume, and con- 
tained the decisions of the supreme court from the 
organization of the State government in 1818 to the 
adoption of the new constitution in 1832. The 
eases from the January term, 1833, to the January 
term, 1843, were reported in seven volumes, by 
Volney E. Howard. Mr. Howard was succeeded 
by W. ©. Smedes and T. A. Marshall, who con- 
tinued the series from the July term, 1843, to the 
November term, 1850, in fourteen volumes, John F. 
Cushman was the next reporter, and his seven 
volumes contain the cases from the January term, 
1851, to the April term, 1855. In pursuance of a 
statute his reports were entitled Mississippi Reports, 
and were numbered as a continuation of the reports 
issued by his predecessors, that is, from the twenty- 
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third to the twenty-ninth. James Z. George suc. 
ceeded Mr. Cushman, and his reports are in ten 
volumes, and contain the cases from the December 
term, 1855, to the April term, 1863. He was followed 
by R. O. Reynolds, the present reporter, who began 
with the October term, 1864, and has brought the 
cases down to the October term, 1869, in three 
volumes. 

The chancery decisions between the December 
term, 1839, and the July term, 1843, were reported 
by John D. Freeman in one volume, and from 1843 
to 1853 by Smedes and Marshall in one volume. 

There are two peculiarities about these Mississippi 
reports. The series of each reporter begins with a 
very bad preface and ends with a very good index to 
all the cases in the series. 





LOUISIANA. 


The first reports of this State were prepared and 
published by Francis Xavier Martin, one of the 
judges of the supreme court. The first two volumes, 
published in 1811-1813, are sometimes called Orleans 
Term Reports, being cases before the supreme court of 
the territory of Orleans, from 1809 to 1812 inclusive, 
These were followed by ten volumes of Louisiana 
term reports, containing the cases down to February, 
1823. Judge Martin continued to report in eight 
volumes, new series, the cases to the March term, 
1830. 

The reports of Judge Martin were a private enter- 
prise, but, in 1830, the legislature authorized the 
appointment of a reporter, at a salary of $1,200. 
Branch W. Miller received the appointment, and con- 
tinued the cases from 1830 to August, 1834, in five 
volumes, when he was succeeded by Thomas Currey, 
who reported, in 14 volumes, the cases to 1841. The 
five volumes of Mr. Miller, and the fourteen of Mr. 
Currey, are cited as “Louisiana Reports,” and are 
sometimes bound in ten volumes. 

Merrill M. Robinson was next appointed, and 
reported the cases from the October term, 1841, to 
1846, in twelve volumes, cited as Robinson’s Louis- 
iana Reports. It was then provided by the legislature 
that the reports were to be styled the Louisiana 
Annual Reports, and that each volume was to contain 
the decisions of a year. Under this arrangement, Mr. 
Robinson continued to report the cases till April, 1846, 
in the first four volumes of the Louisiana Annual 
Reports. The subsequent reporters of these reports 
were William W. King, who issued two volumes; 
William Randolph, who issued five volumes; A. N. 
Ogden, who issued five volumes; 8. F. Green, who 
issued three volumes; and J. Hawkins, the present 
one, whose last volume, the twenty-second of the 
annual report series, and the fourth by him, contains 
the decisions for the year 1870. 

The present provisions in the State relative to the 
reporter are that he shall be appointed by the gov- 
ernor, on the recommendation of the supreme court, 
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for a term of four years, and at a salary of $2,500 per 
year. The most minute directions are given as to 
what cases shall be reported, and how they shall be 
prepared for publication. The size of the type, the 
number of “ems” to the page, the number of pages, 
the weight and character of the paper, and the style 
of binding are all prescribed. The result is, that these 
reports are among the best in execution published in 
this country. 
TEXAS. 

The earliest cases reports in this State were pub- 
lished in Dallam’s Digest of the Laws of Texas in 
1845. The first reports were the three volumes of 
Thomas H. Webb and James Duval, containing the 
cases from 1845 to 1848. In 1849 Oliver C. Hartley 
became reporter, and reported the cases from that 
year to 1858, in eighteen volumes, being from the 4th 
to the 21st in the series of Texas reports. Mr. Hartley 
was succeeded by George Moore and Richard §. 
Walker, who continued the cases in three volumes, to 
1860. George W. Paschal reported one volume, con- 
taining the cases of the latter part of 1860. Charles 
L. Robards and A. M. Jackson reported the cases 
from 1861 to 1865, in two volumes, and Mr. Paschal, 
the present reporter, has continued the series to 1869, 
in four volumes, making thirty-two volumes in the 
entire series. 

ARKANSAS. 

Albert Pike was the first reporter in this State. 

His reports, five in number, contain the decisions of 


the supreme court from 1837 to 1842. E. H. English 
followed with eight volumes, containing the decisions 
to 1853. L. E. Barber succeeded, and published the 


decisions to 1867, in eleven volumes. The present 
reporter, N. W. Cox, has issued one volume, contain- 
ing the cases to the December term, 1869, and being 
the twenty-fifth Arkansas Report. 


TENNESSEE. 


The earliest reports of this State are two volumes 
of the decisions of the supreme court of the State 
(also the decisions of the federal courts in the district), 
published by John Overton in 1813, 1817, and contain- 
ing the cases from 1791 to 1815. In 1814 William 
W. Cooke published a volume of cases adjudged in 
the supreme court of errors and appeals, and in the 
federal courts for the district of West Tennessee, from 
1811 to 1814. 

This was followed by the reports of John Hay- 
wood, one of the judges of the supreme court of 
errors, which contained the cases decided in that 
court between 1816 and 1818, in three volumes. This 
Mr. Haywood was the same who a few years pre- 
vionsly had reported two volumes in North Carolina, 
and his last three volumes were numbered three, four 
and five in the series, with the three North Carolina 
Reports. In 1824 Jacob Peck, one of the judges of 
the court, published one volume, containing the cases 
between the September term, 1822, and the May 





term, 1824. This was followed by a volume of John 
H. Martin and George 8. Yerger, containing cases 
from 1825 to 1828. 

By an act of 1831, the legislature created the office 
of reporter, and provided that he should have the 
profits on his book as his compensation. Under this 
law Mr. Yerger was appointed reporter, and com- 
menced with the cases of that year. On the re-or- 
ganization of the government under the constitution 
of 1835, provision was made for the appointment ot 
an attorney-general, whose duty it was made, among 
other things, to report the decisions of the supreme 
court. Mr. Yerger was appointed the attorney-gen- 
eral, and continued his reports down to and including 
the December term, 1837, having issued in all ten 
volumes. Mr. Yerger resigned his office, in 1838, and 
Return J. Meigs was appointed attorney-general and 
reporter, and reported the decisions of the supreme 
court for the terms of 1838 and the early part of 
1839. 

West H. Humphreys succeeded Mr. Meigs, and 
reported the cases between the December term, 1839, 
and the April term, 1851, in eleven volumes. William 
G. Swan followed, who reported the decisions of 
1852, 1853 in two volumes. Then followed the five 
volumes of John L. T. Sneed, which contain the 
decisions from 1853 to 1857. Mr. Sneed was fol- 
lowed by John W. Head, who reported, in three vol- 
umes, the decisions from 1858 to 1860. Thomas H. 
Coldwell succeeded, and issued seven volumes, bring- 
ing the cases down to the April term, 1870. Joseph 
B. Heiskell is the present reporter. He has issued 
one volume, containing the decisions of the supreme 
court for the eastern division for the year 1870. 


——— 


THE UNITED STATES STATUTES REVISION. 

The comunissioners for revising the statute law of 
the United States have had printed the drafts of three 
titles or divisions of their work, viz.: “Crimes,” “The 
Legislative Power” and “The Executive Power.” 
The first was drafted by Commissioner Victor ©. Bar- 
ringer, and the other two by Commissioner Benj. 
Vaughan Abbott. These drafts have been quite ex- 
tensively circulated among the profession for exami- 
nation and suggestions, and will be hereafter revised 
before submitted to congress. 

The title én crimes is divided into nine chapters, 
as follows: (I.) “General provisions ;” (II.) “Crimes 
against the existence of the government;” (III) 
“Crimes arising within the maritime and territorial 
jurisdiction of the United States;” (IV.) “Crimes 
against justice ;” (V.) “Crimes against the operation 
of the government,” under which are forgeries and 
frauds, ete., counterfeiting coin and postal crimes; 
(VI.) “Official misconduct ;” (VIL) “Crimes against 
the elective franchise and the rights of citizens ;” 
(VIIL.) “Punishment of accessaries;” (IX.) “Con- 
cerning discipline and treatment of prisoners.” 
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This title on crimes was probably the easiest to 
construct of any the commissioners will have to 
encounter. Criminal law —if we exclude the law of 
evidence —is, comparatively, simple and of limited 
extent. Nevertheless, the compilation of a criminal 
code is sufficiently difficult, and presents abundant 
obstacles to success, the chief among which is arrange- 
ment. The commissioners have found this obstacle 
somewhat increased by reason of the special and 
limited jurisdiction of the United States. In their 
explanatory note to this title they say: 

“After much reflection, it has been deemed best to 
attempt a scheme of urrangement founded rather upon 
the grants of legislative power contained in the consti- 
tution, as near as may be, or upon the considerations 
which, under the general operation of the fundamental 
law, have led congress to denounce and punish par- 
ticular offenses. Yet this scheme, it is confessed, is 
not satisfactory to the commissioners. Under it, as 
perhaps under any other, certain crimes do not find an 
appropriate place, or, it may be, are wholly misplaced. 
The subject is full of difficulty ; but it is fortunate that 
the following pages are submitted to the public and to 
the profession as purely tentative. The candid and 
exhaustive criticism of all is invoked. A better 
method may thereby be developed, or it may turn out, 
after all, that the subdivisions by chapters should be 
dropped altogether, and the title runs throughout by 
sections only, without any regard to an exact classi- 
fication.” 

It will be a great mistake to abandon the attempt at 
“exact classification.” It is of primary importance 
that every code— and this revision will be substan- 
tially a code — be philosophical in its plan and arrange- 
ment. Mr. Barringer has probably adopted the best 
plan possible under the powers delegated to the com- 
mission, but it may be doubted whether he has always 
executed it successfully. Take, for instance, chapter 
third, which has the title “Crimes arising within the 
Maritime and Territorial Jurisdiction of the United 
States.” An awkward title certainly, and one alto- 
gether too comprehensive for “exact classification.” 
Most of the sections of this chapter would be better 
arranged under one or the other of two titles, “Crimes 
against the Person” and “Crimes against Property.” 

There is a noticeable absence of definitions — a very 
important omission in a work of this character. Thus, 
section twenty-one provides that every person who, 
within any fort, arsenal, etc., “commits the crime of 
murder” shall suffer death, yet we are not told what 
shall constitute murder. So every person who com- 
mits the crime of rape shall suffer death, yet what 
shall constitute rape is nowhere declared. 

Section thirty-one defines and prescribes the pun- 
ishment for maiming “any person,” by which we 
understand to be meant the maiming of another. In 
the same connection should be a section defining and 
prescribing punishment for the maiming of one’s self 
to escape the performance of a legal duty. 

It is remarkable how many crimes under the laws 
of the United States are punishable with death. 





There are in one chapter of this revision thirteen sec. 
tions in which that punishment is prescribed, and 
there are several sections in the other chapters 
Thus, besides treason, murder and rape, some of 
these capital offenses are as follows: Casting away 
vessels, arson of dwelling, piracy, robbery of vessels, 
setting at liberty or rescuing a person convicted of a 
capital offense. The criminal legislation of the United 
States does not appear to have been affected by the 
humane spirit of the age. 

We have not space to notice at this time the titles 
drafted by Mr. Abbott. 
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CURRENT TOPICS. 


Quite a sensation was created in the English par- 
liament a couple of weeks ago by a motion to exclude 
all lawyers from the house who had been elected for 
counties. This motion was founded on act of Edward 
III, passed just 500 years ago, and which some indus- 
trious antiquary had exhumed. The reason for its 
passage was declared to be that these “men of law 
who follow divers businesses in the king’s courts on 
behalf of private persons, with whom they are, do 
procure and cause to be brought into parliament sun- 
dry petitions in the name of the commons which in 
nowise relate to them, but only the private persons 
with whom they are engaged.” The lawyers directly 
declared the act repealed, on the authority of Lord 
Coke, and the attorney-general was of the same 
opinion. But the friends of the motion would not 
thus down, and a lengthy debate was the result. 





There is a curious passage in Lord Coke’s institutes 
showing the evil results of excluding lawyers from 
law-making bodies. Referring to the ordinance of 
Edward III, which declared lawyers ineligible for 
parliament, he said: “At a parliament holden at Coven- 
try, anno 6 Hen. IV, the parliament was summoned 
by writ, and (by color of the said ordinance) it was 
forbidden that no lawyer should be chosen knight, 
citizen, or burgess, by reason whereof this parliament 
was fruitless and never a good law made thereat, and 
therefore called ‘indectum parliamentum,’ or lack- 
learning parliament. And seeing that these writs 
were against law, lawyers ever since (for the great 
and good service of commonwealth) have been eligi- 
ble, and lawyers might have been elected in that 
parliament.” 


It is fortunate for some of our editors that they do 
not live, move and publish their papers in Australia. 
The chief justice of that country allows “no reflec- 
tions on the administrator of justice” there. Lately 
a barrister omitted certain circumstances from an affi- 
davit, and was fined 257. for malpractice. Popular 
feeling sided with the barrister, and he, himself, for- 
warded a letter over his own signature to the 


Inquirer newspaper, impugning the justice of the 
* 
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decision. The Jnguirer took up the matter in its | that they receive nothing from my estate, either real 


leading columns in favor of the barrister, and another 
newspaper, the Gazette, followed suit, and termed the 
decision an “unrighteous” one. Thereupon, the edi- 
tors were summoned for a contempt of court. The 
Inquirer men were very penitent, and were sen- 
tenced to imprisonment for one month. The editor 
of the Gazette, however, claimed that the actions of 
public men, not excepting judges, were open to fair 
and legitimate comment. The result of his comment 
in this case was a fine of 1007. and two months’ 
imprisonment. The chief justice, in the course of his 
remarks, said: “Sad, indeed, will be the fate of that 
country whose judges administer the laws under ter- 
ror of popular clamor foreshadowed by public prints.” 


It is a singular circumstance that, at this late day, 
a court should be called upon to decide whether a 
man has a legal right to whip his wife, and still more 
singular that the court was not unanimous in its 
decision. In a case lately before the supreme court 
of Alabama, the defense was interposed to an indict- 
ment for assault and battery on the wife, that the hus- 
band had a right at common law to chastise his wife. 
A majority of the court held that “the rule of love 
has superseded the rule of force,” and that “ the privi- 
lege, ancient though it be, to beat her with a stick, to 
pull her hair, choke her, spit in her face, or kick her 
about the floor, or to inflict upon her like indignities, is 
not now acknowledged by our law.” The venerable 
chief justice dissented from this view, we are sorry 
tosay. Perhaps he felt himself bound by that old 
decision of the Mississippi court, in Bradley v. State, 
Walk. 156, which held that a man might chastise his 
wife within reasonable bounds, 


There are some things which ought to be declared 
in and of themselves prima facie evidence of insanity, 
and among these is the attempt so often made to 
wreak “posthumous vengeance” through the instru- 
mentality of wills. This as a rule; but when a 
father attempts to disinherit his daughter, because 
she favors political principles at variance with his 
own, the rule ought to be extended so as to make the 
act positive and plenary evidence of mental aberra- 
tion. A will of this character has been propounded 
for probate in Chenango county. It contains the 
following item : 

“ Fifth. Believing that the natural consequences of 
actions, based upon or dictated by the political creed 
or belief approved of or advocated by my daughters, 
Cornelia A. Wood and Ruby Houck, have been and 
are to largely increase taxation, it is my will that the 
amount of taxes paid by me since 1861, and to be here- 
after paid previous to my decease by me, together with 
the succession or other revenue tax or taxes to be paid 
from or on account of property now or hereafter owned 
by me, be considered as having been paid for and on 
the account of my said daughters Cornelia A. Wood and 
Ruby Houck; and it is my will, and I hereby direct, 





or personal.”’ 

The probate of the will was contested, but whether 
successfully or not we have not learned. We com- 
mend the case to Dr. Ray, as the text for a chapter 
on “ Political Insanity.” e 


The supreme court of this State appears to be at 
the game of battledoor and shuttlecock with the act 
of 1867 to prevent animals from running at large in 
highways. The question is as to its constitutionality, 
so far as it authorizes the seizure of animals trespass- 
ing on private inclosures. The general term of the 
sixth district in Cook v. Gregg, not reported, and that 
of the fourth district in Fox v. Dunkel, 38 How. 136, 
have affirmed its constitutionality on that point, while 
the general term of the fifth district has, since those 
decisions were made, twice held the other way. 
McConnel v. Van Aerman, 56 Barb. 534, and Leavitt v. 
Thompson, id. 542. We now have aspecial term decis- 
ion re-affirming its constitutionality. Squares v. Camp- 
bell, in the August number of Howard’s Practice Re- 
ports. It is to be hoped that the court of appeals 
will set the matter at rest before another supreme 
court judge gets a chance at it. 


“ Tmportant if true.” The American Society news- 
paper has a recent article, making the following start- 
ling announcements: First, that an eminent lawyer 
says that all marriages celebrated on Sunday are void, 
because marriage is a civil contract, and civil contracts 
made on Sunday are void; second, that the children 
of a deceased millionaire are going, for this reason, to 
contest their father’s will, by which he gives his estate 
to his children by a second wife, to whom he was 
married on Sunday; and third, that a learned judge 
has lately decided that marriages between minors, or 
between an adult and a minor, are void. Now, peo- 
ple should avoid great excitement in warm weather, 
and although, of course, no lawyer needs to be told 
any thing about the law in question, yet, to relieve 
the minds of the laymen and lay-ladies who form and 
read our foolish “American Society,” we will state, as 
gravely as we can, that there is no cause for alarm, 
at least, to the ladies. The marriages are all valid, 
everywhere. Even in this State, although marriage is 
held to be a civil contract, yet civil contracts made 
for a lawful purpose, and not tending to disturb the 
public peace and quiet, are valid and enforceable, 
although made on Sunday. Now, unless it can be 
made out that marriage is a contract tending to dis- 
turb the public peace and quiet, we see no trouble. 
Some marriages do have that tendency, undoubtedly, 
and we advise the female parties thereto to look out 
for themselves. As to the millionaire, we fancy his 
will must stand; he might have given his estate to Tom, 
Dick and Harry, who are not his children at all, even 
by a Sunday marriage, and they would take it in spite 
of the children by the week-day marriage. As to 
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marriages of minors, in every community the lawful 
age at which marriage may be contracted is fixed 
below the age of majority; in this State it is fourteen 
for men and twelve for women, the latter being so 
much smarter, and, we may add, more impatient. 


———_—_ > eo — 
GENERAL TERM ABSTRACT. 
JUNE TERM, 1871. 

New York Common PLEas. 


ACCOUNT STATED. 


1. This action was brought to recover a balance of $210, 
alleged to be due from defendant. The material part 
of the defense was the stating of an account between 
the parties, when a balance of $9 was agreed to be due 
plaintiff. The referee’s findings agree with defendant’s 
claim. On appeal by plaintiff, held, the account was 
gone over of the goods sold and the payments, and the 
result, the defendant says, that was -arrived at 
was, that there was $9 due the plaintiff, showing that 
the defendant acquiesced and agreed in that as the 
amount due. Upon this state of facts an action could 
have been maintained against the defendant for that 
sum as upon an account stated. When an account is 
thus stated it is usually conclusive upon both parties, 
but not absolutely so, unless there have been mutual 
compromises, which operate as an estoppel in pais; 
but otherwise it is open to impeachment for fraud or 
mistake; but the burden of showing fraud or mistake 
is upon the party impeaching it. When parties have 
adjusted an account, have struck a balance and agreed 
upon the amount due, courts are exceedingly unwilling 
to open it again, unless there has been fraud, or it is very 
clear that there has been a mistake. In the case at 
bar, the plaintiff did not deny that the account of 
goods sold and payments had been gone over at the 
time stated, and that the result arrived at was a bal- 
ance due to plaintiff of $9. He gave no testimony 
to show how this result was arrived at, or by what mis- 
take in respect to any particular item or items the error 
was made. Judgment affirmed. Koch v. Bouitz. 
Opinion by Daly, C. J. 

2. It is not necessary, in an account stated, that there 
should be mutual or cross demands. They may be all 
on one side, or consist, as in the case at bar, of charges 
and the acknowledgment of payment. The simple 
reading over of the items of an account between the 
parties, and the striking of a balance on the agreement 
upon the amount due, is sufficient. Ib. 

3. Conforming pleadings to testimony, on appeal.— 
The court, on appeal, should not hesitate to conform 
the pleadings to the testimony when the evidence was 
received without objection. Ib. 


APPEAL. See Account Stated; also see Brokers. 


BROKERS. 


1. Evidence of custom as to commissions.— The claim 
in this action was based on an employment of plaintiffs, 
and an alleged usage of brokers to charge a rate of two 
and one-half per cent on the rent for the first year, one 
per cent on the rent for the subsequent years, and one 
per cent on the bonus. The exceptions, on review, are 
as to the admission of proof as to the usage or usual 
rate of commissions, and to the judge’s refusal to 
grant a new trial on the ground of misdirection to the 
jury on the subject of the evidence of such usage. 








Held, that the evidence of usage of brokers as to com 
missions was admissible. All the parties were doing 
business in the city of New York, where the defendant 
employed the plaintiffs as real estate brokers. Nocom- 
pensation was agreed upon. Those who deal with 
brokers are presumed to do so with notice of their 
usages, when such usage is not in contravention of 
any rule or principle of law. A usage to charge a cer. 
tain commission, if general, is notice to all who deal 
with brokers, and binds them. The evidence offered 
failed to establish the general usage claimed ; the verdict 
in favor of plaintiffs, as an award of a reasonable com- 
pensation, is, however, warranted by the evidence, 
Siegel et al. v. Lewis et al. “Opinion by J. F. Daly, J. 

2. Review of charge on appeal.—The court at gen- 
eral term may review the charge below, even where no 
exceptions were taken to it, and, if error be found in 
it, may order a new trial upon an appeal from an order 
refusing a new trial. This is not a matter of right, 
however, in the appellant, when he took no exceptions 
and made no request. In all cases the whole charge 
must be considered, not detached portions which were 
not excepted to. Ib. 

3. The employment of a broker.—The plaintiffs, real 
estate brokers, were authorized by defendant to finda 
purchaser for certain premises belonging to him, for 
which they were to receive the usual commissions. 

i subsequently introduced one Schwab, a per- 
son of good financial ability, to defendant, and negotia- 
tions were had between the parties, which finally 
resulted in the defendant executing (conjointly with 
his wife) the following receipt: ‘‘ Received from A. 
Schwab the sum of $10, part of purchase-money on 
the sale of my house, No. 182 Ludlow street, in the 
city of New York, for $22,100.” The sum named was 
paid and the receipt given preliminary to an agreement 
to be executed by the parties, in which the terms of 
sale should be more fully stated, and upon the execu- 
tion of which $500 was to be paid. This agreement 
was never consummated. Schwab declined the pur- 
chase. Judgment was given below in favor of the 
plaintiffs for the amount of their commissions on sale. 
On appeal, held, the employment being clearly estab- 
lished, the only question is, did plaintiffs fulfill the 
terms of their employment? The minds of the defend- 
ant and Schwab, who had been introduced by 
plaintiffs, met, and were expressed in the payment of 
the money, and the giving of the receipt for the pur- 
chase. Defendant chose to consider the sale as made 
when the receipt was given, and trusted to the credit 
and honesty of the purchaser. The plaintiffs were not 
accountable for the imperfect manner in which the 
agreement or receipt was drawn; it was not their duty 
to supervise its execution, nor were they responsible 
for its performance. They found a purchaser whom 
defendant accepted, and thus performed the services 
for which they were employed. The statute of frauds 
does not affect plaintiffs’ claim, which is independent 
of the agreement between defendant and the pur- 
chaser. Barnard v. Mount, 3 Keyes, 203, cited. Judg- 
ment affirmed. Heinrich et al.v. Kom. Opinion by 
Larremore, J. 

4. When brokers cannot act for both parties.— Appeal 
from a judgment in favor of plaintiff for his commis- 
sions for effecting the exchange of certain real estate. 
The plaintiff claimed that he was entitled to receive 
the commissions from both parties to the exchange. 
Defendant denied his employment, or his right in any 
case to act as a broker for both parties. On appeal, held, 
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upon an exchange like this it is difficult to say who is 
the purchaser, and, so far as the broker is concerned, 
this is immaterial, for his right to a commission depends 
upon his employment either to buy or to sell, or to 
effect an exchange of property for the person in whose 
interest he is acting, and for whom he must act exclu- 
sively. Plaintiff could not act for both parties and be 
compensated by both, unless that was the understand- 
ing with each other and with him. If the defendant 
ever employed the plaintiff at ail, it was to get a satis- 
factory offer for his house, and it does not appear that 
any thing was done under the alleged employment; 
and, after the lapse of more than a year, nothing hav- 
ing been done, it must be regarded as practically 
atanend. The exchange of the properties was plain- 
tiff’s own conception, and if he meant in bringing it 
about to act exclusively as defendant’s agent he 
should have so advised him. Plaintiff has precluded 
himself from receiving any thing from either party, for 
he was not, in the true sense of that relation, the 
broker of either. Pugsley v. Murray, 4 E. D. Smith, 
and Watkins v. Consall, 1id., cited. Judgment reversed. 
King v. Parr. Opinion by Daly, C. J. 

5. When brokers may act for both parties.—A broker 
or any other agent may undoubtedly act for both the 
principals in a sale or exchange of property, when that 
is the understanding of both the principals with each 
other and with him, and under such an arrangement 
he would have the right to apportion his regular com- 
missions equally between them. Ib. 

Also, see Usury. 
CONTRACTS. 

Rescission of contracts.— The plaintiff put in defend- 

ant’s house a furnace, which he guaranteed would heat 


the house satisfactorily. It did not prove satisfactory the 
first winter, and the plaintiff caused certain alterations 
to be made, with the consent of defendant, which, it 
is alleged, caused it to work well. Defendant con- 
tinued to use the furnace, and made no complaint till 
the bill was presented, about a year and a half after 
the furnace was put in. Judgment for plaintiff in 


an action for the price of the furnace. On appeal, 
held, if defendant wished to rescind the contract, 
it was incumbent on him, if the furnace on cold days 
would not heat the house, as alleged, after the altera- 
tion made in it, to have so notified the plaintiff; other- 
wise he must be regarded as having elected to keep it, 
with the right to sue for the breach of the warranty, 
or show the extent of its diminished value in an action 
for the price. Defendant should not have gone on 
using the furnace throughout the whole of the winter, 
but should have given prompt notice of his intention 
to rescind. He might have been entitled, on his 
counterclaim, to something for the insufficiency of the 
furnace during the first winter, but he failed to give 
any evidence to serve as a measure to reduce the 
amount agreed to be paid in the first instance. Judg- 
ment affirmed. Butler v. Kellogg. Opinion by Daly, 
C. J. 
CUSTOM OF TRADE. See Brokers. 
DAMAGES. 


1. Measure of damages.—The defendants sold a 
horse, wagon and appurtenances, and a certain milk 
route in the city of New York, agreeing, at the same 
time, that he would not sell milk on the said route. 
This action is for damages for breach of the agreement. 
The defendant claimed that the correct rule of dam- 
ages would be the difference between the contract 
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price at which defendant sold the property and its 
actual value after the breach. This was overruled. 
Judgment for plaintiff. On appeal, held, that the loss 
of customers and loss of daily profits was the direct 
result of the defendant’s breach of his agreement, and 
is admissible as proof of damage. It might be that 
the route was worth more than the defendant sold it 
for, but, if so, the plaintiffs were entitled to the benefit 
of their bargain; and the defendant has no right to 
reduce the value of the property, by interfering with 
it, taking away customers, etc., down to a sum equal 
to the contract price. Judgment affirmed. Tuttle et 
al. v. Hannegan. Opinion by J. F. Daly, J. 

2. Evidence. — On the trial the admission in evidence 
of a certain writing, which contained, in the form of a 
condition of a bond, an agreement substantially the 
same as in the complaint was objected to. Held, that 
the writing was not a bond, and, not being under seal, 
it cannot be regarded as an instrument of higher 
character, into which the parol contract of the 
parties was merged. The plaintiffs were not bound, 
therefore, to bring their action upon it, but had a right 
to plead the parol agreement, and offer the writing in 
evidence to sustain their case. Exceptions were not 
well taken. Ib. 

EVIDENCE. See Brokers, Damages, and Pleadings. 

INJUNCTION. 

Appeal from an order of special term of this 
court, denying defendant’s motion to dissolve a pre- 
liminary injunction restraining the collection of a 
judgment in the 7th district court of New York city, 
in favor of defendant against plaintiff. Upon applying 
for the preliminary injunction, plaintiff did not 
deposit the amount of the judgment and costs, nor 
give the bond as required by the revised statutes (R. 
S., part 3, ch. 1, title 2, art. 5, § 140). Held, that a com- 
pliance with this statute was necessary to give this 
court jurisdiction. This has been held in the superior 
court and in this court, where it is well settled that 
the provisions of the statute in that regard were not 
abrogated by the code. Cook v. Dickenson, 2 Sand. 
691, and Carpenter v. Keating, 3 Albany Law Journal, 
51, cited. Order appealed from reversed. Gray v. 
Redfield. Opinion by J. F. Daly, J. 


JUDGMENT. See Pleadings. 


LEASES. 


Mechanics’ lien: who is “owner”? under lien law.— 
The defendants, the Messrs. Pitt, were the owners of 
the premises in question. The defendant, Vierkant, 
applied to lease them for a Russian bathing establish- 
ment. The premises were not suited to this business, 
and, after some negotiations, the Pitts leased the 
premises to Vierkant for five years, with the understand- 
ing that the plan of the alterations were to be sub- 
mitted to William Pitt, and, if it suited him, it was 
to be “all right.”” Vierkant then made the contract 
with plaintiff, under which the proceedings under the 
lien law are taken. It appeared that Pitt was the 
principal man in giving directions for the work. Both 
Vierkant and Pitt agree that the bath-house was to be 
built and the alteration made at the expense of the 
lessee, and the lessors were not to pay any part of the 
work. Held, that Vierkant was the owner within the 
meaning of the lien law. The word “owner,” as used in 
the statute, refers to the erection, and not to the land 
on which it is placed, and, if the land is owned by one 
person and the building by another, it is only the title 
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of the latter that can be affected by the lien. Vierkant, 
and not the lessors, were to pay for what was done, 
and all that the lien could reach was his right and title 
to the use and enjoyment of the premises for the 
period during which they were demised to him. The 
judgment against the Messrs. Pitt must be reversed. 
Muldoon v. Vierkant and Pitt. Opinion by Daly, C. J. 
See Mechanics’ lien. 


PLEADINGS. 


1. What cannot be shown under general denial.— The 
claim in suit was predicated upon a judgment alleged 
in the complaint to have been given and entered in 
the supreme court on January 7, 1868. The suit was 
commenced in March, 1868. The answer, served in 
July, 1868, simply denied each and every allegation in 
the complaint. On the trial, a judgment roll was pro- 
duced and given in evidence, establishing the recovery 
of the judgment as alleged in the complaint. Defend- 
ant then offered in evidence an order of the supreme 
court, dated April 29, 1868, vacating the judgment, 
which was objected to, first, b made sub 
to the commencement of the suit, and inadmissible 
under the answer; second, that it could only be ad- 
mitted on order and by way of supplemental answer. 
It was, however, admitted in evidence and plaintiff 
excepted. Judgment was given for defendant. On 
appeal, held, in the admission of this testimony there 
was anerror. The issue being alone as to the alleged 
recovery of the judgment, the general denial could only 
allow proof as to that fact, and in no way presented 
any question as to the judgment having been subse- 
quently vacated. The plaintiff established his case by 
production of the judgment roll, and defendants were 
allowed, against objection and exception, to maintain 
a defense, in no way suggested by way of answer, by 
introducing the subsequent order vacating it. This 
order constituted no part of the judgment roll, and 
was, in itself, the subject of a separate appeal from that 
which might be taken from the judgment. The judg- 
ment once perfected, however irregular in form or 
entry, was not void, but only voidable, and any matter 
of allegation attacking directly or collaterally its force 
or its right to “full force and credit’’ ought to have 
been specially pleaded. No application was made or 
allowed to amend the answer by adding this new de- 
fense, and evidence to establish it is inadmissible. A 
judgment in an action must be warranted by what has 
been alleged and proved. Wright v. Douglass, 25 N. Y. 
270, cited. Judgment reversed. Carpenter v. Goodwin 
et al. Opinion by Robinson, J. 

2. To what time pleadings relate.— By the former rule 
the pleadings all had reference to the state of facts 
existing at the date of the declaration in the action, 
and a defense thereafter arising could only be specially 
pleaded. The code, however, allows the defendant, by 
answer, to make available as a defense whatever has 
transpired previous to its being interposed, and the 
validity of the pleading is to be tested as to the state 
of facts when it is interposed. Ib. 


Also see Account Stated. 





PUBLIC OFFICERS. 
An officer of the government of the United States is 
not responsible upon contracts made by him officially 
in the discharge of his public duties unless he expressly 
engages to be answerable, or the circumstances are 
such as show that he intended to bind himself person- 
ally. He is not bound even in cases where, by the 





terms of the contract, he would be if the agency were 
one of a private nature, the reason being that it is not 
to be presumed that a public officer intends to bind 
himself personally when acting as a public functionary, 
or that the party dealing with him in matters relating 
to his public duties means to rely upon his indi- 
vidual responsibility. Crowell v. Crispin. Opinion by 
Daly, C. J. 


STATUTE OF FRAUDS. See Brokers. 


USURY. 


The defendants acted as brokers of the plaintiff, and 
advanced certain sums of money to carry the stock 
in question in this action. These sums were borrowed 
by them at the request and for the use of plaintiff, and 
the extra rate of interest paid therefor was not shown 
to have inured in any way to the benefit of defend- 
ants. The transactions in reference to the charge and 
payment of such extra interest were had and con- 
ducted, not between the plaintiff and defendants, but 
between third parties and the defendants as agents of 
plaintiff. Held, that, as defendants were discharging, 
by plaintiff’s direction, obligations which he had 
assumed or incurred, they were entitled to payment 
of the amount thus disbursed. Plaintiff agreed to 
pay such extra interest, and may be said to have bor- 
rowed from defendants the amount necessary for that 
purpose. I cannot find in this proceeding any viola- 
tion of the statute against usury. But, if this view be 
incorrect, the holder of the note is entitled to recover 
the amount of the original indebtedness for which it 
was given, exclusive of the amount alleged to be usuri- 
ous. 37 N. Y. 353; 39 id. 325; 33 Barb. 637, cited. 
Smith v. Heath et al. Opinion by Larremore, J. 


——*+) o—__- 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK. * 


ACTION. 

1. To stay proceedings in another suit.— It is improper 
to commence one action to stay proceedings in another, 
whether in the same or another court, where the plain- 
tiff in the second action could have obtained the same 
relief in the original action that he may obtain in the 
second. Savage v. Allen. 

2. If the former action is still pending, the defendant 
therein is not remediless. He may yet set up therein 
any defense which he has against the claim of the 
plaintiff. Ib. 

ALTERATION OF INSTRUMENTS. 

1. It is not every alteration that will destroy an 
instrument. In order to produce that effect the 
alteration must be material. Flint v. Craig. 

2. The general rule is, that any alteration which, in 
any event, may alter the promisor’s liability, is mate- 
rial and vitiating, if made without his consent at the 
time or approval afterward; otherwise not. Ib. 


ANSWER. 

1. In action for dower. —Where, in an action brought 
to recover dower, the defense is that the premises have 
been sold for taxes, and the defendant claims under 
the tax rule, and a lease or conveyance thereof from 
the corporation, the answer must cover the various 





*From Hon. O. L. Barbour, and to appear in volume 53? 
of his Reports. 
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matters which it will be necessary for the defend- 
ant to prove to establish the validity of the lease; 
otherwise it will be bad on demurrer. Nicoll v. 
Fash. 

2. When defective. — Where, conceding the truth of 
an answer, the defendant would not be entitled to 
judgment, because other facts, not averred, would 
need to be proven to establish the defense, the omis- 
sion to plead those facts will prevent his giving 
evidence to support them. Hence the answer is 
defective. Ib. 

8. Separate defenses.— Where a defendant, in his 
answer, states several defenses separately, and num- 
bers them, thus showing that he meant to plead them 
as separate and distinct defenses, he cannot afterward 
be allowed to assert that they are not so, and that 
a portion of the answer demurred to is merely intro- 
ductory to another clause not demurred to. Ib. 


ASSESSMENT AND ASSESSORS. 


1. Payment of tax : whether voluntary or compulsory.— 
Where, upon the non-payment by the plaintiff of a 
tax assessed against him, proceedings, in the nature of 
proceedings supplementary to execution, were insti- 
tuted, by the supervisor of the town, before the county 
judge, to compel thé plaintiff to pay such tax, pursuant 
to the statute of 1867 (Laws of 1867, ch. 361), under 
which he was required, by an order of the county 
judge, forthwith, to pay to the county treasurer the 
tax as assessed and levied, with costs, and an execu- 
tion was directed to be issued therefor to the sheriff; 
whereupon, the plaintiff, on being served with a copy 
of the order, paid such amount to the county treas- 
urer; held, that such payment was not, in any just or 
legal sense, a voluntary payment of the tax. Bailey v. 
Buell et al., assessors, etc. 

2. Action to recover back an erroneous assessment.— 
Held, also, that, if the assessment was illegal and 
unauthorized, there could be no question but that the 
plaintiff had been injured by it; and that, in an action 
brought by him against the assessors, he might recover 
back the amount he had been compelled to pay by rea- 
son of the wrongful assessment. Ib. 

3. Where, in such an action, it is claimed by the 
defendants that the plaintiff was, in fact and in law, a 
resident of the town at the time the assessment 
was made and completed, it is a question of fact for the 
jury to determine upon all the evidence; and it should 
be submitted to them. Ib. 

4. It is, under such circumstances, proper for the 
judge to charge the jury that they have nothing to do 
with the question whether the plaintiff was or was not 
liable to be assessed and taxed in some other town or 
place; but that the only question for them to determine 
is whether he became a resident of the town where he 
was assessed, so as to warrant the assessors in assessing 
him there. Ib. 

5. Liability of assessors for an erroneous assessment.— 
If assessors undertake to assess a person, for personal 
property, who is not a resident of their town, they 
render themselves liable, in an action brought by the 
party wrongfully assessed, for the damages he has sus- 
tained in consequence of such illegal assessment. Ib. 

6. The plaintiff, in such an action, is not bound to show 
that he is a taxable inhabitant of some other town or 
place, in order to maintain it; nor could the contrary 
be shown, by way of defense. It is enough for him to 
show, in such a case, that he was not a resident, and 
the assessors had no jurisdiction over him. Ib. 





BANKS. 

1. Acts and representations of officers: when bank 
estopped by.—Any language, whether verbal or written, 
employed by an officer of a banking institution, whose 
duty it is to know the financial standing and credit of 
its customers, representing that a check drawn upon it 
is good, and will be paid, estops the bank from there- 
after denying, as against a bona fide holder of the 
check, the want of funds to pay the same. This doc- 
trine should be most rigidly applied as against the 
banks. Pope v. The Bank of Albion. 

2. Experience has shown the necessity of relying 
upon the representations of the proper officers of the 
banks, as to the existence of funds to the credit 
of those drawing checks upon them; and, when these 
representations are made, sound policy requires that 
the banks shall be held responsible for their truth, and 
not be at liberty to show their falsity, as against bona 
fide holders of the checks, who have purchased the 
same upon the strength of such representations. Per 
G. G. Barnard, J. Ib. 

3. Acceptance of checks without funds of drawer. — 
Early in February, 1866, B. drew his check on the 
defendant’s bank for %3,000, payable to himself or 
order, post-dated March 1, and procured C., the assist- 
ant cashier of the bank, to write “‘ Accepted, A. J. C., 
A., cash,” on its face. The drawer had no funds in the 
bank at the time, and C. had no authority to certify or 
accept the check. The check was subsequently 
indorsed by B. to G., and by G. to the plaintiff. In 
an action against the bank, upon the check, the referee 
found as facts that the plaintiff paid full value for the 
check without actual notice of any thing tending to 
impair its validity. Held, that the plaintiff was entitled 
to recover. Ib. 

CHATTEL MORTGAGE. 

1. Who may avoid it for usury. — A chattel mortgage 
can be avoided, for usury, by a judgment and execu- 
tion creditor of the mortgagor. Carow v. Kelly, 
sheriff. 

2. A person who, like an execution creditor, asserts 
a lien upon mortgage property, is not a stranger, within 
the meaning of the rule, that the defense of usury is 
a personal one, and cannot be preceded by one having 
neither priority of estate nor of blood with the bor- 
rower, that is to say, by a mere stranger. Ib. 


CONSTITUTIONAL LAW. 


1. Construction of State constitution of 1867-8, section 
15, article 7: time of ‘‘ adoption.” —The word “ adop- 
tion,’ as used in section 15 of article 7 of the State 
constitution of 1867-8, which declares that ‘‘ The exist- 
ing county courts are continued, and the judges thereof, 
in office at the adoption of this article, shall hold their 
offices until the expiration of their respective terms,” 
means “the adoption of this article as a part of the 
constitution.’’ It does not refer to the time when the 
votes should be cast and canvassed and declared, and 
the people should have decided to discard the corres- 
ponding article in the former constitution, and to put 
the new one in its place, but to the time when the arti- 
cle should be fully and completely adopted as a part of 
the constitution. It means an adoption consummated 
and completed, and not one inchoate and imperfect. 
The People ex rel. Clark v. Norton. 

2. County judge: term of office. — Accordingly, where 
the defendant was duly elected to the office of county 
judge of Wayne county, at the general election in 
November, 1869, for the term of four years, to com- 
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mence on the first day of January, 1870, and took the 
oath of office, and entered upon the duties of the 
office, and continued to discharge such duties until 
the general election in November, 1870, it was held, 
that there was no vacancy in the office to be filled at 
that election; that the defendant entering upon the 
office simultaneously with the adoption of such 6th 
article of the constitution, and being in office at such 
adoption, was entitled to hold his office until the 
expiration of the term for which he was elected. Ib. 

3. Limitation or prohibition in respect to age of 
judge.—The limitation or prohibition in respect to 
age, contained in section 13 of article 6 of the constitu- 
tion, adopted in 1869, was not intended to apply, and 
does not apply, to justices and judges in office at the 
time of the adoption of the judiciary article as a part 
of the constitution, but only to judges or justices 
appointed or elected under and in pursuance of the 
said 6th article. The People ex rel. Davis v. Gardner. 

4. The plan adopted and sought to be carried out by 
this article was to allow every judicial officer, duly 
elected under the constitution and laws previously 
existing, to take and to retain his office for the full 
term for which he had been elected, the same as though 
no change had been made in any respect. Ib. 

5. Accordingly, held, that the limitation or prohibi- 
tion in respect to age in said section 13 did not apply 
te a county judge who was elected at the general 
election in November, 1869, for the term of four years, 
to commence on the Ist day of January, 1870, and who, 
pursuant to said election, entered upon and continued 
to perform the duties of the office. Ib. 


DEED. 


1. What passes, by description of premises bounding 
them “along the north line” of an alley.—M. and 
wife, being the owners of a piece of land, laid out the 
same into village lots, and made and filed a map 
thereof, which embraced an alley, designated thereon 
as ‘South alley.”” They subsequently conveyed three 
of such lots by their numbers, as designated on 
such map, to the plaintiff, by deeds, bounding such 
lots ‘‘ along the north line of South alley,’’ and described 
them as known and distinguished on a map of village 
lots, owned by the grantors, by the numbers mentioned 
in the deeds, with the appurtenances. Held, that 
neither the grantors, nor those deriving title from 
them to the land described as an alley, could inclose it, 
and exclude the plaintiff and his heirs and assigns from 
using the alley asa way. Cox v. James. 

2. Use of alley as appurtenant: reference to map. — 
Held, also, that the reference in the conveyances to the 
map on which the lots conveyed were described, intro- 
duced the map into the deeds, and made it a parcel of 
the deeds, and the grantees were entitled to the use of 
the alley along which the lots were described as lying, 
as appurtenant to the grants. Ib. 


GUARDIAN AND WARD. 


1. Power of guardian to assign securities. — Where 
real estate belonging to infants is sold by order of the 
county court, and a bond and mortgage given to the 
special guardian (who is also general guardian) of the 
infants, to secure the payment of a part of the pur- 
chase-money, he has power to sell and assign such 
bond and mortgage, and can, by such sale and assign- 
ment, give the purchaser a perfect title thereto. Tut- 
tle v. Heavy et al. 

2. No order from any court is necessary to enable 





a guardian to make such an assignment, or to establish 
its validity. Ib. 
LETTERS OF CREDIT. 

1. The defendant, by a letter of credit dated at Bre. 
men, addressed to the plaintiffs at New York, opened an 
account with the latter in favorof R. & Co., of New 
Orleans, for $50,000, to be used by sixty days’ sight 
drafts; adding: “‘This credit is intended for advances to 
be made on consignments of merchandise to my address, 
and you will please to keep the same in force for the com- 
ing year, 1860. It is, however, not required that bills of 
lading accompany the advice of the drafts.” Held, 
that the general authority first conferred by this let- 
ter was not restricted by the subsequent clause. That 
the latter clause did not make it the duty of the plain. 
tiffs to see, before they accepted drafts drawn by R. & 
Co., which were apparently within the terms of the 
authority, that they were drawn against consignments 
made to the defendant’s address. Gelpeke v. Quentell. 

2. Held, also, that the clause, “it is, however, not 
required that bills of lading should accompany the 
advice of the drafts,’’ should be construed as dispens- 
ing with the necessity of bills of lading accompanying 
the drafts themselves. Ib. 

3. Instruments of that character should be construed 
as the parties to whom they are addressed may fairly 
and reasonably be expected to understand them. Ib. 


PARTNERSHIP. 

1. Liability of an incoming partner. — An incoming 
partner, who becomes a member of the firm aftera 
contract has been made by it with an individual, for 
work and labor to be done by him, and performance 
has been commenced under it, is liable to the employee 
for the work and labor performed by the latter after 
such new partner becomes a member of the firm, and 
is elected and takes upon himself the duties of its 
chief managing and executive officer. Fuller v. Rowe. 

2. If the company is dissolved, and abandons its 
work, before the period for which the employee was 
hired expires, this gives the latter the right to bring 
his action for work and labor, the same as though no 
special contract had ever been made. Ib. 

3. But he cannot be made liable for that portion of 
the indebtedness which accrued before he came into 
the firm, except by his own act or agreement, founded 
upon a sufficient consideration. Ib. 

4. Merely becoming a member of the firm is not suffi- 
cient, and raises no legal presumption against him. If 
it is a promise or agreement to pay previous debts of 
the firm, it cannot be inferred from that circumstance 
alone. Ib. 

5. The question, in such a case, is, whether the incom- 
ing partner has assumed the old indebtedness. And 
this is a question of fact, or a mixed question of fact 
and of law, but not of law merely. Ib. 


PROMISSORY NOTES. 
1. Alteration of. —Where a note is given payable “to 
the order of’ certain persons named, and, after its 
delivery by the makers, the holders, without the 
knowledge or consent of the makers, erase the 
words “to the order of,’’ and :msert the words “or 
bearer;”’ this is an alteration which does not change 
or affect the liability of the makers, and, unless it can 
be seen that their liability may possibly be affected 
prejudicially by the alteration, it does not vitiate and 
destroy the note, it seems. Flint v. Craig. 
2. Even assuming that such an alteration was in fact 
made, and is material, still it is not necessarily a for- 
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gery; that depending upon the intention with which 
the alteration was made. A fraudulent or felonious 
intention is not to be presumed, but it is to be 
proved. Ib. 

3. Although an alteration in a promissory note be 
material, so that the makers might, if they should so 
elect, avoid payment upon the ground of the unauthor- 
ized alteration, yet, as they might, upon inquiring into 
the facts and circumstances, ratify the alteration, and 
thus render the note valid, or consent to pay it with- 
out regard to such alteration, and as it would be just 
that they should do so, the law will infer that they 
would. Ib. 


4. But this isa question which concerns the makers’ 


alone. A third person, who is not a party to the note, 
nor in privity with any one who is a party, has no 
interest in the question, nor right to assume that the 
makers will refuse to pay on account of the altera- 
tion. Tb. 

5. A person, to whom a promissory note made by 
another has been turned out by the holders as collat- 
eral security for the payment of a loan, and who, on 
demand of the note, after payment of the loan, refuses 
to redeliver it, cannot, in an action by such holders to 
recover for the wrongful conversion of the note, set up 
the defense that a material alteration has been made in 
it since it was executed, either as a bar to the action or 
to mitigate the damages. Ib. 

6. The whole matter and subject of the alteration of 
the note is, as between the parties to such action, 
wholly irrelevant and immaterial for any purpose. Ib. 


“- REFEREE. 


A referee should pass upon objections to evidence as 
they arise. It is error for him to reserve his rulings 
upon the questions arising, and objections made, until 
the final submission of the case, and there decide the 
case as though there had been no objections to any 
portion of the evidence. Smith v. Kobbe. 


—-— +e -—— 


NOTES OF DECISIONS IN UNITED STATES 
COURTS.* 


BANKRUPTCY LAW. 


1. What property exempt under. — A family sewing 
machine is properly exempt under the fourteenth sec- 
tion of the bankrupt act. In re Graham, bankrupt. 
Opinion by Hopkins, J. 

2. A watch, not being exempt by the statute of the 
State, does not properly come within the discretionary 
articles contemplated by that section. Ib. 

3. Exemption defeated by fraud.—In property con- 
veyed by the bankrupt in fraud of creditors prior to 
the filing of the petition against him, and afterward 
recovered to the estate, he cannot claim any exemp- 
tions. The sale is good as against him; in attempting 
to place this property beyond the reach of his creditors 
he has placed his exemptions beyond his own reach. Ib. 

4. In the list of exemptions the value of the articles 
set apart should be stated, so that it may be seen 
whether they come within the limitations of the 
act. Ib. 

5. Involuntary bankruptcy: removing property. — 
Under section 29 of the bankrupt act it is not neces- 
sary that the debtor should be an actor in promoting 





a Josiah H. Bissell, reporter of seventh judicial cir- 





the taking of his property; the suffering it to be taken 
is a violation of the act. In re Heller, bankrupt. 
Opinion by Hopkins, J. 

6. Duty of insolvent when sued. —It is the duty of an 
insolvent, when sued, to take measures to secure the 
equal disposition of his property among his cred- 
itors. Ib. 

7. And if he makes no defense to the actions, does 
not notify his other creditors of such suits, nordo any 
thing to prevent the obtaining a preference, he suffers 
his property to be taken within the meaning of that 
section. Ib. 

8. When debtor suffers an act which he might pre- 
vent, and the necessary consequence of which is to 
give a preference to certain creditors, the law presumes 
that he intended such result. Ib. 

9. An insolvent who, when sued, does not apply for 
the benefit of the bankrupt act, nor notify his other 
creditors of such suit, ‘‘suffers his property to be 
taken,’’ etc., within the meaning of the 39th section of 
the act. Ib. 


JURISDICTION. 


1. Foreclosure of railroad mortgage. — Where a bill 
had been filed in this court to foreclose a mortgage 
given by a railroad company, various interlocutory 
orders entered, a trustee appointed who had taken 
possession of the road, and on the faith of these orders 
certain bonds had been surrendered, stocks taken and 
debts and liabilities incurred, this is the proper tribu- 
nal to decide the rights and equities of the parties in 
interest. Bill v. The New Albany and Salem Railroad 
Company. Opinion by Drummond, J. 

2. The trustee should report here, and any of the 
parties have the right to insist upon such report. He 
has no right to turn over to another jurisdiction mat- 
ters which had been partially adjudicated here, and 
this is the only court whose decisions upon the rights 
involved are binding upon parties. Ib. 

3. When a party in interest in such case asks for 
relief, it is no answer to say that another jurisdiction 
has attempted to seize the property, and thus place it 
beyond the power of this court to give relief. Ib. 

4. When, during the pendency of the suit, in this 
court, the trustee, acting with certain bondholders, but 
without notice to or permission from this court, filed a 
bill in the State court to foreclose the same mortgages 
which are the subject of this bill, and making no refer- 
ence to the case in this court, upon which a receiver was 
appointed, foreclosure ordered, and sale made by the 
sheriff, who, under order of thecourt, delivered the 
road to the purchasers, such an interference on the 
part of the State court with property at the time 
within the jurisdiction of this court was unauthorized, 
and it is, nevertheless, within the control of this court 
to adjudiate upon the equitable rights of all who have 
ever been before it. Ib. 

5. In such a case a bondholder and stockholder is 
entitled to the equitable interposition of this court to 
protect his rights under its decrees, and to demand an 
account from the trustee or his representative. Ib. 

6. The purchasers and their counsel having had notice 
of what had occurred in this court cannot claim to be 
bona fide purchasers. Ib. 

7. The company being insolvent, the original trustees 
having died without rendering a proper account to this 
court, and the road being in the actual possession of 
parties in hostility to its decrees, a receiver should be 
appointed. Ib. 
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A tug is in fault which, in a crowded thoroughfare 
like the Chicago river, proceeds at the rate of over five 
miles an hour. McNamara et al. v. The Tug Little 
Giant et al. Opinion by Davis, J. 

——— > oe —__—_ 
THE LATE PROFESSOR VON VANGEROW. 


The students of Roman jurisprudence in Great 
Britain and the United States of America will learn 
with deep and unfeigned regret of the demise of Pro- 
fessor Adolph Carl von Vangerow, of the University of 
Heidelberg. Within the last few years the old Ru- 
precht university has suffered irreparable losses in the 
removal by death of Mittermaier, Rothe, and Von 
Vangerow. Not only were these professors great 
scholars, but they were pretminently gentle and good 
men. As a criminal lawyer, upon whom Professor 
Feuerbach, of Bavaria, cast his mantle, no man has, 
perhaps, ever obtained to so high a position as Mitter- 
maier. His countenance was stumped with benignity, 
and his life furnishes an exampie of what a man should 
aim at who is desirous of being a true patriot and a 
friend of the human race. Rothe was a model theo- 
logian. His quiet caimness, his unaffected piety, and 
his beaming countenance, transfused almost with 
celestial ardor, when delivering certain parts of his 
lectures on the “ Leben Jesu,”’ can never be forgotten 
by those who have been his pupils, and enjoyed his 
friendship. But Von Vangerow was a strong man; 
strong in frame and muscle, and one can scarcely 
believe that he has passed away years before attaining 
the allotted span of human life. As one looks at the 
accumulated memoranda obtained at his lectures, and 
remembers that his allotted two hours daily for lec- 
tures on the pandects were sometimes extended to 
upward of three, one cannot but ferl that the life of 
the great man has been shortened through the waste 
occasioned by the enormous physical energy consumed 
in his inimitable addresses. 

The successful German professor is a despot, but his 
despotism is of the divine type, for he sways his scepter 
in the domain of intellect by the force of his inflexible 
purpose and his superior mental power. As one has 
often quietly walked by the side of Von Vangerow, in 
the old Plockstrasse in Heidelberg, and received his 
friendly, kindly greeting, one easily realized that he 
was a strong man in every sense, but no one would 
have guessed from his appearance that such hidden 
fires of eloquence lay smouldering beneath that quiet 
and repose. But it was so, for Von Vangerow was a 
man of a lion-like nature, and all his movements were 
like the tramp of a Titan. Mittermaier was, in his lec- 
tures, colloquial, fragmentary, suggestive, lacking sys- 
tem and completion; Rothe was chaste, finished and 
exquisite ; but Von Vangerow had a power of utterance 
and of eloquence, with a voice like the tone of a trum- 
pet and the melody of a harp, that no other professor 
we have ever heard possessed. This is no exaggeration, 
as those who have known the lamented German will 
admit. There is a marked distinction between a Ger- 
man professor, of the first rank, and many public 
teachers in our own country. The German, impressed 
by his theme and dominated by his subjects, gives you 
the result of his craft in a finished and carefully planned 
piece of workmanship. The very “chips from the 
workshop” of such a man are valuable. The English- 
man too often forgets that he is an investigator; he 
speaks as if he knew every thing, and as though it were 





an act of condescension to treat upon the subject he 
has in hand. Such men could never occupy the first 
rank in a German university. The genius loci requires 
something different, and the professor can only hope 
to obtain success when he is natural in his manner, 


and when he is himself so interested in his subject as- 


to command the lively interest of others. 

But to return to Von Vangerow. He was born in 
the south of Germany, at Shiffelbach, a village in Kur. 
hessen, not far from Marburg. In the beautiful coun- 
try where Luther met and contended with Zuinglius, 
he spent his youthfui days. The current conviction 
with his Heidelberg students used to be, that he was 
not particularly industrious in his early life; and it 
was even hinted that he was once plucked. However 
this may have been, it is certain that from his sixteenth 
year, now nearly half a century, he has devoted his 
noble energies to the study of jurisprudence. On 
January 23, 1830, he was advanced to the degree of 
Doctor of the Civil and the Canon Law, and the follow- 
ing Easter he commenced his professional career as 
Privatdocent in the University of Marburg. It is not 
a little remarkable that Savigny, Puchta and Von 
Vangerow were at different times associated with the 
Hessian university of Marburg. Savigny commenced 
his student life there in 1795, and took his doctor's 
degree in the same legal school on October 31, 1800, 
Puchta was a professor at Marburg in 1837, and Von 
Vangerow was for ten years identified with this seat of 
learning, as student, tutor and professor. He was 
appointed professor extra-ordinarius at Marburg in the 
year 1833; in 1837 he was appointed, in the same 
university, ordinary professor, that is, one of the prin- 
cipal professors of the law. Upon the death of the 
distinguished professor Thibaut, in the autumn of 
1340, just thirty years ago, Von Vangerow was invited 
to the University of Heidelberg, where he remained 
till his lamented death, the most popular professor of 
the Roman law in Germany. 

In Germany it is usual to mark distinguished literary 
and scientific alility »y court favor. Thus, two years 
after Von Vangerow’s settlement at Heidelberg, he was 
appvinted a court councilor in the Grand Duchy of 
Baden; in 1846 he was made a privy court councilor; 
and in 1849 he became a “‘ geheimrath”’ or privy coun- 
cilor in the same state. He was a knight of both Ger- 
man and Russian orders. 

No man’s writings could possibly give less idea of his 
flowing and rich eloquence in his class than those of 
Von Vangerow. In this country a man writes a lec- 
ture, polishes it and touches it up, not for the benefit 
of his class, for they may doze or scribble while he is 
delivering it, but because he has the publication of a 
book in view. It is quite different in Germany. There 
is no compulsion to attend lectures, no register of 
attendance is kept, and hence the student’s life is the 
freest period of a young man’s course. The student 
may wander about with his dogs, or he may spend his 
time by bawling songs from his “ Commerz Buch” in 
his club, or fighting duels on the far side of the Neckar. 
If he is to be won and riveted to his class it must be by 
the power and eloquence of the professor. It is a re- 
markable fact that with all this freedom men some- 
times “‘ hospitiren”’ to learn what is going on in other 
classes, but they rarely forsake their own favorite pro- 
fessors. The secret of a German professor’s popularity 
is not merely to be traced to his great stores of learn- 
ing, but to the unfettered use he learns to make of his 
voice. 














== 
ct he 
first 
uires 
hope 
aner, 
ct as: 


7 in 
Kur- 
oun- 
lius, 
tion 
was 
id it 
ever 
enth 
_ his 

On 
2 of 
low- 
r as 
hot 
Von 


fit 
is 
fa 


a2 


he 
nt 


STSP7SPPSQGRree 














Géethe himself, a prince among writers, has said: 

«To write is to abuse speech, and perusal is but a sad 
substitute for the living energy of language.” But 
Von Vangerow himself shall be heard upon this point, 
as it will explain his own marvelous success. He has 
said: 
“T hold it to be an essential requirement of lectures 
on the modern Roman law that the verbal discussions 
of the lecturer should not only comprehend in a frag- 
mentary manner the general distinct parts of the law, 
but should present for the contemplation of the audit- 
ors the entire system as an organic whole. Of course, 
I here presume a free and characteristic delivery, one 
in which the professor is, at the time of his lecture, 
really self-active. Lectures that are dictated or read 
ought, in common justice, never to be given, for they 
are only destructive to the intellect of the professor, 
tending to convert his avocation into actual misery, 
while they lack the penetrative vitality which give to 
a spoken lecture its real value.” 

Such men as Savigny, Puchta and Von Vangerow 
would never have obtained their world-wide reputation 
if they had confined themselves to the ipsissima verba 
of their MSS. The ready utterance, the keen, quick 
eye, kindly glancing at the student and ascertaining at 
once whether the statement was understood ; the cour- 
teous demeanor and sympathy of these great men, all 
brought to a focus, powerfully ministered to the 
advancement of their students, and to their own well- 
deserved European fame. Powerful and fascinating 
as were the addresses of Von Vangerow, he was a true 
and faithful disciple of the school of Savigny. Not 
only did he talk of the original sources of the law, but 
he constantly led his students to refresh and stimulate 
their research at the fountain head. The great revival 
in the study of jurisprudence that the present century 
has witnessed in Germany has been the result of the 
careful and loyal study of the sources of the law, con- 
tained in the “‘ Corpis Juris Civilis’’ and the other 
writings of the jurists and scholars of antiquity. 

Von Vangerow’s inaugural address, delivered at Mar- 
burg in 1830, consisted of a commentary on I. 22 Cod. 
“De jure deliberandi”’ (6.30). This address was suc- 
ceeded by the following works: A treatise upon the 
“Latini Juniani,” Marburg, 1833; ‘“‘ De Furto Concepto 
ex Lege XII. Tabularum,’’ Heidelberg, 1845; his great 
work entitled “‘ Leitfaden ftir Pandektenvorlesungen,”’ 
—elementary work for lectures on the modern civil 
law — was first published at Marburg in three volumes, 
1837, and the following years. This work has passed 
through several editions; the seventh was published 
only last year. Almost his last work was a monogram 
on the difficult questions connected with the Senatus 
Consultum Neronianum. Von Vangerow has also writ- 
ten in Richter’s ‘‘Jahrbuch”’ several critical works, 
and in the “‘ Archives for Civil Practice,” of which he 
has been co-editor since 1841, a great number of articles 
have appeared from his pen. 

In contrasting the three great civilians of Germany 
of modern times, it may be observed that Puchta was 
a compact and philosophical writer, who, if he had 
lived at the time of the early Roman jurists, when the 
luminaries of legal science were grouped in two con- 
stellations of surpassing brightness, would have been 
found marshaled with the Proculians, the sect or school 
that treated the law with philosophical freedom, deriv- 
ing its arguments from the appropriateness and the 
utility of the law itself. Arndts, formerly of Vienna, 
is pretminently a plain, able, and practical writer. 
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But Von Vangerow possessed a critical acumen that 
amounted to genius. His arguments are so striking 
and cogent, he is so fair to his opponents, combining 
the clear common sense of the best English contro- 
versialists with the learning and acuteness of a German. 

The Pandekten of our great master is a work upon 
the modern Roman law altogether unique. To the 
general student it would be regarded as lacking the 
completeness and finish of Puchta. To the advanced 
student, Von Vangerow presents, in his extracts from 
the authorities and his discussions on the controverted 
points of the law, a mine of wealth and treasure, not 
to be found in any modern treatise on the Roman law. 
In this three volumes, containing almost as many 
thousand pages, we possess the most acute discussions 
on the controversies of the Roman law, found either 
in ancient or modern writers. These volumes, how- 
ever, give no adequate conception, to a mere reader, 
of his well-rounded and perfectly spoken lectures. His 
works resemble a vast workshop stored with materials, 
and containing things in various stages of completeness. 
Their great value can be only appreciated by those who 
have used them as text-books for his spoken lectures. 
During the winter-session of the University of Heidel- 
berg, for five months of the year, hundreds of students 
flocked to his class. They came from all parts of Ger- 
many, from France, Holland, Belgium, England, Italy, 
Spain, Greece, Russia and the United States of America. 
Full and systematic, microscopically correct and accu- 
rate in his authorities and his definitions, his students 
never wearied of listening to him, and even grew en- 
thusiastic in their devotedness to the professor, and 
to the branch of the law of which he was so great a 
master. In his lectures there seemed to be revived the 
fluency, the beauty and promptness of the great Roman 
jurist, Ulpianus. 

One of the best informed of our daily journals 
recently printed the following able, truthful and per- 
tinent remarks on the great jurist. 

“While French journalists have been circulating fic- 
titious stories about the mysterious death of an illus- 
trious German officer, one of the most noteworthy 
among German professors has suddenly passed away. 
By the death, in his sixty-s-cond year, of Professor 
Vangerow, at Heidelberg, Germany loses one of her 
greatest jurists, and the students of Roman law one of 
their most accomplished teachers. Since Savigny died, 
Professor Vangerow has had no superior in the world 
as an authority upon Roman law. For the last twenty 
years his lectures have attracted students to Heidel- 
berg from all parts of the globe. In his classroom, stu- 
dents from every State in Germany, from England, 
Scotland and America, attentively listened to the 
exposition of the principles of Roman law, and to an 
explanation of the points which had been the subjects 
of controversy and doubt. There was not a pamphlet 
relating to the law which the professor had not read, 
and to which, in his work entitled ‘ Pandekten,’ he did 
not make some reference. He had the gift, possessed 
by few of his countrymen, of being exhaustive with- 
out being exhausting. His lucidity of exposition was 
as great as his learning. This contributed to make him 
renowned as a teacher. Indeed, his fame as a writer is 
out of proportion to his capacity. Had he devoted 
himself, like Savigny, to the production of some com- 
prehensive work on Roman law, he would, doubtless, 
have made a greater mark in the voluminous literature 
of which Roman jurisprudence is the theme. He 
might have done this, however, without rendering a 
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more important service to the students of jurispru- 
dence. Those who profited by his teaching will be 
able to accomplish that which he had not the time to 
undertake.” 

We hope and believe that the closing words of this 
writer may be verified in the future. 

Many years ago, Mr. Chittenden, of the American 
bar, was sitting by the side of the writer of this sketch, 
at the close of Von Vangerow’s course of lectures on 
the Pandects. All the class were in a state of exhaus- 
tion; but it was felt to be exhaustion after a mighty 
victory. Never will the plaudits with which those 
lectures were concluded be forgotten. Mr. Chittenden 
retired with the writer, to the building now known as 
the *‘Hotel de Russe,’’ and while the present writer 
was penning an article on Lord Palmerston for the 
American Press, Mr. Chittenden wrote on a piece of 
paper, still preserved, the following account of that 
closing lecture: ‘“‘Dr. Von Vangerow was deeply 
affected, for his students had faithfully clung to him 
till his last utterance. His face was flushed and his 
glorious voice trembled with feeling. When he closed, 
thunders of applause testified the admiration of his 
students, and many a tear was brushed away from 
manly cheeks. ‘Gentlemen,’ said Von Vangerow, ‘we 
have attained our object, and I have now only a pleas- 
ant duty to perform. Though, during the long months 
that have fled, I have given your patience a severe 
trial, I still hope that the recollection of the labor my 
instructions have cost you will not cast too deep a 
shade upon the lectures themselves. You will, I know, 
remember that the labor has been mutual. I am con- 
fident that the investigations of the past session have 
demonstrated to you that the study of the pandects is, 
and will be, the only sure basis of a scientific knowl- 
edge of the law. Iam quite sure that your further 
researches in jurisprudence will be facilitated by the 
attention you have paid to this subject. One who 
knew well has said, and said correctly, “bonus pan- 
dectista, bonus jurista,’’ and the experience of every 
age confirms the assertion. I trust you will regard 
the notes of my lectures, which you will carry away 
with you, as a friendly souvenir of the past ses- 
sion. But my time fails; I thank you heartily for 
your kind and studious attention. It is a guarantee 
to me that you have acquired a correct idea of the 
full significance of the principles and doctrines 
advanced. Ishall not, however, blame you,’ he pleas- 
antly observed, ‘if you rejoice somewhat at the 
thought, that — instead of listening to the voice that 
has so long resounded in this lecture hall—you are 
about to enjoy a pleasant ferien in the homes of your 
friends. Farewell.’’”’ Several have been the commu- 
nications since that ‘“ Farewell,’’ which have come from 
the kind-hearted and noble professor on the banks of 
the Neckar to the old student on the banks of the 
Thames. On the 18th of October last a letter came 
with the Baden impress. It told his former pupil and 
friend that the excellent professor, Dr. Von Vangerow, 
was dead, and that on the previous Friday he had been 
laid in his last resting-place—his ‘‘ quiet bed,’’ as the 
Germans call it—not far from Umbreit, and Mitter- 
maier, and Rothe, and that a distinguished professor 
from Munich had been already invited to occupy his 
chair.— Law Magazine and Review. 


———emeo- — 


There are 347 rules already in force for regulating the 
practice under the English bankruptcy act. 





NOTES AND QUERIES. 


EVENING LAW SCHOOL. 
BROOKLYN, August 1, 1871. 
Dear Sir—In looking over the back numbers of your 
valuable journal I saw (under the head of Current 
Topics, in No. 13, Vol. 1) a paragraph relating to the 
formation of an ‘“‘ Evening Law School,” with several 
prominent names connected as corporators. If such 
a corporation has been formed, jou will greatly oblige 
a number of students, besides your correspondent. by 
informing us where to obtain a circular stating the 
particulars connected therewith. 
Yours, etc., STUDENT. 
(We are unable to give the information desired.— 
Ep. L. J.) 


THE DOWER QUESTION. 
PROVIDENCE, R. I. 
Editor Law Journal: 

Your correspondent, ‘‘Quidam”’ answers the ques- 
tion of ‘‘ Lex” in regard to the effect of an execution 
against the husband on the wife’s dower, ‘‘ correctly,” 
as Bishop would say, “‘ according to the light of reason 
and principle.’”’ Mr. Parker’s answer certainly shows 
two very conclusive cases in favor of the affirmative 
of the original question, so far, at least, as New York 
is concerned. But, before the matter passes as univer- 
sally settled, as these correspondents seem to think it, 
please permit me to call attention to the following 
note, by Sharswood, to 2 Bl. Com. 137, n. 27: “In 
some States dower is barred by a sale on execution for 
the debts of the husband. Davidson v. Frew, 3 Deo. 3; 
Gardiner v. Miles, 5 Gill, 94; Reed v. Morrison, 12 8. 
& R. 18: Loudon v. Loudon, 1 Humph. 1.” Also, “a 
sale of lands under a testamentary power for the pay- 
ment of debts discharges the land from the dower of 
the testator’s widow. Mitchell v. Mitchell, 8 Barr, 126.” 
Perhaps this will induce some one who cares to inves- 
tigate the matter to give further light on the subject. 

STUDENT. 
—— do — 


LEGAL NEWS. 


Of the twenty-three law schools in this country, 
Harvard, founded in 1817, is the oldest. 


A bill has passed the Connecticut legislature creating 
the office of attorney-general. 


Humphrey William Woolrych, sergeant at law and 
author of a number of legal works, died in England on 
the 2d of July. 


An exchange says that General Phil. Sheridan was 
made a doctor of laws because of his knowledge of 
cannon law. 


Jules Favre, the great French leader, has resumed 
the active practice of the law. He re-appeared in his 
barrister’s robes at the palace of justice on the third 
instant. 


The number of assistant assessors of the internal 
revenue service in Massachusetts, Rhode Island and 
Connecticut, July 1, 1870, was 154. The number now 
employed is 93. 

The commissioner of internal revenue has decided 
that officers of a Territorial government are not enti- 
tled to the exemptions from income tax, as are officers 
of State governments under the decision of the 
supreme court, in the case of Buffington v. Day. 
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The Albany Law Journal. 


ALBANY, AveusT 19, 1871. 











SUICIDE AND LIFE INSURANCE. 

Considering the limited knowledge which the courts 
have on the subject of insanity, it is not wonderful 
that they have been unable to agree as to the effect 
of suicide on life insurance. 

Most policies contain provisions rendering them 
yoid in case the assured shall die by his own hand, or 
shall commit suicide, or shall die by suicide. That these 
are synonymous terms is not disputed, but whether 
they include self-destruction under the influence of 
insanity, as ordinarily understood, is not agreed. 

That suicide is not necessarily the effect of mental 
derangement, but may be the act of a suund, rational 
mind, is admitted by the most eminent writers on 
insanity; but that it frequently is the result of in- 
sanity, in one form or another, is settled beyond dispute. 
Ray divides suicides into two classes, founded upon 
the different causes or circumstances by which they 
are actuated. The first includes those who have 
deliberately committed the act from the force of moral 
motives alone; the second, those who have been 
affected with some pathological condition of the brain, 
excited or not by moral motives. Ray on Insanity, 487. 
Under the first division may be classed those cases 
where the suicide has been committed to escape 
infamy, or on account of a sudden and serious reverse 
of fortune, etc. Under the second head he classes sui- 
cides resulting from a melancholy disposition, or from 
an impulse or propensity to self-destruction, ete. 

The authorities concur with considerable unanimity 
that suicide resulting from some forms of insanity is 
not covered by the terms of the policy above quoted; 
but what shall be the criterion is far from settled. 
The one sustained by some of the authorities, and by 
the dictates of common sense, is the same as if the 
act were that of homicide—did the person know 
right from wrong, etc.? And, to sustain this view, the 
maxim of nosciter a sociis has been brought to bear, 
The terms swicide, or death by his own hand, are gene- 
rally placed in the policy in connection with the other 
exceptions — “‘death in consequence of a duel, or by 
the hands of justice, or in the known violation of any 
law.” And it is contended that this coupling of the 
words together shows that they are to be understood 
in the same sense, and that, inasmuch as the last three 
exceptions designate criminal acts, the first must be 
taken to designate a similar act—that is, felonious 
self-killing. There is another well-known rule of con- 
struction that has been applied by the courts, holding 
that “suicide,” as used, means felo de se, viz.: that the 
words of the proviso being the words of the insurers 
and not the assured, are to be taken, if doubtful, most 
strongly against the former. 

The English courts have adopted an interpretation 





more liberal to the insurer. In Borradaile v. Hunter, 
5 Man. & Gran, (1843), the policy contained a pro- 
viso that, in case the assured should die by his own 
hands, or by the hands of justice, or in consequence 
of a duel, the policy should be void. The assured 
threw himself into the Thames, and was drowned. 
The court instructed the jury that “if the assured by 
his own act intentionally destroyed his own life, and 
that he was not only conscious of the probable conse- 
quences of the act, but did it for the express purpose 
of destroying himself voluntarily, having at the time 
sufficient mind to will to destroy his life, the case 
would be brought within the condition of the policy; 
but if he was not in a state of mind to know the con- 
sequences of the act, then it would not come within 
the condition.” The jury found that the assured 
“voluntarily threw himself into the water, knowing 
at the time that he should thereby destroy his life, 
and intending thereby to do so, but at the time of 
committing the act, he was not capable of judging 
between right and wrong.” By the first part of the 
verdict it was made a case of felo de se, and by the 
last part a case of insanity. Judgment was entered 
for the office, and was subsequently affirmed by three 
of the judges of the common pleas, Tindal, C. J., 
dissenting. Much stress was laid by the majority, 
upon the fact that the jury found the act of self-des- 
truction to have been voluntary. Erskine, J., said: 
“Looking simply at that branch of the provise upon 
which the issue was raised, it seems to me that the 
only qualification that a liberal interpretation of the 
words with reference to the nature of the contract 
requires is, that the act of self-destruction should be the 
voluntary and willful act of a man having at the time 
sufficient powers of mind and reason to understand 
the physical nature and consequences of such act, and 
having at the time a purpose and intention to cause 
his own death by that act; and that the question 
whether at the time he was capable of understanding 
and appreciating the moral nature and quality of his 
purpose is not relevant to the inquiry, further than as 
it might help to illustrate the extent of his capacity to 
understand the physical character of the act itself. It 
appears indeed to me that, excluding for the present 
the consideration of the immediate context of the 
words in question, the fair inference to be drawn from 
the nature of the contract would be, that the parties 
intended to include all willful acts of self-destruction, 
whatever might be the moral responsibility of the 
assured at the time.” 

The next English case was that of Schwabe v. Clift 
(1846), which was tried at nisi prius, before Cresswell, 
J. It was upon a policy containing the provision that 
if the assured should “commit suicide,” ete., the 
policy should be void. The assured died from the 
effects of sulphuric acid taken by himself, but evidence 
was given tending to show that at the time he took 
the acid he was, in fact, of unsound mind. In his 
charge to the jury, the learned judge said, that to 
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bring the case within the exception, it must be made 
to appear that the deceased died by his own voluntary 
act; that at the time he committed that act he could 
distinguish between right and wrong, so as to be able 
to understand and appreciate the nature and quality 
of the act he was doing, and that, therefore, he was 
at that time a responsible being. The jury found for 
the plaintiff 2 Car. & Kirwan, 134. The cause was 
afterward brought into the court of exchequer chamber, 
and will be found in 3 Man. & Gr. 437, by the title of 
Clift v. Schwabe, That court, by a vote of four to 
two, ordered a new trial, holding that the direction 
was erroneous; for that the terms of the condition 
included all acts of voluntary self-destruction irrespect- 
ive of the question of moral responsibility. This 
case seemed to turn, like the former one, on the 
assumed fact that the suicide was voluntary. 

The question first arose in this country in the case 
of Breasted v. The Farmers’ Loan and Trust Co., 4 
Hill, 73 (1843). The policy contained a provision 
that it should be void if the assured “die upon the 
seas, or by his own hand, or in consequence of a duel, 
or by the hands of justice.” The defendants pleaded 
that the assured committed suicide by drowning him- 
self in the Hudson river. Replication that he was 
insane at the time, to which the defendants demurred. 
The court overruled the demurrer, holding that sui- 
cide, as used in policies, involves the deliberate ter- 
mination of one’s existence while in the possession 
and enjoyment of his mental faculties, and the drown- 
ing of the assured was no more his act, in the sense 
of the law, than if he had been impelled by irresist- 
ible physical force. 

The cause was subsequently tried by referees, who 
reported in favor of the plaintiff, and who found 
specially, “that the assured, on the 25th day of June, 
1839, threw himself into the Hudson river from the 
steamboat Erie, while insane, for the purpose of 
drowning himself, not being mentally capable at the 
time of distinguishing between right and wrong.” 
The judgment entered upon this report was affirmed 
in the court of appeals, 8 N. Y. 299. The principles 
and authorities were very elaborately examined by 
Mr. Justice Willard, who delivered the prevailing 
opinion, and the conclusion reached, that the terms 
suicide, or die by his own hand, as used in the policies 
of insurance, mean a felonious self-killing, and not a 
self-killing by a person incapable of distinguishing 
between right and wrong. This decision was dis- 
sented from by three of the eight judges. 

In Hartman v. Keystone Insurance Company, 21 
Penn. St. 466 (1853), it was held, that suicide, by 
taking arsenic, avoided a policy conditioned to be void 
if the assured shall “die by his own hand,” and that 
even if no such condition had been in the policy, 
suicide was such a fraud on the insurers as would 
prevent arecovery. It does not appear that there 
was any allegation er proof of insanity, and the 
remarks of the court as to suicide were no wise 





necessary to the decision; besides, the last proposition 
is in direct conflict with the English cases. See Dor. 
may v. Borradaile, 10 Beay. 335. 

The question next arose in the case of Dean v. Th 
American Mutual Life Insurance Company, 4 Allen, 
96 (1862). The conditions in the policy were the 
same as in the case of Breasted. The assured came to 
his death by cutting his throat with a razor. The 
plaintiff offered to prove that the death was caused 
during a state of insanity. The court held that the 
plaintiff was not entitled to recover; that “the facts 
agreed upon by the parties, concerning the mode in 
which the plaintiff's intestate took his own life, leave 
no room for doubt that self-destruction was intended 
by him, he having sufficient capacity at the time to 
understand the nature of the act which he was about 
to commit, and the consequences which would result 
from it.” 

The opinion in this case is singularly self-contradict- 
ory and inconclusive, but it is certainly not an 
authority against the proposition that suicide result- 
ing from some forms of insanity are not covered by 
the usual provisos in life policies. At the very open- 
ing a distinctionis drawn between the terms suicide, 
and die by his own hand. The court remarked: “In 
considering this question, we are relieved of one diffi- 
culty which has embarrassed the discussion of the 
same subject in other cases. If the proviso had ex- 
cepted from the policy death by ‘suicide,’ it would 
have been open to the plaintiffs to contend that this 
word was to have a strict technical definition, as 
meaning, in a legal sense, an act of criminal self- 
destruction, to which is necessarily attached the moral 
responsibility of taking one’s life voluntarily and in 
the full exercise of sound reason and discretion.” 
This statement is wrong, both in factandin law. Only 
one case theretofore decided had been “ embarrassed” 
by the term “suicide”—that of Clift v. Schwabe, supra; 
all the others had contained the same proviso as this 
case, viz.: die by his own hand. That it is wrong 
as to the law has been since held by the same court, 
in the case of Cooper v. Massachusetts Insurance Co, 
102 Mass. 227, wherein it was said there is no sub- 
stantial difference in signification between _ the 
phrases “shall die by his own hand,” “shall commit 
suicide,” and “shall die by suicide.” The court fur- 
ther said: “It is against risks of this nature — the 
destruction of life by the voluntary and intentional 
act of the party assured — that the exception in the 
proviso is intended to protect the insurers.” “If the 
suicide was an act of volition, however excited or 
impelled, it may in a just sense be said that he died by 
his own hand. But, beyond this, it would not be 
reasonable to extend the meaning of the proviso. If 
the death was caused by accident, by superior and 
overwhelming force, in the madness of delirium, o 
under any combination of circumstances from which 
it may be fairly inferred that the act of self-destruc 
tion was not the result of the will or intention of the 
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party adopting means to the end, and contemplating 
the physical nature and effects of the act, then it may 
be justly held to be a loss not excepted, within the 
meaning of the proviso. A party cannot be said to 
die by his own hand in the sense in which those 
words are used in the policies, whose self-destruc- 
tion does not proceed from the exercise of an act of 
volition, but is the result of a blind impulse of mis- 
take, or accident, or of other circumstances over 
which the will can exercise no control.” 

The question was again discussed by the supreme 
court of Maine, in the case of Hastabrooh v. The Union 
Mutual Life Insurance Company, 54 Maine, 224 (1866). 
In that case the policy was to be void in case the 
assured “shall die by his own hands.” The death 
was by suicide in a fit of insanity. The court held 
that the case was not within the exception of the 
policy. That “death, whether by disease, by accident 
or the result of insanity, is in each case within the 
general object of the policy.” But the case cannot be 
said to be a direct authority against the decision of 
the Massachusetts court in Dean’s case, as the court 
found that “the defendants had the benefit of instruc- 
tions in entire conformity with the law, as stated by 
the supreme court of Massachusetts in Dean v. Am. 
Mutual Life Insurance Company, and the jury have in 
the evidence, found the facts such as in accordance 
with the law of that case would justify their verdict.” 

The St. Lowis Mutual Life Insurance Company v. 
Graves, reported in Bigelow’s Life and Accident 


Insurance Reports, 736, was before the supreme court 
of Kentucky in 1869. The policy was conditioned to 
be void in case the assured “shall die by his own 


hands.” The assured shot himself “in a momentary 
paroxysm,” as was alleged, “of moral insanity, which 
subjected his will and impelled the homicide beyond 
the power of self-control or successful resistance.” 
The verdict was for the plaintiff, and on appeal a new 
trial was ordered, but the court was equally divided 
on the grounds of the decision. Robertson, J., with 
whom Peters, J., concurred, held that the conditions 
of avoidance contemplated a rational mind and a pre- 
siding will, and that suicide in the absence of these 
would not defeat the policy. Williams, C. J., with 
whom Hardin, J., concurred, took substantially the 
same ground as was taken in Dean v. American Mutual 
Life Insurance Company, supra. If the force and 
accuracy of the opinions were taken as decisive of the 
case, we have little doubt Robertson, J., would have 
carried the court, for, to say nothing of the arguments 
of the chief justice, his “facts” are exceedingly erro- 
neous. For instance, he includes Cresswell among 
the judges who decided Borradaile v. Hunter; and 
gives the vote in Clift v. Schwabe, as “five to two,” 
whereas it was four to two, and speaks of Breasted v. 
Farmers’ Loan & Trust Company, 4 Hill, 74, above 
cited, as decided by “the senate of New York sitting 
as a court of errors,” and speaks of “the short, 
tnphilosophical and weak argumentation of this 





political body,” when, in fact, that decision was made 
by the supreme court, and the opinion delivered by 
Chief Justice Nelson, now on the United States 
supreme court bench. 

The charge of McKenna, J., in the case of Mimick v. 
Mutual Benefit Life Insurance Company (1870), Bige- 
low’s Life and Accident Insurance Reports, 689, 
United States circuit court, western district, Penn., 
was substantially, and most of it literally, in the 
language of Dean v. The American Mutual Life Insur- 
ance Company. Its conclusion was as follows: “If, 
however, you believe from the evidence that he (the 
assured) committed self-destruction ; that he intended 
to destroy his life, and comprehended the physical 
nature and consequence of his acts, the plaintiffs are 
not entitled to recover.” 

The last reported, though not the last decided, case 
is that of Cooper v. The Massachusetts Mutuat Life In- 
surance Co., 102 Mass. 227 (1869). The policy 
there was to be void in case the assured should “ die 
by suicide.” The plaintiff's attorney offered to prove 
“that the assured, at the time of committing the act 
of self-destruction, was insane, and that he acted 
under the influence and impulse of insanity, and that 
his act of self-destruction was the direct result of his 
insanity.” The judge ruled that the plaintiff could 
not recover, even if he proved these facts. On appeal 
the ruling of the judge was sustained, on the ground 
that there “ was no offer to prove madness or delirium, 
or that the act of self-destruction was not the result 
of will and intention of the party, adopting the means 
to the end and contemplating the physical nature and 
effect of the act.” 

It is quite evident that the preponderance of the 
authorities is in favor of the proposition that volun- 
tary suicide avoids a life policy containing the usual 
provisos. Precisely what is meant by “ voluntary 
suicide” is not very apparent, but we infer from the 
language of the opinions, that the term is intended 
to include all suicides not perpetrated in the “mad- 
ness of delirium.” This is a construction severely 
strict, in favor of the companies. The proviso avoid- 
ing the policy in cases of suicide, etc., is the language 
of the company, and is also in the nature of a forfeiture, 
and should for both reasons be construed, if its mean- 
ing is doubtful, in favor of the assured. The term 
“ suicide,” which is agreed to be synonymous with 
“die by his own hand,” has a technical legal mean- 
ing, and there is no inconsistency in holding that the 
parties use it in such a contract according to that 
meaning. “Self-slaughter by an insane man or a 
lunatic is not an act of suicide, within the meaning of 
the law,” 4 Black. Com. 189; 1 Hale’s P. C. 411. 
These ancient worthies were not familiar with our 
modern insurance law. 

There is no injustice to insurers in holding them to 
a strict construction of their policies. If they do not 
choose to be responsible in case of suicide from any 
cause, they can easily avoid it by excepting self- 





56 


’ 


THE ALBANY LAW JOURNAL. 


<— aaameeel 








slaughter, whether by a sane or insane person. They 
insure against disease, and where, in the absence of 
explicit exceptions, death results from any disease, 
whether of mind or body, they should be held liable. 
In the tables of mortality which formed the basis of 
the calculation upon which the policy is founded, 
deaths from suicide are included as well as deaths from 
other causes, and the rates are established to cover 
this as well as other risks. The assured, therefore, 
pays an amount sufficient to include the risk of sui- 
cide, but the courts, by a strained interpretation, 
deprive him of the benefit of that payment, even when 
the suicide results from disease. 

The arguments advanced in Dean v. American 
Mutual Life Insurance Co., 4 Allen, 96, and in most 
of the kindred decisions, that to hold that suicide did 
not avoid the policy will have a tendency to 
encourage men to insure and then commit suicide, for 
the benefit of their friends, is too absurd to receive 
attention. But suppose it would have the tendency 
to lead men into such extraordinary speculations, 
what has the court to do with it? That is the busi- 
ness of insurers, certainly, and one which they know 
well how to look to. 

———-- ©>e —— 


WHAT “ENTRY OF A FORECLOSURE” WILL 
AVOID AN INSURANCE POLICY. 


The policies of insurance issued by many fire 


insurance companies contain a provision, that “the 
entry of a foreclosure of a mortgage” shall avoid 
the policy. Precisely what is meant by “the entry 
of a foreclosure of a mortgage” is not very clear upon 


the face. The supreme judicial court of Massachu- 
setts has given the term a construction in the case of 
McIntire v. Norwich Insurance Company, 102 Mass, 
230. The court held that a notice from the mortgagee 
to the mortgagor — the assured — of his intention to 
foreclose the mortgage, which notice was duly served, 
certified and recorded, according to the provision of 
the statute, was such an “entry of a foreclosure of a 
mortgage” as would render void the policy. It seems 
that, under the statute, after the notice and the record- 
ing thereof, the mortgagee’s title may become absolute 
by mere lapse of time; that no other entry or formality 
may be required on his part. The court said: “It is 
very manifest, as we think, that the words ‘the entry 
of a foreclosure of a mortgage,’ as used in the policy, 
are not to be interpreted as meaning exactly the same 
thing as a consummated and finished foreclosure. 
The policy provides not merely for the transfer, but 
the change of title; and the insurers may very 
naturally have considered an entry for foreclosure as 
a very material change in the title of the assured, and 
in his relation to the property. The parties, in their 
contract, have taken pains to avoid saying simply 
‘the foreclosure of a mortgage’ should be deemed an 
alienation. There would be no occasion for them to 
say that, inasmuch as the law would plainly have said 





it for them. The meaning of the policy, in our judg. 
ment, is, that something short of an actual and com- 
plete foreclosure shall be considered, for the purposes 
of their contract, as a transfer or change of title, and 
that an entry for foreclosure, or an act which, of 
itself, and without any further formality or process on 
the part of the mortgagee, will deprive the assured of 
all right and title in the property, unless he pays the 
debt, shall be deemed sufficient to terminate the risk, 
The defendants might well be unwilling to continue 
to insure property which is so situated that its 
destruction by fire might be the easiest or only way 
to make ene to the assured.” Suppose the 
foreclosure De by action, would the service of the sum- 
mons operate as an “entry ofa foreclosure?” There is 
nothing in this decision leading to such a conclusion, 
It seems to rest mainly on the fact that the service 
and recording of the notice operated as a foreclosure, 
so far as relates to formal proceedings, and that the 
title vested in the mortgagee, without any further act 
on his part. In this light the decision may be a fair 
interpretation of the contract, but to hold that the 
commencement of a foreclosure by action was an 
“entry of a foreclosure” would be a hard construc- 
tion. The clause operates by way of forfeiture, and 
is to be construed strictly. 





PROPERTY IN HUMAN BODIES. 


A most extraordinary case has lately been tried in 
Cincinnati, involving the question of property in and 
custody of a human body. The defendants were sur- 
geons of a medical college, and had received the body 
of plaintiff’s wife for the purpose of making a post 
mortem examination of the throat in order to 
ascertain the cause of death, she having died of 
some peculiar affection of the throat— they promising 
to perform the operation in the presence of the friends 
of the deceased, and to give the body christian burial 
after the operation, for which purpose the friends 
furnished proper raiments. On pretense that there 
was danger of infection, the friends were kept from 
seeing the operation performed or from attending the 
funeral. 

Instead of interring the body they substituted straw 
and other materials, and had funeral service per- 
formed over a coffin so filled, and the coffin buried in 
the cemetery. The fraud was accidentally discovered 
by the sexton and made known to the husband. He 
at once demanded the body and threatened criminal 
prosecution. After some delay they returned the 
body partly dissected, crowded into a rough wooden 
box and nearly naked. 

The husband brought suit, alleging: 1. The above 
facts in detail, averring as damages the laceration of 
feelings. 2. Breach of contract, with the facts as 
aggravation. 3. Breach of contract as to the applica- 
tion of the burial clothes, with the facts as matter of 
aggravation. The defendants demurred to all the 
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counts except that as to the clothes, and contended 
that there was no property in a dead human body, 
and that there could therefore be no contract in rela- 
tion thereto, and that there was no legal remedy for 
an injury to a corpse. 

The plaintiff claimed that a husband has a right to 
the custody, possession and control of the dead body 
of his wife for the purpose of securing it a decent 
burial; that for this purpose he could make a valid 
contract, for a breach of which he could maintain an 
action. 

Plaintiff made the following points: 

1. That the common law punished criminally a libel 
on the reputation of the dead. 1 Hill. on Torts, 
238. The same reason requiring this, viz.: to prevent 
people taking the law into their own hands (Rez v. 
Popham, 4 T. R. 127), requires in this State, in the 
absence of a criminal statute, the existence of a civil 
remedy, and the law will prevent an injury to a dead 
body, and carefully protect its right to decent burial. 
Kavanagh's Case, 1 Greenl. 205; Regina v. Stewart, 
40 E. C. L. R. 383, 385; 12 Adol. & Ell. 772. 

2. That it is the husband’s duty to bury his wife. 
Jenkins v. Tucker, 1 H. B. 90. Even where no such 
duty exists, as in the case of an infant widow burying 
her husband, the law so far recognizes the former 
relationship of husband and wife that it will enforce 
a contract made by the wife for the burial of her 
husband. Chappell v. Cooper,3 M. & W. 259. For 
any injury to a right an action will lie even where no 
pecuniary damage can be shown. 1 Hill. on Torts, 74 
n., 76, n.; Ashby v. White, 2 Lord Ray., 938; Webb v. 
Portland Manf. Co.,3 Simm. 189; 3 Pars. on Cont. 
217. Finally, plaintiff cited, as covering the whole 
case, 4 Brad. Sur., R. N. S., appendix. 

Prentiss, J., rendered a decision on the demurrer, 
which was substantially as follows: 

The court held that a human corpse was not itself 
so far property that it could be made an article of mer- 
chandise. A court would not, in the absence of a 
statute permitting such a transaction, enforce a con- 
tract for the sale of adead human body. To permit 
such a contract to be made would be to outrage 
decency, humanity and public policy. The same rea- 
sons which forbid the enforcing such a contract require 
that some person shall have aright to the custody and 
care of a body, for the purpose of securing it a decent 
burial. For this purpose the law gives a husband the 
right to the custody of the dead body of his wife, a 
parent of a child, and a child of a parent. But it 
would be useless to give this right if the husband is 
not protected in its exercise. There is in this State no 
statute making it a criminal act to interfere with this 
tight. The remedy, if there is any, must be by a civil 
action. It would be idle to say that the husband has 
aright to protect his wife’s dead body from insult, to 
its care and custody for the purpose of burying it, if 
he has no means to protect and enforce the right. A 
body itself may not be property; but this right may 





be called, perhaps, a quasi property. At any rate, it is 
a right which the law will enforce, and for an infringe- 
ment of which an action will lie ; otherwise if a body 
was delivered to an undertaker, to be prepared for 
burial, he might insult, mutilate, cast out naked into 
the highway, and even dispose of the corpse. The body 
might be outraged in the presence of the husband, and 
taken away. To say that the law gives no remedy, 
no means of prevention, is to say that all the require- 
ments of decency, humanity, morality and christianity 
may be disregarded with impunity, is to bid the hus- 
band protect his right by force. The old English 
decisions, referred to by defendant, only establish that 
a body is not property. They do notshow that there 
may not be rights attached to a dead body, rights to 
care for it, watch over it and bury it, which the law 
will protect; even if they did hold that no such rights 
existed, in this age and in this country, the court 
would feelitits duty to disregard them. The demur- 
rer and motion were overruled, and the defendants 
had leave to answer. 


—__++-—__—_ 


CURRENT TOPICS 


There is really no reason in the doctrine of con- 
tributory negligence as applied by the courts in many 
of the States. To hold that a plaintiff guilty of the 
least negligence cannot recover against a defendant 
guilty of gross negligence is a very easy way of dis- 
posing of a case, but it certainly is not founded on 
common sense nor justice. The supreme court of 
Illinois have a more sensible doctrine —comparative 
negligence— which is very fairly illustrated by the 
case of Z'he Chicago and Alton Railroad Company v. 
Pondrom, 51 Til. 333. There the defendants had been 
guilty of gross negligence in leaving a car so near to 
the main track that the plaintiff, guilty of the slight 
negligence of permitting his arm to rest on the window- 
sill of the car and project slightly outside, had his arm 
broken by contact with it, and the court sustained a 
verdict for the plaintiff. The negligence on the part 
of the plaintiff, if any, was certainly very slight, con- 
sidering the manner in which cars are constructed 
and the almost involuntary habit of passengers of 
resting their arms on the window base ; but his chances 
for recovery would have been but very slight in some 
of the courts outside of Illinois. 


The project of publishing the general laws or 
statutes at large of the State apart from and in advance 
of the session laws, ought to meet, as it no doubt will, 


the approbation and support of the profession. Aside 
from the extraordinary and needless delay in issuing 
the session laws, we see no good reason in compelling 
the purchase of two immense volames in order to pro- 
cure something less than a hundred chapters of what 
alone is worthy of the name of law. The legislature 
at the last session passed about one thousand acts, only 
some ninety of which have any relation to the affairs 
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of the State, the remaining nine hundred or thereabouts 
being for the relief of “John Doe” or for the repairing 
of some town bridge, or for some other equally 
momentous undertaking. Messrs. Weed, Parsons and 
Company have issued the general laws in a shape and 
style uniform with Edmonds’ “Statutes at Large,” 
with references to previous statutes and decisions, and 
with side notes quite as good as any to be found in the 
session laws. Of course this enterprise does not meet 
the approbation of a portion of the “trade,” nor of 
the “ring,” as it will reduce the enormous profits 
heretofore made on the session laws, but as it will save 
these profits to the profession we have no share in 
their grief. We understand that the publishers propose 
tocontinue the general laws annually, and to make 
arrangements for issuing them hereafter at a much 
earlier period. 


The motion of Sir Roundell Palmer to found a 
general school of law into which should be merged the 
inns of court, has found a valiant opponent in the 
person of Mr. Jessel, M. P. The latter does not 
oppose legal education reform, but he opposes the par- 
ticular plan proposed. His general idea is to provide 
for compulsory examinations to be carried out by the 
inns of court, and if they will not then find somebody 
that will. His notion is, that, give an end to be 
obtained and the individual will find out for himself 
the best means of obtaining it. In this there is a fallacy. 
Means for obtaining the end will undoubtedly be found, 
but not always the best means. There certainly must 
be certain methods of acquiring a knowledge of the 
law which are entitled to be denominated best, and it 
should be and probably is the object of Sir R. Palmer 
to provide these methods. It cannot be done by the 
individual, however clever or ambitious, and life is tco 
short to compel a man to accomplish a given end 
without providing the best means for doing it. 


Mr. Jessel, in his speech in reply to Sir R. Palmer's 
motion for the establishment of a general school of 


law, indulged in considerable “buncum;” notably so 
when he attributed the present chaotic state of the 
English law to the fact that “we are a free people.” 
There is no doubt that the popular assemblies of a “ free 
people ” are given to unscientific legislation, but that is 
no reason for permitting the laws to remain always 
in an inaccurate and unscientific form. The people of 
the several States ot this Union claim quite as much 
freedom as do the people of England, and yet our 
democratic assemblies have been the leaders in all 
movements to codify and simplify the laws. The fact 
is that an esoteric state of the law is more becoming 
to an autocracy than toa republic. Where the people 
rule, they desire to know the laws, and, therefore, 
desire to have them reduced to an intelligible form. 


The Spanish Cortes is engaged in the consideration 
of the subject of the trial by jury for offenses com- 
mitted by members of the press. 





GENERAL TERM ABSTRACT. 
JUNE TERM, 1871. 
New York Common Peas. 
and Consig 


BILLS, NOTES, ETC. 

1. Accommodation paper. — Appeal from a judgment 
against defendants for the amount of a promissory 
note made by them. Their defense was that it was an 
accommodation note. It appeared that this note was 
one of a series of notes given by defendants to one 
Greenough in the course of business with him. On 
appeal, held, that the judgment should be affirmed, as 
defendants’ testimony did not satisfactorily maintain 
that the note in suit was an accommodation note, but 
was rather advanced by them to Greenough, in the 
course of business between them, on his agreement to 
furnish therefor certain articles, with which he was 
from time to time supplying them to a sufficient 
amount to pay it at or before maturity; while the 
testimony failed to sustain the precise state of account 
between them when this note was given. Greenough’s 
neglect to fully comply with his contract between the 
giving of the note and its maturity did not divest it of 
its negotiable character, or disenable him from trans- 
ferring it to a bona fide holder, though for less than the 
face of the note, with discount at a legal rate of 
interest. Had it been partly an accommodation note, 
the defense of usury in its inception would have been 
available to any party to the instrument. Randlett v. 
Hebbard. Opinions by Daly, C. J., and Robinson, J. 

2. Discovery of usury.— The act of 1837, chapter 430, 
gave the “‘ borrower’”’ relief in equity for the discovery 
of the usury ; but, as the bill of discovery is abolished by 
the code and all parties may be examined as witnesses 
on the trial, it is of no importance whether or not a 
surety or an accommodation maker or indorser was 
within the purview of that act; that ground (discovery) 
of equity jurisdiction (in cases of usury) having 
become obsolete; but, as a party to the usurious agree- 
ment, void for that cause in its inception, either a 
surety or accommodation maker or indorser may avail 
himself of such defense to an action thereon. Ib. 


Also, see Consignor and Consignee. 





ATTACHMENT. See Consig 


BROKERS. See Contracts. 


CONSIGNOR AND CONSIGNEE. 


1. Lien of consignees on goods shipped. —The plain- 
tiffs are commission merchantsin New York city. 
One Severson, in Norfolk, Va., had shipped produce to 
them, and had made drafts on them several times. On 
July 12th, 1870, with the consent of the brother of one 
of the plaintiffs, he drew a draft upon plaintiffs for 
$250. On July 14th the draft was accepted by plain- 
tiffs in the expectation of Severson’s shipping goods to 
cover it, and it was paid on July 2th. On July 13th 
Severson advised plaintiffs, by letter, that he had the 
day before shipped to them certain packages, and that 
he had made the draft named, adding that he would 
try and buy “‘stuff’’ for them by every steamer. On 
the 14th he wrote acknowledging the receipt of their 
account, and their check for the amount of sales 
inclosed, which he inclosed back to them, and 
requested them to protect the draft, and that he would 
ship to them on the 16th. On the lastenamed day the 
goods were shipped, a part of which were taken by the 
defendants upon attachment. It does not appear that 





‘tain 
. but 
the 
it to 
was 
sient 
| the 
ount 
igh’s 
| the 
it of 
“ans- 
1 the 
e of 


note, 
been 
ott v. 
J. 

r 430, 


yvery 
ed by 
esses 
not a 
’ was 
very) 
aving 
gree- 
her @ 
avail 


THE ALBANY LAW JOURNAL. 59 











they were accompanied by any bill of lading. They 
were sent by steamer from Norfolk, and were marked 
S. (ina diamond), 14. S. indicating Severson, and the 
figure 14 the number of plaintiffs’ bin on the steamer’s 
dock, where goods consigned to him were placed on 
arrival. The shipment was accompanied by a letter 
from Severson, containing an invoice of items, and 
advising them of the shipment, and telling them that 
this, with other shipments, would more than cover the 
draft of $259. Defendants, Brewer and Kline, obtained 
an attachment against the property of Severson, as a 
non-resident, in an action against him. Under it the 
other defendant, Smith, a marshal, seized a portion of 
the shipment of July 16th, most of which was taken 
from defendants’ bin, and the residue as the goods 
were being delivered from the steamer; the whole of 
which was subsequently sold under the attachment. 
The plaintiffs brought this action, and recovered judg- 
ment, for the value of the property taken, $82.87. On 
appeal, held, it is clear that Severson made this ship- 
ment with the intention that the property should pass 
to plaintiffs for their security and indemnity in 
accepting the draft. This is not like the case of a 
principal who consigns goods to a factor for sale, and 
draws against the proceeds, in which case the factor’s 
lien is on the proceeds or upon the goods in his posses- 
sion for his security if he has accepted or paid the 
draft. But it is the case of a draft upon a factor, to 
be covered by goods to be sent, and which goods, the 
moment they are shipped, vest absolutely in the factor 
as his security or indemnity for the prior acceptance 
and subsequent payment of the draft. Vertue v. Jew- 
ell, 4 Camp. 31, cited. The plaintiffs accepted the draft 
with the expectation of the drawer’s shipping goods to 
cover it. The goods in controversy were shipped by 
the drawer for that purpose. They were shipped upon 
the assumption that the draft would be accepted, and 
before they were sent the draft had been accepted. 
The moment, therefore, they were shipped, the prop- 
erty passed to the plaintiffs, and it was constructively 
in their possession, and subject exclusively to their 
control, when it was attached as the property of Sever- 
son. The difference between the value of the goods 
and the plaintiffs’ special property in them certainly 
belonged, however, to plaintiffs’ principal in Norfolk, 
and was subject to attachment for his debts. By this 
attachment it was applied to them. Judgment should 
be modified to amount of plaintiffs’ special property. 
Heard et al. v. Brewer et al. Opinions by Daly, C. J., 
and J. F. Daly, J. 

2. General rules as to the lien of a consignee. —The 
general rule is, that the right of lien, which is in the 
nature of a pledge, attaches only to property which 
has come into the actual possession of the bailee, factor 
or other person, who claims the benefit of it; this is 
subject, however, to qualification, for a right of lien 
may attach to a thing which is incapable of possession, 
or where the possession is simply constructive, the 
actual possession being in another, of which latter 
class is that lien which a consignee or factor has upon 
goods for advances made or agreed to be made upon 
them, and which attaches the moment they are 
shipped or consigned to him, subject only to the right 
of stoppage in transitu in the event of his insolvency 
before they come into his possession. The mere cir- 
cumstance that a consignor ships goods to a factor for 
sale, and is in the habit of drawing upon the factor 
against the proceeds, does not of itself give to the fac- 
tor any right to anticipate the possession, or to keep it 





against the unpaid consignor; but it is otherwise if 
bills are accepted upon the credit of a particular con- 
signment, for then there is a specific pledge of the 
property, and a transfer of it to the factor takes place 
by the delivery or indorsement to him of the bill of 
lading, so that it is constructively in his possession, 
and he has a lien upon it for his indemnity the moment 
it is shipped or consigned to him. In the absence of a 
bill of lading, the intention to vest the property in the 
goods in the consignee upon the shipment, so as to 
give him the constructive possession, subject only to 
the equitable right of stoppage in transitu, may be 
inferred from other documents, such as receipts or 
orders, or by the correspondence which has taken 
place between the parties. The question generally is, 
whether there was an appropriation or pledge of the 
specific property to the factor at the time of shipment, 
in consideration of the advances made or agreei to be 
made. It is the intention of the consignor at the 
time of shipment which is to govern. Bruce v. 
Wait, 3 Mee. & W. 15; Haille v. Smith, 1 Bos. & Pul. 
563, cited. Ib. 
CONTRACTS. 

1. Contracts of sale of real estate. —'The plaintiff, who 
was acting as defendant’s broker, introduced one Gil- 
more to defendant, and, after some negotiation, an 
instrument in writing was drawn up and signed by 
both parties, which was in these words: “This is to 
certify, that I, Samuel Kissick (the defendant), sell to 
Peter Gilmore, for the sum of $17,000, the house (de- 
scribing it), and that I have received the sum of $75, 
the balance, amounting to $16,925, to be paid in thirty 
days.’’ Gilmore refused to take the property. Plain- 
tiff brings this action to recover his commissions upon 
the sale. Defendant claims that the legal effect of the 
instrument was merely to give to Gilmore an option to 
take the property at the price named within thirty 
days; and that the $75 was paid for this right of option 
or election, and not as earnest on a contract of sale. 
Judgment for plaintiff. On appeal, held, that the 
agreement in question is an absolute agreement to sell, 
which a court of equity would compel the defendant 
to perform, even though the instrument had been 
signed by him only. Gilmore subscribing his name to 
the instrument could have been for no other purpose 
except to indicate his consent to purchase the house 
upon the terms agreed upon. What is necessary is a 
clear accession on both sides to the same set of terms, 
and this took place as effectually when Gilmore put his 
name to the instrument, as if the words “‘ And I, Peter 
Gilmore, buy’’ had been contained in the instrument 
after the words ‘‘I, Samuel Kissick, sell.”” Judgment 
affirmed. Simonson v. Kissick. Opinion by Daly, C. J. 

2. Part payment of purchase-money.— A party who 
pays part of the purchase-money and afterward refuses 
or neglects, without legal excuse, to pay the rest and 
take the deed, cannot recover back what he has paid, 
but that is because of his wrongful act in not fulfilling 
the contract, and not upon any assumption that the 
amount so paid is a consideration for the exercise of an 
option to take the property or not. Ib. 

3. Brokers’ right to commissions on sales.— A pur- 
chaser’s ability is to be assumed, unless the contrary 
appear, and when a contract in writing for the sale of 
the property at the price asked is signed by the owner 
and the purchaser, the broker has earned hfs commis- 
sion, and his right to it is in no way affected by the » 
subsequent refusal of the purchaser to fulfill the con- 
tract. Ib. 
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4. The rule, as to contracts for sale of land, in equity. 
—tThe rule in contracts for the sale of land is, that the 
remedy in equity is mutual, and that the vendor can 
enforce the contract in all cases where the purchaser 
can sue for specific performance. Ib. 

5. Questions as to whom credit was given: statute of 
frauds.—It was necessary that a delicate surgical 
operation should be performed on the defendant’s 
brother, who resided at Groton, Connecticut. The 
physician of his brother telegraphed to defendant to 
bring on a surgeon from New York at once, and named 
plaintiff in the telegram as a suitable person to bring. 
Defendant immediately went to plaintiff’s office and 
showed him the telegram, and it was arranged that 
they should meet at the depot. Nothing was said 
about who was to pay the plaintiff. The parties went 
together to Groton, defendant paying the railroad fare 
for both; and the operation was successfully per- 
formed. Plaintiff made out his bill to defendant’s 
brother, and wrote tothe brother on several occasions 
calling on him to settle the bill. Upon this state of 
facts, the judge left it to the jury to determine who 
employed the plaintiff, or upon whose account and 
credit the services were rendered. Judgment for plain- 
tiff. On appeal, held, in the question which arises so 
frequently, under the statute of frauds, to whom was 
the credit given, in cases where the point is whether the 
promise was collateral to answer in default of another 
or an original undertaking, great weight is attached 
to the fact, that the plaintiff has charged the debt upon 
his books or made out the bill to the person who 
received the goods, to show that the promise of the 
defendant was simply collateral, and therefor void, for 
not being in writing. This is not absolutely conclusive, 
as it may be shown that it was done by mistake; but it is 
a most material and without explanation a controlling 
circumstance, for as was said by Woodruff, J., in 
Direom v. Frazee, E. D. Smith, the plaintiff, thereby 
puts his own construction upon the agreement. Plain- 
tiff made out his bill against defendant’s brother, and 
nothing appearing to show that this was done by mis- 
take, or any explanation given, the construction stated 
must be given to so material a circumstance; so that 
even if defendant had promised to pay the plaintiff, 
the undertaking would be collateral and void under 
the statute, not being in writing. There is nothing in 
the evidence, in any point of view, to support the ver- 
dict. Judgment reversed. Buck v. Amidon. Opinion 
by Daly, C. J. 

6. Principal and agent.—It is a general principle per- 
vading the law of agency, that one who procures ser- 
vices to be done for another is not himself chargeable, 
unless he omits to make known his principal, or 
erroneously supposes that he has authority, or exceeds 
his authority, or expressly or impliedly engages to be 
answerable, either by directly promising to pay for 
them if rendered, or by doing or saying something 
which justifies the person who is to perform them in 
supposing that the one who applies to him engages to 
pay forthem. Owen v. Garsch, 2 Esp. 567, cited. Ib. 

7. Cases where finding of jury is conclusive.—It was 
suggested in answer to the appeal in the case at law, 
that the question to whom the credit was given was 
one of the intention of the parties as deduced from 
the facts and circumstances, and that the jury having 
drawn the deduction that the services were rendered 
_ upon the credit of defendant, their verdict should not 
be disturbed. The learned judge, giving the opinion 
of the general term, says: Where, upon an uncontro- 





verted state of facts, the point involved remains doubt. 
ful, or upon undisputed facts inferences may be drawy 
either way, the question is probably one for the jury, 
and their finding should be conclusive. But in aj 
such cases there must be something in the evidence to 
found the conclusion upon; and, in this case, I fail to 
discover any thing showing or tending to show the 
intention claimed to exist. Ib. 
Also, see Evidence 
See Bills, etc. 
See Contracts. 


EVIDENCE. 


1. Evidence as to value of services.—It appeared on 
the trial that plaintiff was employed by defendant's 
firm, and in August, 1868, was discharged by defend- 
ant. Defendant, however, allowed him to remain 
around his store, and plaintiff performed certain ser- 
vices at the request of two of defendant’s dormant 
partners. On February 2, 1870, he, however, formally 
discharged the plaintiff and refused to allow him on 
his premises. Plaintiff brought suit previously to 
recover for his services up to January, 1870, which 
suit defendant settled. This action is brought to 
recover for services after that date. Plaintiff intro- 
duced on trial a copartnership agreement, which pro- 
vided for his employment for five years, and also 
attempted to prove a verbal agreement for his employ- 
ment. Defendant’s book-keeper was asked, ‘*‘ Were 
his (plaintiff’s) services worth any thing since the first 
of January, and if so, what?’’ This question was 
objected to, and was excluded, because there was 
evidence of an agreed rate of compensation. On 
appeal from judgment in favor of plaintiff, held, the 
agreement to employ the plaintiff for five years, 
whether founded upon the copartnership agreement or 
the verbal agreement, was equally void. The plaintiff 
was no party to the instrument, and there was, there- 
fore, a want of mutuality, and the verbal agreement 
was void by statute, not being in writing. But for 
services actually rendered he was entitled to recover 
their value, and as the plaintiff had been paid for his 
services up to January, 1870, and had not been formally 
discharged until February 2, 1870, he was entitled to 
recover what his services were worth during this 
period. The question to defendant’s book-keeper was, 
however, improperly excluded for the reason named, 
and for this error judgment must be reversed. Briggs 
v. Smith, Jr. Opinion by Daly, C. J. 

2. Active and dormant partners.—The active mem- 
ber of a firm who manages the whole business is enti- 
tled to dismiss any employee who is not engaged under 
a valid agreement for a definite period, and, if he per- 
sists in remaining under the countenance and support 
of the dormant partners, I doubt if he can maintain 
any action against the members of the firm jointly; 
and if he is not limited to such remedy as he may 
have against those by whose request and authority he 
continued to render any services. Willis v. Dyson, 1 
Starkie, cited. Ib. 


DISCOVERY. 


EQUITY. 


FIRE INSURANCE. 

Proofs of loss.—The plaintiffs had their stock 
in trade insured against fire in several companies to 
the amount in the aggregate of $10,600, and, in their 
sworn proofs of loss, claimed that the actual cash 
value of the property insured by said companies and 
destroyed by fire was $16,336.23, and, therefore, 
demanded the total amount of each policy from the 
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company issuing it. The defendants claim that the 
whole loss did not exceed $4,600. The referees found 
that the total loss was $9,172.18, and awarded 
against each company damages on its policy propor- 
tioned to the total loss and total insurance. From the 
judgments entered on the report of the referees, the 
insurance companies appeal. They set up as a bar to 
recovery, that the plaintiffs, in their said sworn proof 
of loss, in claiming it to be $16,336.23, were guilty 
of fraud, attempt at fraud, and of false swearing, 
which avoided the policies, according to a stipulation 
therein; they also claim that the finding was a com- 
promise finding, and was not sustained by evidence. 
On appeal, held, the fact that the plaintiffs swore that 
their loss was $3,489.03 more than the referees 
found it to be, is not even presumptive evidence of 
false-swearing or of fraud. No matter how much the 
amount sworn to by them may exceed the recovery, 
no fraud can be predicated, unless two points be estab- 
lished against them, i. ¢., that there were no such goods 
of such value destroyed; and, that the insured knew 
or must have known the fact when they swore to their 
preliminary proofs of loss. The report of referees or 
verdict of a jury is to be deemed conclusive for the 
purposes of the particular action as to the actual loss, 
but itis not conclusive of false swearing or fraud. 
The evidence offered by defendant was circumstantial, 
and did not conclusively establish the impossibility of 
there having been goods destroyed as claimed by the 
plaintiffs. It is no objection to the recovery that it 
was for a less sum than sworn to and claimed by plain- 
tiffs, so long as the plaintiffs do not appeal from it. 
The referees took into consideration the evidence of 
defendants’ witnesses as to the extent of the fire, 
the position of the goods found after it, etc., and made 
due allowance by finding a smaller sum. The award, 
therefore, cannot be said to be‘an arbitrary compromise 
or guess-work. It has been held, in cases where the 
jury has found even a smaller sum proportionately 
than in this case, that this was no objection to the ver- 
dict, and to be an error, if an error, of which the 
insured alone can complain. Wolf v. Goodhue Ins. Co., 
cited. Unger et al. v. People’s Fire Ins. Co.; Same v. 
New Amsterdam Fire Ins. Co. Opinion by J. F. 


Daly, J. 

LIENS. See Consignor and Consignee. 
PARTNERSHIP. See Evidence. 
PRINCIPAL AND AGENT. See Contracts. 

REAL ESTATE. See Contracts. 

SALES. See Contracts. 

STATUTE OF FRAUDS. See Contracts. 
usury. See Bills, etc. 

oo os 

DIGEST OF RECENT AMERICAN DECISIONS. 
SuPREME JUDICIAL CoURT OF MASSACHUSETTS.* 
BANKRUPT. 

1. If a mortgagor, who knows himself to be insolvent, 
sells and delivers the mortgaged property with the 
consent, express or implied, of the mortgagee, and 
afterward gives another mortgage to secure the same 
debt which the old mortgage was given to secure, the 
new mortgage is a preference within the United States 
bankrupt act of 1867, c. 176. Forbes v. Howe. 

2. The fact that a mortgage was given in the usual 
and ordinary course of business does not necessarily 


* From 102 Massachusetts Reports. 








exclude the inference that it was given with the intent 
to prefer. Ib. 

3. A mortgage given by an insolvent debtor to secure 
advances previously made is not purged of its charac- 
ter as an unlawful preference because it was given in 
pursuance of an agreement on which the advances had 
been made; nor because the debtor was induced to 
give it by the hope of obtaining for the creditor means 
for the continuance of his business; nor because it was 
intended to make up security which had been reduced 
by the sale, with the consent of the mortgagee, of 
property included in a previous mortgage to him, 
under an understanding that a new security should be 
given. Ib. 

4. In an action on a judgment recovered in another 
State, whose law and practice are not shown to be dif- 
ferent from our own, upon a debt provable in bank- 
ruptcy, after the debtor had been adjudged a bank- 
rupt, under the U. 8. statute of 1867, ch. 176, his certi- 
ficate of discharge in bankruptcy is no defense. Brad- 


ford v. Rice. 
BILL OF EXCHANGE. 


The presentment of a draft for payment by a notary 
himself cannot be proved by his certificate that the 
draft was duly presented, and evidence of a present- 
ment by his deputy. Ocean National Bank v. Williams. 


CARRIER. 


1. If a railroad train of nine cars, loaded with various 
lots of freight, becomes obstructed by a snow storm, so 
that four of the cars must be left behind on a cold night 
without shelter, and the conductor is able to select 
which cars shall be left, and knows that one car con- 
tains goods which will be injured by freezing, he is not 
bound, as matter of law, to take that car forward 
rather than other cars containing goods of which, in 
respect to their liability to injury by freezing, he knows 
nothing. Sweetland v. Boston and Albany R. R. Co. 

2. In an action against a railroad corporation to re- 
cover for the injury of apples by freezing, as having 
occurred within two days, during which they were in 
course of transportation by the defendants over their 
railroad in the winter, and part of the way through a 
cold snow storm, if there is only evidence that the apples 
were frozen when they arrived at their final destina- 
tion, but no evidence of their condition when they 
were received by the defendants from a connect- 
ing railroad, over which they had been transported in 
the same car during the previous day, except the fact 
that the weather was very cold when they reached the 
defendants, the defendants are entitled, on their re- 
quest, to a ruling that there is ‘“‘no evidence in the case 
that the apples were delivered to them before they were 
frozen ;’’ although, except the facts named, no evidence 
was offered to show that they were frozen before or at 
the time of such delivery. Ib. 

3. A special contract between the shipper of goods and 
acommon carrier, for their carriage at the shipper’s 
risk of injury during transportation, does not exempt 
the carrier from liability for an injury caused to the 
goods during transportation by his own negligence. 
School District in Medfield v. Boston, Hartford & Erie 
Railroad Co., 552. © 

ESTOPPEL. 

A defendant who, in an action against him on a 
promissory note, has availed himself by plea and 
proof of a subsequent note for the same amount as 
given in renewal thereof, and has prevailed on that 
defense. is estopped to set up, in defense against an 
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action by the same plaintiff on the second note, that 
he gave it upon a condition which never was fulfilled, 
but not to set up a total or partial failure or want of 
consideration in the original note. Hooker v. Hubbard. 


EVIDENCE. 


1. There is no presumption of law that a drop-letter 
was deposited in the post-office on the day of the date 
of its post-mark. Shelburne Falls National Bank 
v. Townsley. 

2. A copy, sworn to be correctly made from a press 
copy of a letter, is admissible, as secondary evidence, 
to prove its contents, without producing the press 
copy. Goodrich v. Weston. 

3. In an action on a written contract for the manu- 
facture and delivery of “horn chains,’’ oral evidence 
is admissible to show that the parties intended by 
“horn chains,’ chains made of hoofs and horns. 
Sweet v. Shumway. 

4. In a question whether in a contract for the man- 
ufacture of horn chains, by “horn chains,’’ were 
intended chains partly of hoofs, or chains wholly of 
horn, admission of the testimony of one of the par- 
ties to the contract, that he had experimented by 
putting horn rings and hoof rings together, and that 
almost invariably the horn would break, forms no 
ground of exception, though the witness had previously 
testified that he was not a practiced manufacturer, 
had only put together rings made by others, and 
claimed to know no more as to hoof or horn than any 
one else. Ib. 

FIXTURE. 

The owner of a house and barn put upin the house 
several marble slabs, laid upon, but not fastened to, 
brackets screwed into the walls, and also in 1855 
placed in the cupola of the barn a bell hung on an 
axle resting upon a wooden frame, which was placed 
on the platform of the cupola, and secured to it by 
cleats fastened by nails. In 1864 he conveyed the 
house and barn, but remained in possession as tenant 
of his grantee. Held, that, on leaving the premises in 
1867, he might remove the slabs, but not the bell. 
Weston v. Weston. 

INSURANCE. 

1. Life insurance. — In an action on a policy of insur- 
ance of the life of a person who voluntarily killed him- 
self, which was provided to be void if he should “die 
by suicide,” the plaintiff, ‘in order to take the death 
out of the proviso,” offered to prove that “the assured 
at the time of committing the act of self-destruction 
was insane; that he acted under the influence and 
impulse of insanity, and that his act of self-destruc- 
tion was the direct result of his insanity;’’ but the 
judge ruled that such proof would not entitle the 
plaintiff to recover, and directed a verdict for defend- 
ant. Held, that the plaintiff had no ground of excep- 
tion. Cooper v. Massachusetts Insurance Co. 


FIRE INSURANCE. 

A policy insuring the mortgagor of a chattel against 
loss thereof by fire, expressed to be void “if the title 
of the property is transferred or changed,” and pro- 
viding that “‘the entry of a foreclosure of a mortgage 
shall be deemed an alienation of the property,” is 
avoided by an act which of itself, and without any 
further formality or process on the part of the mort- 
gagee, will deprive the assured of all right and title in 
the chattel unless he shall pay the debt, such as the 
giving and recording, under the Gen. Sts. ch. 151, §§ 





6, 7, by notice of intention to foreclose the mortgage 
for breach of its condition. McIntire v. Norwich 
Insurance Co. 

AND SERVANT. 

The fact that very near where a workman is volun- 
tarily employed in a manufactory, machinery not 
connected with his work is in motion, the dangerous 
nature of which is visible and constant, is not conclu- 
sive that he has taken on himself the risk of being 
injured by it, in modification of the implied contract 
of his employer to provide for him a reasonably safe 
place in which to do his work; and if through inat- 
tention to the danger he meets with such an injury, 
while doing his work, and sues his employer there- 
for, the questions whether he met with it with 
due care on his own part, and by reason of the 
the neglect of his employer to give him suitable notice 
of the danger, are for the jury; and the facts of his 
youth and inexperience, and the directions previously 
given to him by agents of the employer about the man- 
ner of doing the work, are to be considered upon the 
question of due notice; but the fact that the cost of 
covering the dangerous machinery with a box would 
have been slight, and that it was so covered soon 
after the accident, are immaterial. Coombs v. New 
Bedford Cordage Co. 


PROMISSORY NOTE. 


1. The payee of a promissory note, who indorses it 
for the accommodation of the maker, may take it up 
at maturity without waiting for demand and notice as 
indorser, and sue the maker thereon. Pinney v. 
McGregory. 

2. When notice of the protest of a promissory note, ad- 
dressed to the several indorsers, are sent by the notary 
by mail, from the place where the note was payable, in 
one inclosure, addressed to the last indorser, in order to 
charge a prior indorser by forwarding such notice to 
him through the post-office, in a drop-letter addressed 
to him, at said last place (there being no system of 
letter delivery by carriers in that place), must deposit 
the drop-letter in the post-office on the same day he 
receives it from the notary. Shelburne Falls National 
Bank v. Townsley. 

TRUST AND TRUSTEE. 


A fund bequeathed in trust to pay the income to one 
until his death, and then the capital to another, in- 
cluded shares in the stock of a railroad corporation. 
This corporation, out of its net earnings, accumulated 
during the term of the trust, bought in the market part 
of its own stock; invested other such earnings to an 
amount equal to twenty per cent of the par value of the 
residue of its stock in property, a large portion of 
which was not required for the use and improvement 
of the railroad; and voted to create a number of new 
shares of the same par value, to be issued and disposed 
of as the directors should deem proper. The directors 
then voted to offer to the individual stockholders the 
right to take part of the new stock at par, in the pro- 
portion of twenty per cent of a new share for each old 
share held by the taker, and that if any individual 
stockholder should not avail himself of his right, they 
would dispose of it as they might see fit; and at the 
same time after a preamble reciting that, ‘‘ whereas 
there is a large amount of surplus earnings invested in 
the shares and property of this company, which the 
stockholders have instructed the directors to divide,” 
they declared a dividend of forty per cent on the old 
shares held by individual stockholders, payable 
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“twenty per cent in the shares of the company, which 
were purchased or held by this corporation in its cor- 
porate capacity, and twenty per cent in cash derivable 
from the shares which the stockholders entitled to 
this dividend shall respectively pay for the new stock 
taken by them under the terms of the preceding 
vote.” Held, that of the avails of the dividend to the 
trustees and so much as was derived from the first 
twenty per cent was payable as income to the life 
tenant; and so much as was derived from the second 
twenty per cent accrued to the capital of the trust 
fund. Leland v. Hayden. 


———_+o—___ 
COURT OF APPEALS ABSTRACT. 
JUNE DECISIONS, 1871. 


BAILMENT. 


1. Rights of bailor and bailee: sale of pledge without 
notice. — The plaintiff specifically pledged certain bonds 
to the defendant, a banking association, to secure the 
payment on demand of $15,000. Subsequently the 
defendant sold these bonds at private sale, and from 
the amount received repaid the loan and applied the 
balance toward the settlement of an over-draft which 
plaintiff had made upon it. Nodemand was made upon 
plaintiff for the $15,000, and no notice was given him of 
the sale, which notice and demand it was claimed was 
impracticable, on account of plaintiff having absconded. 
Subsequently the defendant, for a sum less than the 
face, transferred their whole claim for the over-draft, 
without deduction for the balance received on the 
bonds, to one White. This action was brought to 
recover the bonds or their value. Held, that it is not 
sustained by the authorities that the inability of a 
pledgee to make a demand and give notice of the time 
and place of asale entitles him to sell without such 
demand and notice, and without judicial proceedings. 
Strong v. National Banking Association. Opinion by 
Rapallo, J. 

2. Even if demand and notice could be dispensed 
with, a private sale in such a case cannot be sustained 
unless the parties have stipulated for such a sale. Ib. 

3. The sale of the bonds having been unauthorized, the 
plaintiff had the right, on becoming informed of it, to 
elect whether to ratify it, and claim the benefit of the 
surplus in reduction of the over-draft, or to repudiate 
the sale and the credit of the surplus, and hold the 
defendant responsible for the bonds. Ib. 

4. Having made his election, and repudiated the sale 
and credit, he became liable to White for the amount 
of the over-draft and entitled to demand of the bank 
the bonds or their value on paying the $15,000, and 
interest for which they had been pledged. Ib. 


BILLS AND NOTES. 

1. Bona fide holder, who is: practice.—In an action 
upon a note diverted from the purpose for which it was 
given by the maker, the onus is cast upon the plaintiff 
of showing that he is a bona fide holder. Farmers & 
Citizens National Bank v. Noxon. Opinion by Grover, J. 

2. A bank is a bona fide holder where it receives in 
the ordinary course of business from a depositor who 
is embarrassed, and keeps an account as agent, but 
who is in the habit of procuring notes to be discounted 
by it, a note of no larger amount than he had before 
presented, if there is nothing to excite the suspicion of 
the bank, and put it on inquiry. Ib. 

3. In this court exceptions to the findings of a referee 





raise only the question whether there was any evidence 
in support of the finding in ‘the supreme court, 
whether the finding is against the weight of evidence. 
Ib. 

CHATTEL MORTGAGE. 

1. Neglect to file: rights of judgment creditor: how 
waived. — Actual notice to plaintiffs, in an execution 
which has been levied upon personal property, of the 
existence of a chattel mortgage thereupon, does not 
supply the omission to properly file such mortgage. 
Barker v. Doty. Opinion by Folger, J. 

2. But where the sheriff, under such execution, offers 
the property for sale, subject to an unfiled chattel mort- 
gage the execution creditor standing by and not dissent- 
ing, the creditor, if he purchases, gets no more than 
the debtor’s equity of redemption. Ib. 


CONTRACTS. 


1. Verbal, when not merged in written: common car- 
riers. —The rule that prior negotiations are merged in 
a subsequent written contract does not apply to a ver- 
bal contract for the carriage of goods for which a bill 
of lading is subsequently made when the contract has 
been acted upon, and the shipper has parted with all 
control over his goods before the receipt of the bill, 
unless such shipper expressly assents to its terms. 
Bostwick v. Baltimore and Ohio Railroad. Opinion by 
Rapallo, J. 

2. The defendants’ agent agreed to transport to New 
York certain bales of cotton by ‘‘all rail” for a speci- 
fied rate (which was higher than the part rail and part 
water rate), and took possession of the cotton for that 
purpose, giving the plaintiff receipts, but no bill of 
lading. Two days after the bill of lading was delivered. 
The bill contained printed conditions to the effect that 
the goods should be transported by certain railroad 
companies to Columbus, Ohio; there delivered to the 
railroad company; by it transported to Bellaire, and 
there delivered to the agents of the next connecting 
steamboat,railroad or forwarding line, and that the rail- 
road and steamboat companies, etc., should not be liable 
for loss or damages by the dangers of navigation while 
on the sea or rivers, etc., and that by accepting the bill of 
lading the shipper agreed to its stipulations and condi- 
tions. The cotton was carried to Baltimore, and a 
part of it shipped by one vessel, and arrived safely in 
New York. Upon its receipt the freight upon the 
whole at the “all rail” rate was paid by the plaintiff's 
consignors. Part of the cotton was shipped by another 
vessel, which was lost at sea with its contents. This 
action was brought to recover damages for the cotton 
lost. Held, that the goods having been shipped under 
an agreement that they should be carried “all rail,’ a 
loss at sea is no excuse for their non-delivery to the 
plaintiff. Ib. 

3. The non-delivery of the goods was a breach of 
duty on the part of the defendant unless excused. Ib. 

4. The verbal agreement having been consummated 
and rights having accrued thereunder, the mere receipt 
of the bill of lading, inadvertently omitting to examine 
the conditions, was not sufficient to conclude the plain- 
tiff from showing what the actual agreement was under 
which the goods were shipped. Ib. : 


See Practice, 8. 


MUNICIPAL CORPORATIONS. 


1. Rights of, as to lands owned by them in fee for a 
specific purpose: opening of streets through. The legis- 
lature, by an act (laws of 1869, chap. ), provided for 
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the widening of Ninth avenue and Fifteenth street, 
Brooklyn. Said Ninth avenue bordered upon private 
owners and also upon Prospect Park, which was owned 
in fee simple by the city of Brooklyn, for the purposes 
ofapark. The act provided for the appointment of 
commissioners to estimate the expense of such widen- 
ing, and the amount of damages to be sustained by the 
owners of land, etc., and, after their report should 
be confirmed, to apportion and assess the same upon 
the lands and premises benefited, etc., and that, in 
making the assessment for Ninth avenue, they should 
assess three-fifths of the expense upon the lands lying 
south-east (Prospect Park) and two-fifths upon lands 
north-west (which belonged to private owners) of said 
avenue. Commissioners were appointed, the avenue 
widened and a portion of Prospect Park taken. No 
objection was made to the action of the commissioners, 
except that they allowed, in assessing the damages, 
the full value of the park lands taken. Held, that, in 
so doing, the commissioners acted properly; that the 
city held the lands taken for the purposes of a park, 
and as it had no right to sell or dispose of the lands, 
or appropriate them to another use without the con- 
sent of the legislature, it was the duty of the commis- 
sioners to treat them the same as lands belonging to 
other owners. Matter of widening Ninth avenue v. 
Nichols. Opinion by Grover, J. 

And it would not be sufficient to grant the city 
merely nominal damages, on the ground that the lands 
taken were as valuable to it in the form of a street as 
of a park. The legislature and not the court are to 
determine that. Ib. 

PRACTICE. 

1. Special proceedings for collection of tax: appeal 
from order in. — Proceedings were undertaken against 
the defendant to collect a tax on personal property 
which could not be collected, and which he refused to 
pay, as fora neglect or violation of duty within the 
statute entitled ‘‘ Proceedings for contempts,”’ etc. (2 R. 
S. 534), and an order to show cause why an attachment 
should not issue against him was granted by the West- 
chester county judge. On the return of the order the 
proceedings were dismissed by the county judge on the 
ground of irregularity, from which decision an appeal 
was taken to the general term of the supreme court 
where the decision was reversed, and the proceedings 
submitted to the county court, from which general 
term decision an appeal was taken to this court. Held, 
that if the county judge had denied the motion to dis- 
miss the proceeding for the cause alleged, an appeal 
could not have been taken to the supreme court, for 
the order would not have affected a substantial right. 
Matter of Ackerman, ussessors, etc. v. Bussing. Opinion 
by Allen, J. 

2. It is not a matter of right to have a proceeding of 
this character dismissed in limine, and without a hear- 
ing on its merits. Ib. 

3. The order of the supreme court reversing the order 
of the county court, etc., left the matter in the latter 
court in the same situation in which it would have been 
had that court denied the motion, and an appeal can- 
not be taken therefrom to this court. Ib. 

4. The order of the supreme court was not final, and 
did not affect a substantial right. Ib. 

5. Bill of particulars.— The insertion of the words 
“per agreement,” in a bill of particulars in an action 
for the value of services, does not restrict the party 
furnishing such bill to proof of a special agreement 
fixing the price, but he may prove and recover the 





value of his services. Robinson v. Weil. Opinion by 
Rapallo, J. 

6. Venue, when right to change waived: injunction: 
effect of reservations in deeds. — The trial of an actionin 
one county without a jury, when it should be tried in 
another county with a jury, is proper, if the party 
entitled to object does not do soat the trial. If he does 
not then assert his rights he will be deemed to assent 
to the place and mode of trial. West Point Iron Com- 
pany v. Raymert, Opinion by Allen, J. 

7. Mines, quarries and timber are protected by injunc- 
tion, upon the ground that injuries to and depredations 
upon them are causing or may cause irreparable damage, 
and also to prevent a multiplicity of actions for 
damages that might accrue from continuous violation 
of the rights of the owners. Ib. 

8. A reservation in a deed will not give title to a 
stranger, but it may operate, when so intended by the 
parties, as an exception from the thing granted, and as 
notice to the grantee of adverse claims as to the things 
excepted and reserved. Ib. 


See Bills and Notes, 3. 
RAILWAYS. 


1. Bonding towns for: requirements of act authoriz- 
ing bonding.—In an act delegating power to a portion of 
the tax payers of a municipality to charge the property 
of all, and subject it to taxation fora purpose foreign to 
those for which local governments are authorized, and 
with respect to contingent benefits, the power given 
can only be exercised in strict conformity to the letter 
and spirit of such act, and nothing can be taken by 
implication. People ex rel. Harris v. Smith. Opinion 
by Allen, J. 

2. And where such act confers upon a judicial officer 
special and extraordinary power, giving his orders 
thereunder upon the local governments to raise money 
by tax, the effect of judgments of courts of record, 
it must receive the strict construction which is given 
to all laws of that character. Nothing will be in- 
tended in support of his acts, but they must be brought 
clearly within the statute to be sustained. Ib. 

3. The petition demanded by chapter 907 of the laws 
of 1869, providing for bonding municipal corporations, 
etc., in aid of railway companies, must be that of the 
tax payer, and it is not satisfied by that of an agent, 
and the county judge has no jurisdiction for the purpose 
of appointing commissioners to issue bonds except 
upon the petition of the tax payers. Ib. 

4. Where a petition was presented in which the 
names of a portion of the tax payers of a town had 
been subscribed by persons who had received verbal 
authority so to do, held, that such subscribing was 
not in accordance with the law, and that it did not give 
the county judge jurisdiction to act thereunder and to 
appoint commissioners to bond such town. Ib. 

5. The power conferred is personal to the tax payer 
and cannot be delegated by him. Ib. 


—--+ peo -—— 


A number of Boston banks intend to contest the 
legality of the tax on dividends between August 1 and 
January 1. They have retained Hon. Caleb Cushing 
as their counsel. 

Judge Stanley, of the San Francisco county court, 
lately permitted a Chinese defendant to testify in his 
own behalf, and then decided the case, which had been 
appealed from a lower court, in the defendant’s favor. 
reversing the decision of the court below. 
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CODIFICATION IN THE STATES. 

The New York Evening Mail, in an extended article 
on codification, gives a synopsis of the information 
procured by Mr. Benj. Vaughan Abbott, one of the 
commissioners for revising the United States statutes, 
in regard to the commissions for revision and codifica- 
tion in the various States. 

In California there is a commission consisting of I. 
C. Burch, Creed Haymond and Charles Lindley. These 
gentlemen are now engaged in the work at the State 
capital. They have made considerable progress, and 
have issued and circulated a number of titles for ex- 
amination by the public. 

In Florida, Hon. A. H. Bush, of Jackson county, has 
prepared a new digest of the laws, which is in the hands 
of the State printer. 

In Georgia, a commission has been recently authorized 
and commissioners have been appointed. 

In Illinois, Messrs. H. B. Hurd, of Chicago,- Wm. 
Schafer, of Salem, and W. E. Nelson, of Decatur, have 
been appointed revising commissioners. 

In Iowa, Messrs. W. H. Seevers, Oskaloosa; William 
J. Knight, Dubuque, and W. G. Hammond, Iowa City, 
are the revising commissioners. 

In Michigan, Hon. James 8S. Dewey, judge of the 
sixth judicial circuit, has been chosen to compile the 
laws under an act of the legislature passed in 1871. 

In Mississippi, Messrs. A. R. Johnson, Jackson Lover- 
ing and J. P. Campbell are a revising commission. 

In New York, Messrs. Charles Stebbins, Nelson J. 
Waterbury and Montgomery H. Throop are a revising 
statutory commission. They have made reports to the 
legislature covering the subject of classification. 

In North Carolina there is a revising commission 
originally composed of Messrs. A. W. Tourgee of 
Greensborough, Victor C. Barringer, Concord, and W. 
B. Rodman of Washington, Beaufort county. But 
upon the appointment by President Grant of Mr. Bar- 
ringer to serve as one of the national commission, he 
resigned his place, and W. H. Bailey, of Salisbury, was 
appointed thereto. This commission has made reports, 
but it is understood that political changes have delayed 
action upon them. 

In Pennsylvania, a commission, composed of Hon. 
David Derrickson, of Meadville, and William M. Hall, 
Esq., of Bedford, have recently reported a revision of 
civil statutes, which it is believed now awaits consider- 
ation by the legislature. 

In Rhode Island there is a commission at work com- 
posed of Messrs. W. P. Sheffield, Abraham Cayne, and 
Wingate Hayes. 

In South Carolina, D. T. Corbin, W. J. Whipper, of 
Charleston, and C. W. Montgomery, of Newberry, have 
been appointed a revising commission. 

In Tennessee there is no official board of commission- 
ers. But private individuals, it is understood, are 
engaged on a complete revision of the code of Tennes- 
see. 
West Virginia has lately had a code prepared, which 
has probably been issued. 

In Wisconsin the last legislature (1871) authorized the 
purchase of a compilation of the general laws of Wis- 
consin from Hon. David Taylor, of Sheboygan. Mr. 
Taylor was for years one of the circuit judges. His 
compilation is understood to be well advanced. Itisto 
be submitted, when completed, to the governor, chief 
justice and attorney general, and, upon their approval, 
may be accepted by the secretary of state. 

The following States have no revising commissioners 





now at work; but revisions are deemed needed, and 
measures for instituting them have lately been urged 
before the legislatures of Arkansas, Connecticut, Dela- 
ware, Nevada, Texas and Virginia. 

The laws having been recently revised in the follow- 
ing States, they have now no revising process on foot. 
Kansas, Louisiana, Maryland, Massachusetts, Minne- 
sota, Missonri, New Hampshire and New Jersey. 


———__e90 ——_—_- 


POST-DATED CHEQUES. ; 

The effect and validity of post-dated cheques have 
been made the subject of much controversy in courts 
of law, and we are tempted to say a few words con- 
cerning them, because our attention has been directed 
to a recent case in the supreme court of Victoria, of 
much interest to the holders and payees of such instru- 
ments. We are indebted for a report of the case to 
our able contemporary the Australian Jurist. 

Before, however, detailing this case, we may recall 
two modern cases in our own courts, viz.: Forster v. 
Mackreth, 36 Law J. R. (N. 8.), Exch. 94; 2 Law R., 
Exch. 163; and Bull v. O’ Sullivan, 40 Law J. R. (N. 8.), 
Q. B. 141. In the former case the defendant and one 
Tucker carried on business together as attorneys, and 
the cheque sued on was drawn by Tucker in the name 
of the firm, was dated July 20, and delivered by Tucker 
to the plaintiff on July 13, in exchange for the plain- 
tiff’s cheque. The court thought that a post-dated 
cheque was in effect for all practical purposes a bill of 
exchange, if post-dated deliberately and intentionally, 
so as to make it have the legal and practical effect of a 
bill at so many days’ date. As there was no evidence 
of special or general authority to Tucker to bind 
his partner by a bill of exchange, judgment was 
given for the defendant. The value of the decision 
consists in the explanation given of the effect of a 
post-dated cheque. In Bull v. O'Sullivan, which 
is reported in the current number of our reports, 
the declaration was upon a cheque for fifty pounds, 
drawn by the defendant, payable to Edward Myers 
or order, and indorsed by Myers to the plaintiff. At 
the trial the plaintiff produced the cheque, which he 
had received on November 4, 1868, at which time he 
saw that it bore the date of November 5. Counsel for 
the defgndant objected that the cheque ought not to 
be received in evidence, as it bore only a penny stamp, 
whereas it ought to have been stamped as a bill of 
exchange. The court, in an elaborate judgment for 
the plaintiff, following Whistler v. Forster, 32 Law J. R. 
(N. 8.), C. P. 161, held, that in determining what is the 
requisite stamp the instrument alone must be looked 
at, without reference to any collateral condition affect- 
ing its apparent operation, the word date in the stamp 
acts meaning the date on the face of the bill, note or 
cheque. The court further held that there was no 
enactment making it illegal to post-date a cheque or 
other order for the payment of money, whatever might 
be the effect of the post-dating oa the instrument 
itself. 

We now come to the Australian case, which was 
argued on appeal from the county court of Ballarat. 
The plaintiff Hinchcliffe sued the Ballarat Banking 
Company for dishonoring a cheque for ll. 5s. The 
facts were that the plaintiff banked with the defendants, 
and, on June 25, 1870, gave to aclerk in the office of 
the Magdala Mining Company a cheque for 4l. 10s. on 
the defendants for calls. The cheque was post-dated 
July 13; but it was paid in by the Magdala Company 





66 


THE ALBANY LAW JOURNAL. 





amnieacal 





on June 29 to its account at the London Chartered 
Bank, was by that bank sent on to the defendants, and 
was paid June 30. On July 6 plaintiff gave a cheque 
for 11. 5s., which was presented on the 10th, and dis- 
honored for want of funds. Plaintiff contended that 
by the wrongful payment of the post-dated cheque for 
4l. 10s. before its date his funds were improperly 
reduced, and if that cheque had not been paid there 
would have been sufficient to meet his cheque for 1I. 5s. 
The jury gave the plaintiff a verdict for 125/.; but Mr. 
Cope, the judge, afterward nonsuited him, on the 
ground that he had no legal right to post-date a 
cheque, and thereby impose a duty on others to carry 
out his wishes not expressed in the ordinary form; 
that he ought not, under the guise of an instrument in 
the form of a cheque payable on demand, to issue what 
would really be a bill of exchange, and calculated to 
deceive, as in fact it did deceive, the person to whom it 
was paid, and two bankers through whom it had 
passed. The court, consisting of Sir W. F. Stawell, 
C. J., Mr. Justice Barry, and Mr. Justice Williams, 
held that the point raised was concluded by the case 
of Forster v. Mackreth, and that it would be impossible, 
in the face of it, to hold that a banker was at liberty 
to disregard the date of the cheque. If it were so held, 
he would also be permitted to pay a bill of exchange 
before it was due. There was, therefore, evidence to 
go to the jury of negligence on the part of the bankers. 
If there is no date on a cheque the banker is bound to 
pay on presentment, but where there is a date which 
has not yet arrived it must be treated as a bill of 
exchange not yet due. 

Lest our readers should imagine that the court 
approved of the damages awarded, we may add that 
the verdict for 1251. was allowed to stand merely 
because the defendants had never asked for a new 
trial. But the court, to mark its opinion on that point, 
gave no costs of the appeal.—London Law Journal. 


en 


THE EGYPTIAN LEGISLATURE. 


Colonel James Morgan, of South Carolina, gives the 
following account of the life and death of the Khe- 
dive’s attempt to follow European fashions in law- 
making: . 

When the viceroy returned from France, he called 
his prime ministers together and said: “In order to 
have a great country we must have a legislating body,” 
and he then made known his plans. Delegates were 
selected from various districts, and informed that 
they must be divided in opinion; that every measure 
should be debated; and the minister who called them 
together said, ‘‘ Now, all who favor the government 
will stay on the right, those who oppose it will cross 
over to the left, and those undecided will remain in the 
center.’”’” No sooner was the division called than all 
the delegates made a rush for the right. There was no 
opposition or no medium party. 

‘This won’t do,” said the minister, “there must be 
an opposition ;”’ and he called to him an old sheik,named 
Ibrahim, and said: 

“You must lead the opposition.”’ 

‘What is it?’’ asked Ibrahim. 

** Well, then, when the government introduces a law 
you must protest and argue against it.” 

“Hum,” said the sheik, “‘then if the Khedive says he 
wants so-and-so, I am to say, No, you shan’t have it.” 

* Yes,’’ said the minister. 





A jovial smile lighted up the tanned-leather face of 
old Ibrahim; he shook his head and said, ‘“ None fo 
Sheik Ibrahim ; too much bastinado.”’ 

After a time, by liberal bribery, an opposition wa 
established. One day, when the minister, Hassay 
Bey, was absent, one of the opposition violently 
opposed a measure of the Khedive’s. A government 
member from Pama jumped up and moved that the 
opposition member be bastinadoed for treasonable 
conduct. The motion was carried, and the recusant 
Egyptian was knocked down and bastinadoed on the 
floor of the house. That was the last session of the 
Egyptian corps legislatif. 


p> 
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LAWYERS IN COLONTAL PARLIAMENTS. 


The Australian Jurist has the following: 

“The number of lawyers at present in parliament, 
and the anticipated rush of others into the political 
arena, may make it worthy of thoughtful considera- 
tion, whether so large an influx of the class will prove 
advantageous to the country and to the professions 
themselves. It is not so much our province to specu- 
late as to what the effect of this will be upon the 
general welfare, as to consider the manner in which it 
will affect the interests of the legal profession; yet, in 
discussing the question from one point of view, it will 
be impossible to ignore the other. In older established 
countries, and especially in England, it has been held 
that parliament is any thing but a stepping-stone to 
the bench, and that success as a politician is little likely 
to lead to success as a jurist. 

“Those who follow the calling of the law in countries 
where all trades and professions have their settled 
courses, are prone to take narrow views of things; 
more likely to be guided by precedent, than to listen 
tothe promptings of reason ; and in their strict observ- 
ance and adherence to words and forms, to fail to grasp 
broad principles. In political life these toilers in certain 
fixed grooves find themselves placed at an enormous 
disadvantage. Their ponderous and profound learning 
is rather a clog upon their thoughts and actions, than 
an assistance in the struggle. They find themselves 
with their precedents and cases, their established 
forms and quibbling technicalities, pitted against men 
their inferiors in special knowledge and mental bal- 
ance, but immensely their superiors in a general 
knowledge of the world. All their legal training is 
valueless, and the fact has to be, to a certain ex- 
tent, unlearnt ere they can hope to cope with their 
more versatile, if shallower, opponents. Even in 
debate they fight at a disadvantage. The most im- 
passionate efforts of oratory are mere words spoken 
with more or less emphasis in the interests of a client, 
according to the amount of the honorarium. The most 
logical utterances are only sentences strung together by 
the art of the advocate. Nothing that the lawyer says 
or does is held to be natural or disinterested. If he be 
successful as a lawyer, why should he strive after the 
sweets of statecraft ? If he bean unsuccessful one, then 
he is seeking to gain distinction in one line of life, after 
having failed in another. By the general public he is 
looked upon with distrust, and his fellow-politicians 
regard him rather as a redoubtable opponent than as a 
trusty ally. 

“But here, in this young country, where things are 
necessarily as yet in a transition state, where trades 
and professions are not hedged in with the barriers of 





THE ALBANY LAW JOURNAL. 


67 





—$—$$$<— 





precedent and the boundaries of form, where changes 
are sudden, and men, to be successful, must leap with 
the hour; the position of lawyers in parliament is 
widely different. As a rule, they are men of more 
enterprising and adventurous minds, and of more gen- 
eral attainments, than are their brethren, from whose 
ranks they have sprung. In practice they do not con- 
fine themselves to any fixed branch, but, like American 
lawyers, are accustomed to take general business. They 
rather pertain to the class of advocates than that of 
juris-consults, and as such are enabled to accom- 
modate themselves with greater facility to the 
exigencies of political warfare. The classes from 
which statesmen are principally drawn in older 
established communities, either do not exist at all, 
or do so in a less proportion here than in Europe. 
Politics is followed as a calling, as a profession, as an 
adjunct, but rarely as an art, a duty, or recreation 
with us. Thus, then, seeing that our houses of assem- 
bly can boast of but few who have claims to be either 
philosophers or statesmen, the lawyer, with his trained 
mind, his logical reasoning, and his powers of analysis, 
can hardly be considered to be out of place. The rapid 
development of the colonies, and the novel circum- 
stances with which their sudden growth has been sur- 
rounded, have necessitated the introduction of new 
laws, which, though originating in the speculative 
minds of our amateur legislators, require to be drafted 
into shape at the hands of the technical lawyer. If 
only for this purpose, the presence of a number of 
sound, practical and experienced members of the legal 
profession must prove of immense service in our legis- 
lature. It is for them to clothe the ideas of their more 
practical colleagues with appropriate language, so that 
the acts of our houses of parliament may express 
neither more nor less than is intended. 

“Turning, however, from this general view of the 
utility of lawyers in parliament, let us consider how 
their position in the legislature affects themselves and 
their professions. What is the meaning of the threat- 
ened invasion of parliament by so large a number of 
members of either branch of the profession? Is it a 
sign that the calling of law is not a prosperous one, and 
is the inroad suggestive of rats deserting a sinking 
ship? We think that this can hardly be asserted, and 
if asserted can scarcely be supported, if our theory be 
correct, that parliamentary and professional success 
are not inimical to each other here, to the same extent 
that they are at home. 

“The other day an experienced lawyer, but a novice 
in politics, deprecated the scheme for payment of 
members, alleging, as a valid reason against its intro- 
duction, that the house would be flooded with junior 
barristers. We confess that we are at a loss to perceive 
what greater evil this would be, than that it should be 
overrun with youthful merchants, engineers, farmers, 
medical men, or men of any other business. The fact 
that young barristers or solicitors should seek places in 
parliament does not necessarily indicate that they are 
hopeless of success in their particular callings, but that, 
pending their attaining the full swing of business, they 
have more abundant leisure than members of other 
professions; also, that there are many advantages to 
be reaped from a parliamentary career, which are with 
difficulty attained in any other way. 

“Thus, for instance, it is the readiest and quickest 
vehicle for the demonstration of talents which in the 
slow course of legal preferment must lie hid, or at 
least dormant, for a long time. Parliament at once 





affords a field for the display of technical or general 
knowledge, of eloquence, of the rare quality of subordi- 
nation, or of the ability to command. Let a man but 
show himself a statesman, or even a politician, .::d 
business in his profession is certain to spring from it. 
Besides, the representative man necessarily obtains a 
certain notoriety, and this, it cannot be denied, is to 
some extent an introduction to business. In some 
cases, indeed, politicians become members of the legal 
professions, with the sole object of thus qualifying 
themselves for office. We only allude to this fact asa 
proof that in newly-established countries the forum is 
not a bad introduction to the senate. 

‘““No doubt there are disadvantages to be weighed 
against any benefit which lawyers may gain by enter- 
ing into political life, such as the loss of time, and the 
ties of place or party; yet, if, as we anticipate, the pro- 
fessional men who have sought and may yet seek 
election show themselves desirous of proving them- 
selves useful members of the legislature, and that they 
are actuated rather by a sense of duty and laudable 
ambition, than by the desire of office or personal ad- 
vancement, we have little doubt but that they will in 
so doing promote the public welfare, and lend an addi- 
tional luster to the professions to which they belong.”’ 


—— oo 


BOOK NOTICES. 


The Practice in Bankruptcy, with the Bankrupt Law 
of the United States, as amended, and the rules 
and forms, together with notes referring to all 
decisions reported to July 1, 1871; to which is added 
the ‘ Rules of Practice for the Courts of Equity of 
the United States.’ By Orlando F. Bump, ister 
in Bankruptcy. Fourth Edition. Baker, Voorhis 
& Co., New York. 

We had occasion so recently to notice this work that 
we do not feel called upon to again speak of its many 
excellences in extenso. We desire, however, to give 
the publishers credit for their enterprise in keeping 
the work up to the requirements of the profession. 
Instead of having it stereotyped, and then for years 
publishing ‘‘ new editions,” from the plates, we have 
now, within a few months of the issuing of the former, 
agenuine new and revised edition, with the cases 
decided since the former where they should be in the 
body of the work. 

As an instance of Mr. Bump’s accuracy and relia- 
bility we may mention, that, in the case of Morgan v. 
Thornhill, 11 Wallace, 81, published since the present 
edition of Mr. Bump’s work, it is shown by the supreme 
court that the clause in section two of the bankrupt 
act “hear and determine the case in a court of equity”’ 
is erroneously printed in Little, Brown & Co.’s edition 
of the Statutes at Large (p. 518). That it should read 
‘‘hear and determine the case as in a court of equity.” 
Mr. Bump seems to have discovered the mistake, for 
the clause is correctly set out by him (p. 285). 


The Code of 1871, with Article VI of the Constitution, 


and Rules of the Court of .) and Supreme 
Court, as amended to August, 1871. John D. Par- 
sons, Jr., Publisher, Albany, N. Y. 

The plates to the rules were destroyed in the late fire 


of Weed, Parsons & Co., so that they had to be reset. 


. The present is one of the most elegant volumes we ever 


saw, neatly bound in leather for the vest pocket, with 
a new style of tuck. There are three full indexes, one 
to the code, one to the rules of the court of appeals, 
and one to the rules of the supreme court. All the 
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new rules of the court of appeals are given, including 
those relating to the admission of students. In addition, 
we are informed, by a note to rule 54 of the supreme 
court, that, in the third department, the court has 
designated Tuesday and Friday of the first week, in- 
stead of Tuesday and Thursday, as motion days. 

It also contains, what we think, an excellent rule, 
adopted in the third department, on the 7th of Febru- 
ary, 1871, providing, that notes of issues shall be filed in 
appeals from orders, and such appeals be placed upon a 
separate calendar. 

The volume contains every thing relating to the code 
and rules down to the very day of publication. We 
notice several additional citations in the court of 
appeals rules, which are fully annotated by a gentle- 
man of Albany thoroughly conversant with the prac- 
tice. The annotations to those rules are alone worth 
the price of the work. 


A General Treatise on Statutes : their Rules of Construc- 
per boundaries of Legislation and 
nterpretation. By Sir Fortunatus 
arris ; with American Notes and Additions, and 
with notes and maxims of Constitutional and of 
Statute Construction; also a Treatise on Constitu- 
tional Limitations upon the National and State 
legislative power, with a chapter on Parliamentary 
Law and Parliamentary privileges, by Platt Potter, 
LL. D., one of the justices of the supreme court 
of the State of New York. William Gould & Sons, 
Albany, N. Y., 1871. 

Dwarris upon Statutes has been justly termed “the 
best book upon the subject ever published.’’ The last 
—the second—edition published in 1848, is still the 
standard in England. In this country Mr. Smith’s 
work was published the same year, and Sedgwick’s fol- 
lowed in 1857. The latter were excellent works, but 
gave us extracts from cases rather than principles, so 
that the lawyer who was fortunate enough to own the 
three usually started with his principles from Dwarris, 
and followed them with illustrations and cases from 
the others. 

The want of a collection of American cases to exem- 
plify the text of Dwarris has been admirably and fully 
supplied by Mr. Justice Potter in the present edition, 
with the advantage, over Smith and Sedgwick, that 
they are brought down to the present time. 

In addition to the cases cited in the notes, we should 
judge that over half the body of the present edition is 
by Judge Potter, who has thus thoroughly American- 
ized the work. His ability and experience as a jurist 
will at once give it an authority which others require 
years to attain. 

ATTORNEY-GENERAL AKERMAN.—Attorney-General 
Akerman first came to the notice of General Grant as 
state agent of Georgia in Washington. One day, when 
he had finished some business in the executive office, 
the president said, animatedly, “I like that man, and 
as soon as a place is open in his state, I mean to make 
him district attorney.’’ The time came, and the office 
was bestowed. In the pursuit of his new duties, the 
president heard that Mr. Akerman had been refused 
lodging in a southern city because of his republicanism, 
and that the court had to be adjourned in consequence. 
When Mr. Hoar resigned, Mr. Akerman was nomin- 
ated, entirely without his knowledge, and was at his 
' remote country home a week before the news reached 
him. Mr. Akerman was born in New Hampshire, and, 
long before the war, settled in North Carolina, and for 
a time taught school, but afterward pushed on into 
Georgia, where the rebellion found him. 





THE Patent Laws.—At a recent meeting of London 
patent agents, held to consider the proposed changes 
in the patent laws, Geo. Haseltine, M. A., chairman, it 
was resolved: 1. That inventors have a right to the 
sole use of their inventions, which it is the duty of leg. 
islators to harmonize with the interests of the State, 
2. That patents should no longer be granted to mere 
“* first importers,” but should be confined to actual 
inventors. 3. That the term of a patent should be 
twenty-one years— now fourteen— without provision 
for extension. 4. That the official fees should be re- 
duced from one hundred and seventy-five to ten 
pounds for the entire term, which is sufficient to de- 
fray the expenses of an efficient patent system. 5, 
That the French mode of granting patents — without 
official investigation of the merits of the application — 
should be‘adopted. 6. That in patent suits the rights 
of patentees should be determined by a competent 
court of equity, dispensing with jurors and “expert” 
witnesses.—The Globe. 
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LEGAL NEWS. 


Judge Reed, of the Massachusetts superior court, has 
resigned. 


Hon. Charles Francis Adams has accepted the ap- 
pointment of arbitrator under the treaty of Wash- 
ington. 

The death is announced of Hon. Daniel W. Alvord, 
a much respected citizen of Greenfield, Mass., and 
formerly district attorney and United States collector. 


The English house of commons, on the 5th inst., 
voted to postpone till the next session of parliament 
all questions of reform in the statute laws of the united 
kingdom. 


The name of Hon. Joseph T. Bedle, assoeiate justice 
of the supreme court of New Jersey, is prominently 
mentioned in connection with the democratic nomina- 
tion for governor of that State. 


Chief Justice Howe, of Wyoming Territory, has given 
an opinion which is held by several other members of 
the court, that women have the right to vote and hold 
office anywhere in the United States, under the four- 
teenth amendment. 


A commission has been sitting in Versailles to in- 
quire into the steps to be taken in the cases of mar- 
riages celebrated under the Commune. It has been 
decided that while in principle they are not considered 
valid, they are, nevertheless, now to be registered anew, 
as being legally consummated, and this registration is 
to have the effect of legitimizing the children. 


An agreement has been signed by Sir I. Collridge and 
Mr. Sergeant Ballantine, in relation to the Tichborne 
trial, by which both parties agree that if any thing 
should prevent the attendance of one or two of the 
jury, the case shall go on with the diminished number; 
and also, that if Sir W. Bovill should be unable to pre- 
side, another judge may continue the case and employ 


his predecessor’s notes. The plaintiff’s solicitors have 
had some news of the crew of the Bella, and the junior 
counsel has gone to Australia to advise on the produc- 
tion of additional evidence. On the 26th ult., Lord 
Chief Justice Bovill signed and issued an order giving 
effect to the above agreement, which is to remain in 
force until the seventh of November next. 
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POWER OF PASSENGER CARRIERS TO LIMIT 
THEIR LIABILITY FOR NEGLIGENCE. 

The State of New York has the questionable honor 
of standing nearly or quite alone in the holding of its 
courts, that carriers of passengers may exempt them- 
selves from all liability for injuries arising from the 
negligence of their servants. 

The question came before the court of appeals in 
Wells v. The New York Central Railroad Company, 
94 N. Y. 181, and it was there held, that a contract 
exempting the company from all liability to a free 
passenger for any negligence of their servants was 
not against public policy. The controlling opinion is 
devoted mainly to the question, whether the term 
“gross negligence” is applicable to the acts of ser- 
vants of a corporation —a question in no wise mate- 
rial in the case —and the policy and legality of the 
contract is disposed of in a dozen lines, Sutherland, 
J, wrote a dissenting opinion, in which the question 
of the legality of contracts exempting passenger 
carriers from liability for negligence was very elabo- 
rately examined, and the conclusion reached that they 
were against public policy aud void. 

The next case in the same volume, is Perkins v. The 
New York Central Railroad Company. There the 
plaintiff’s intestate was killed while riding upon a 
free pass, which contained an indorsement that the 
person accepting it “assumes all risk of accidents, and 
expressly agrees that the company shall not be liable 
under any circumstances, whether of negligence by 
their agents or otherwise,” etc. The accident which 
occasioned the death was the result of the negligence 
of defendants’ agents. The judge charged at the 
trial that if the negligence of the agents was gross 
and culpable it was not embraced in the contract. 
This charge was held to be erroneous, on the ground 
that the contract covered all negligence. Smith, J., 
it seems from the report, wrote two opinions ; one for 
reversal and the other for affirmance, which presents 
the curious judicial phenomenon of a judge dissent- 
ing from his own opinion in the same case and on the 
same hearing. 

The case of Smith v. The New York Central Rail- 
road Co,, 24 N. Y. 222, presented the question in a 
somewhat different aspect. In that case the person 
killed was a drover, and was riding on what is known 
as a drover’s pass — that is, a pass furnished to a per- 
son in charge of stock transported for a consideration, 
and which stipulates that the person receiving it 
takes all responsibility as to injury to himself or 
stock. The contract for the transportation of the 
stock also contained this provision: “And it is further 
agreed, that the persons riding free to take charge of 











the stock do so at their own risk of personal injury 
from whatever cause.” The jury found that the death 
of the intestate was occasioned by gross negligence 
on the part of defendants or its agents. Judgment 
was rendered for the plaintiff, and sustained at general 
term. On appeal to the court of appeals the judg- 
ment was affirmed by a divided court. Wright, J., 
wrote for affirmance, taking the broad ground that a 
contract limiting the liability of passenger carriers for 
their own or their servants’ negligence was void. 
Denio and Davies, JJ., were also for affirmance, on 
the ground that the intestate was not a gratuitous 
passenger, and that such a contract was void as to 
paying passengers, though not as to free passengers. 
Smith, J., was for affirmance on the ground that the 
negligence was that of the corporation itself—that is, 
that the corporation could legally contract against 
liability for its servants’ negligence, but not for its 
own negligence. Sutherland, J., was for affirmance 
on the ground stated in his dissenting opinion in 
Wells v. The New York Central Railroad Co., supra, that 
the contract was void irrespective of the question 
whether the transportation was gratuitous or for hire. 
Allen, J., wrote an elaborate opinion for reversal, on 
the ground that the negligence was that of the ser- 
vants of the defendant, and, therefore, covered by the 
contract with him. Selden, Ch. J., and Gould, J., con- 
curred. 

It will be observed that the greatest number agree- 
ing to any particular reasoning or grounds were for 
reversal, while of the five judges for affirmance not 
more than two agreed on the same grounds. 

The facts in Bissell v. The New York Central Rail- 
road Company, 25 N. Y. 442, were substantially the 
same as in the case last cited. Bissell was a drover, 
and made a contract with the defendants which recited 
that, in consideration that the defendants would con- 
vey the stock at what were termed reduced rates, the 
plaintiff would assume the risk of injury to the cattle, 
and also that the persons riding free to take charge 
of the stock do so at their own risk of personal injury 
from whatever cause. The pass furnished Bissell con- 
tained a “ notice,” that the owner of stock receiving 
this ticket assumes all risks for injuries, whether from 
negligence of defendants’ servants or otherwise. The 
jury found that plaintiff's intestate met his death 
through the gross and culpable negligence of defend- 
ants’ agents. The judgment entered thereon was re- 
versed by the court of appeals. Gould, J., was for 
reversal, of course, holding that the ticket was a free 
ticket, and the case within the rule laid down in the 
Wells case and the Perkins case. Selden, Smith, 
Davies and Allen were also for reversal, the first two 
expressly on the ground that Bissell was a free pas- 
senger, and Davies presumably on the same ground 
as he had before declared, that the company could not 
limit their liability for negligence in case of a paying 
passenger, and he had put his reason for affirmance in 
Smith’s case, supra, expressly on the ground that he 
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was a paying passenger, although his pass was on 
precisely the same conditions as that of Bissell. Denio, 
C. J., dissented on the ground that Bissell was not a 
gratuitous passenger, and Wright and Sutherland also 
dissented on the ground, it is to be presumed from 
their former opinions, that such a limitation of a 
carrier’s duty was void. 

It appears, therefore, that thus far the court of ap- 
peals has stood about in this wise: Gould and Allen, 
JJ., that passenger carriers could limit their liability 
for their own and their servants’ negligence, abso- 
lutely; Denio, Davies and Selden, JJ., that they 
could limit their liability as to free passengers; Smith, 
J., that they could limit their liability for the negli- 
gence of their servants; Sutherland and Wright, JJ., 
that they could not so limit their liability in any 
event. 

The rule, so far as one can be said to exist, consider- 
ing this diversity of judicial opinions, is, that carriers 
can limit their liability for injuries to free passengers, 
either from their own or their servants’ negligence; 
and that shippers of stock riding on a “ drover’s pass” 
are free passengers. “The fruits of this rule,” says 


Davies, J., in Stinson v. New York Central R. R. Co., 
32 N. Y. 333, “are already being gathered in increased 
accidents, through the decreasing care and vigilance 
on the part of these corporations, and they will con- 
tinue to be reaped until. a just sense of public policy 
shall lead to legislative restrictions upon the power 


to make this kind of contracts.” It occurs to us, that 
if the courts would exhibit a little more of that “just 
sense of public policy,” legislative interference would 
not be necessary. 

It would not be difficult to cite a great array of 
authorities to show that these decisions of the New 
York courts are directly counter to the current of 
decisions, but we have only space for one — the last 
one on the subject, we believe — that of the Cleveland, 
Painesville and Ashtabula Railroad Co. v. Curran, 19 
Ohio St. 1, and to appear in 2 American Reports. 
That was a case on all-fours with those of Smith and 
Bissell, before cited. The plaintiff—or defendant in 
error to explain the inverted title— was a drover, 
who contracted with the company for the transporta- 
tion of stock. The contract contained the usual state- 
ment, that, in consideration of obtaining the trans- 
portation at reduced rates, the plaintiff agreed to 
assume the risks of injury to the animals from a num- 
ber of specified causes, and also that the person riding 
in charge of the stock should do so at his own risk of 
personal injuries, from whatever cause, etc. The 
ticket, or “drover’s pass,” given him at the time of 
making the contract, contained the following: ‘The 
person accepting this free ticket assumes all risk of 
accident, and expressly agrees that the company shall 
not be liable, under any circumstances, whether of 
negligence by their agents, or otherwise, for any 
injury to the person, or for any loss or injury to the 
property, of the passenger using the ticket, and agrees 





that as for him he will not consider the company » 
common carriers, or liable as such.” The plaintiff 
accepted and used this pass, knowing its contents 
and while so using it was injured by reason of the 
negligence of defendants’ servants. The supreme 
court held, unanimously, 1. That the plaintiff was not 
a gratuitous passenger, inasmuch as the pass and the 
agreement for transporting the stock- constitute 
together a single contract; and 2, That the stipula 
tion in the contract and in the pass, exempting the 
defendants from liability for negligence, was against 
public policy and void, and therefore no defense to an 
action for the injuries. 

It is worthy of note that in this case — and it was, 
no doubt, the same in the New York cases —the 
pretense of carrying the stock at reduced rates was 
merely a sham. The superintendent of the company 
testified that the contract was “of the kind alone 
used by the company at the time the said stock was 
transported, and that the company would not, at any 
time, have received and transported the hogs except 
under such contract.” 


—— +e. 


NEGOTIABLE PAPER SIGNED IN BLANK. 

It has recently been decided, in the exchequer 
chamber, that if a deed be delivered and a blank 
left therein be afterward improperly filled up (at least 
if this be done without the grantor’s negligence), it is 
not the deed of the grantor. Swan v. The North 
British Australasian Company, 2 Hurls. & C. 176, 
But this principle, when applied to negotiable instru- 
ments, has been limited in its application. These 
instruments are not only assignable, but they form 
part of the currency of the country. It has, there- 
fore, been uniformly held that where a man writes his 
name across the back of a blank bill or note, and parts 
with it, and it is afterward improperly filled up, he is 
liable as indorser; if he write it across the face of the 
bill he is liable as acceptor; or if he sign his name to 
a blank note he is liable as maker, provided, in either 
ease, the instrument has once passed into the hands 
of an innocent indorsee, for value, before maturity. 

The English vases cited, as holding the improper 
filling up of a blank instrument to be forgery, were, 
most of them, criminal prosecutions. For the pur 
pose of obviating the incongruity of allowing 4 
recovery upon an instrument which was itself 
forgery, the courts of this country, in civil actions, 
have placed the liability of the author of the blank 
signature on the ground of estoppel. 

The question was much discussed in Van Duzer 
v. Howe, 21 N. Y. 531, where a blank acceptance had 
been filled with a sum exceeding that fixed by the 
acceptor, and the acceptor’s liability was vested solely 
on the ground of estoppel. The principle that when 
one of two innocent parties must suffer, he should 
bear the loss whose act has caused the injury has 
also been generally relied upon in the cases, and im 
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some of them has ruled the decision. IJngham v. 
Primrose, 7 C. B. 82. 

The paper at delivery may be entirely blank above 
the signature, or in the ordinary form of a printed 
bill or note, with the material parts in blank, and if it 
be filled up consistently with the purport or tenor of 
the form signed or indorsed, the signer or indorser 
will be liable. Orrick v. Colston, 7 Grat. 189; Visher 
y. Webster, 8 Cal. 112; Jves v. Bank, 2 Allen, 236; 
Moody v. Threlkeld, 13 Geo. 155; Mitchell v. Culver, 7 
Conn. 336; Robertson v. Smith, 18 Ala. 220; Dug- 
lass y. Scott, 8 Leigh, 43; Fullerton v. Sturgis, 4 
Ohio St. 529; Norwich Bank v. Hyde, 13 Conn. 279; 
Torrey v. Fiske, 10 8S. & M. 590; Bank v. Curry, 2 
Dana, 143. 

It is now well settled that, in order to impeach the 
title of a purchaser of current negotiable paper, it 
must be shown that he acted in bad faith, believing 
at the time of the purchase that there was some 
infirmity about the paper. Goodman v. Harvey, 4 
Adol. & Ellis, 870; Goodman v. Simonds, 20 How. 
(U. 8.) 343; Steinhart v. Baker, 34 Barb. 436 ; Benior v. 
Paquin, 40 Vt. 199; Bassett v. Avery, 15 Ohio St. 
299. But, if the paper be so filled up as to create a 
questionable appearance, or not according to the 
purport and tenor of such an instrument, it is sufficient 
to put the purchaser on his guard. Crosby v. Grant, 
36 N. H. 273; Mehaime Bank v. Douglas, 31 Conn. 
170. But if the defect does not appear on the face of 


the paper, it seems the purchaser may safely rely on 


the maker or indorser. Merriam v. Rockwood, 47 
N. H. 81; Bank v. Guss, 31 Vt. 315; Haskins v. 
Lembard, 16 Maine, 140; Smith v. Maberly, 10 B. 
Monr. 266. 

A person who has signed a blank instrument for 
accommodation may revoke it at any time before its in- 
ception or delivery to a third party (Smith's Eeecrs. v. 
Wyckoff, 3 Sandf. Ch. 77); and the delegated power 
to fill up such a paper is revoked by the death of the 
signer, and if it be afterward filled and transferred, it 
seems the decedent’s estate cannot be made liable, 
even when the instrument is in the hands of a bona 
fide purchaser without notice of the death. Smith's 
Exeers. v. Wyckoff, 3 Sandf. Ch. 77 ; Michigan Ins. Co. v. 
Leavenworth, 30 Vt. 


rr 


PERSONAL LIABILITY OF AGENT FOR NOTES 
AND BILLS. 


The general rule is well established that a person 
who has in fact signed a written document cannot 
discharge himself from personal liability on the ground 
that he only signed as agent for another, unless it 
appear upon the face of the instrument that he signed 
as such—and this is peculiarly so with regard to 
negotiable instruments. But it is often a nice ques- 
tion to determine whether the agent is or is not per- 
sonally bound, The authorities are not harmonious, 
and we shall attempt to refer to only the most 





important. In Price v. Taylor, 5 H. & N. 540, merely 
appending to the signature a word of description, 
such as “ director,” “ secretary,” etc., was thought not 
to be sufficient. It seems, however, that the word as 
prefixed to the description would properly indicate the 
agency. In Aggs v. Nicholson, 1 H. & N. 165, a 
promissory note ran in form: “ We, two of the direc- 
tors of the A. L. A. §., by and on behalf of the said 
society, do hereby promise to pay,” etc. (Signed) 
Charles Nicholson, H. Wood. The court held the 
directors not to be personally liable, though Martin, 
B., hesitated to accede to the judgment. In Alexander 
v. Sizer, L. R., 4 Ex. 102, the note ran: “I promise 
to pay,” etc., and was signed for M. T. & W. company, 
J. &., secretary. The court held the defendant not 
personally liable, although Cleasby, B., dissented. In 
Dutton v. Marsh, Q. B., 19 W. R. 754, the note 
ran: ‘“ We, the directors of, ete., do promise to pay,” 
etc. (Signed) P. J. Marsh, chairman, J. Higgins, 8. 
Broadbent, H. Johnson. The note contained no 
word indicating agency except the word denoting 
an office in the body, but the corporate seal was 
affixed. The court held the directors personally 
liable. In the case of Lindus v. Melrose, 2 H. & N. 
293, the note read: “Three months after date we 
jointly promise to pay S., or order, 6002, for value 
received in stock on account of the London and 
Birmingham Iron Hardware Company (limited) —pay- 
able at the London Joint Stock Bank,” etc. (Signed) 
James Melrose, H. W. Wood, John Haines, directors, 
(countersigned) Edwin Guest, secretary. The exche- 
quer chamber held, that the signers were not person- 
ally liable, but inserted a denial that “we intend to 
throw any doubt upon the rule that an agent putting 
his name to a mercantile instrument is liable as a 
principal, unless the instrument distinctly shows that 
he signs as agent, or that we mean to break in upon 
the rule verba fortius accipiuntur contra proferentem. 
In this country it has been held, that, where an agent 
made a promissory note thus: “I promise to pay,” 
and signed it Pro. C. D., A. B., it was the note of the 
principal and not of the agent. Long v. Coburn, 
11 Mass. 97. So where A. and B. wrote a note in these 
words: “We jointly and severally promise,” and 
signed it A. and B. for C., it was held to be the note of 
C. Ricev. Gove, 22 Pick. 158; Hmersonv. Prov. Hat 
Manufac. Co., 12 Mass. 237. So a note of like tenor, 
signed “A. B., agent for C. D.,” was held to be the 
note of the principal. Ballou v. Talbot, 16 Mass. 461 
Where a promissory note was in these words: “TI, 
the subscriber, treasurer of the Dorchester Turnpike 
corporation, for value received, promise” etc., and 
was signed “A. B., treasurer of the Dorchester Turn- 
pike corporation,” it was held to be the note of the 
corporation and not of the treasurer. Jann v. 
Chandler, 9 Mass. 335. So, where a note purported 
to be a promise by “ The president and directors of a 
corporation,” and was signed “A. B.— president,” it 
was held to be the note of the corporation. Mott v 
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Hicks, 1 Cow. 513. The decisionin Hill v. Bannister, 
8 Cow. 31, is not in harmony with these decisions, 
nor has it been followed in this State. There the 
defendants gave their note with the addition of 
“Trustees of Union Religious Society, Phelps,” 
and proved that it was given fora debt due from the 
society. The court, nevertheless, held the defendants 
to be personally liable. 

As a general proposition it is undoubtedly true, that 
one who signs a writing as “agent,” “trustee” or 
“ president,” is regarded as merely describing himself, 
and hence is held to be personally liable. TZuft v. 
Brewster, 9 Johns. 334; Stone v. Wood, 7 Cow. 453. 
But when a writing is thus executed, with full author- 
ity from a principal, the party on whose account it is 
executed is alene liable. Bank of Genesee v. Patchin 
Bank, 19 N. Y. 315. In this case the several New 
York decisions are examined and the above principle 
announced. There, 8S. B. 8., cashier of a bank, sent 
plaintiff, to be discounted, a bill of exchange, dated 
ten days previous, payable to the order of 8. B. S., 
Cash., indorsed by him, with the same addition to his 
signature, and inclosed in a letter, dated at the bank- 
ing-house, and signed 8S. B. 8., Cash. It was held that 
these circumstances imported that the indorsement 
was that of the bank, and not that of 8S. B.S. indi- 
vidually. So it has been held that an indorsement of 
a note to the cashier of a moneyed corporation, by 


adding the word “cashier” to his name in the indorse- 
ment, is a transfer to the corporation when that was 


the design of the transaction. Watervliet Bank v. 
White, 1 Denio, 608. Aad so an officer of a corpora- 
tion to whose order, as such, a note executed to it is 
payable, and who indorses the note, adding to his 
name his official character, and negotiates it on behalf 
of the corporation, is not personally responsible as 
indorser. Babcock v. Beman, 11 N. Y. 200; see, also, 
Bank of N. Y. v. Bank of Ohio, 29 id. 619. 

The true rule of construction is said by Mr. Justice 
Story to be “that if it can, upon the whole instru- 
ment, be collected, that the true object and intent of 
the instrument are to bind the principal and not to 
bind the agent,” courts of justice will adopt that 
construction of it, however informally it may be 
expressed, 

ERE 
ACTIONS FOR MONEY HAD AND RECEIVED, 
AND MONEY PAID.* 


Money had and received. (1) —This action lies to 
recover money in the hands of one person equitably 
belonging to another, (2) as where one has received 
the money of another through the intervention of a 
forgery by athird person, although he who received 





* From Mr. Moak’s forthcoming edition of Van Sant- 
voord’s Pleadings. 


Par Upon the subject, mene ag tr. (king biey's ed) 8 ed.) 88 


1 Waits Law and 108 et eq. 5 3 ’s Plead. 
~ 1 Chit. Pl. 351, note 3; Buel v. Boughton, 2 Den. 91. 





the money did so in good faith, and without kno 
edge thereof;(1) so by a stockholder, whose stock 
been sold under a forged power of attorney, agai 
the party who holds the proceeds of the sale ; (2) 
the owner of the draft issued by the government fy 
his bounty or back pay, against one who received; 
through a forged or unauthorized indorsement; (j) 
by the owner of a draft against one who, as agentfo 
a party who acquired his title thereto, under a forged 
indorsement, collected the same without disclosing 
his agency, and paid over the proceeds of such co. 
lection to his principal. (4) 

An action will not lie by one claimant of money 
due under a contract with the government agains 
another, when the same is paid by an officer thereof 
to the claimant, with notice of the claims of both, not. 
withstanding the plaintiff proves himself to have been 
entitled, as between himself and the defendant, to 
have received such moneys from the government; () 
and so in all cases where two persons claiming ad 
versely to each other apply for payment to the debtor, 
and one of them is recognized as the creditor, and paid 


to the exclusion of the other.(6) The distinction { 


between the latter cases, and those where one receives 
the money of another through the means of a forged 
indorsement, is apparent. In the one case, the party 
receiving the money receives it as his own, claiming 
under an independent title, and without in any way 
claiming through the other party ; in the case of a forged 
indorsement, the person receiving the money necesss 
rily does so, admitting that it originally belonged to 
the payee, and that he is receiving it under or by 
virtue of his rights. Where one, by mistake, receives 
plaintiff’s wheat, sells it as agent for another, and 
accounts therefor to his principal, he is, nevertheless, 
liable to the plaintiff; (7) so, generally, the action lies 
to recover back money paid by a mistake of fact; s 
by a subsequent judgment creditor against a prior one 
to recover moneys paid by the sheriff, with plaintiff's 
assent, he mistakenly supposing defendant’s execution 
had not expired at the time of making the levy. (8) 
The right to the salary or emoluments of an office de- 
pends upon the performance of the duties thereof; one 
who was deprived of the right to perform them by a 





(1) 1 Chit. Pl. 352. 

(2) Marsh v. Nath 1 La ON. ¢) 0, & Bee. Cc. L. 

(3) Holtsinger v. National, etc., 37 w 203, affirmed 
Comme « a 14, 1871; 3 ‘Alb. lew : Jour. 305. 

4 H ib. Law Jour. 11; Canal Bank v. Bank 
of a irony 1 Hill,” oer sachaiter v. McKee, 19 Ohio St. 526. 

(5) Butterworth v. Gould, 41 N. Y. 450. 

(6) Patrick v. Metcalf, 37 N. Y. 331; Murphy v. Ball, 38 Barb. 


(7) Cobb v. Dows, 10 N. Y. 335. 
(8) Kingston Bank v. Eltinge, 40 N. Y. 391. This case, and 
Butterworth v. Gould, supra, are apparently, but not 
we think, in conflict. In Butterworth v. Gould the 
or’s on | — the debtor remained unaffected by 
payment. In n Bank v. Eltinge, although defendant 
claimed the money as hisown under an independent 
the ' assent to the sheriff paying the money to defer 
my uded him from maintaining an action nst the 
ere what was really his own, and what 
have heen paid to him. In one case the debtor decided fot 
and ¢ eril, who was the creditor ; in the 
the ~¥ t lves decided it for him, but did so 
a mistake of f hich, as between themselves, rendered the 
consent | ly invalid, and 4 which — the money na ect to 
the plaintiff's equitable rights thereto. 
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officer de facto cannot maintain an action against the 
government for the salary, on the ground that the pay- 
ment thereof to the de facto incumbent was wrong- 
ful (1) It has been repeatedly held, that an officer de 
jure may maintain an action against a de facto incum- 
pent receiving the salary or emoluments of an office ;(2) 
but this, under the recent cases, may be doubted, 
unless the courts, to accomplish an act of seeming jus- 
tice, are able to make a distinction more subtle than 
now occurs to us between such a case and that of an 
ordinary creditor of the government, who receives 
payment of a demand under an independent claim of 
right thereto, If it be said that an officer de jure may 
practically be deprived of the emoluments of an office, 
the answer is, that he has no legal claim thereto, except 
where he acquires it by a discharge of the duties 
thereof. (3) An agent who receives the note of a 
debtor to his principal, and sells the same for less than 
its face, is liable to his principal, in an action for money 
had and received, for the face of the note. He will be 
treated as having made himself answerable to his prin- 
cipal for the full amount he ought to have received 
from the debtor. (4) 

Money paid by an agent under a mistake as to the 
legal obligation of his principal may be recovered 
back by the principal, in an action for money had and 
received, as, for instance, where a government col- 
lector improvidently and mistakenly pays a fishing 
bounty to a vessel which has not been enrolled in a 
manter entitling her to the bounty; (5) so where the 
principal himself so pays the money, (6) or where a 
person who is not entitled to a pension fraudu- 
lently obtains one, and the money is obtained by 
another with notice thereof. (7) 

Money paid to defendant, and for his use. (8)—One 
who refuses to perform a contract, on the ground that 
it is void by the statute of frauds, cannot recover what 
he has paid thereon, if the other party be ready and 
willing to perform. (9) If the vendor have not refused 
to perform, the vendee cannot recover back what he 
paid upon the contract without averring and showing 
that the vendee’s title is absolutely bad. It is not 
sufficient to show it doubtful.(10) The rule is different 
in an action at law, from a suit in equity by the ven- 
dor, to compel the specific performance of a contract 
to purchase. (11) 

One who pays money is not bound to show he 





(i) Smith v. Mayor, etc., 37 N. Y. 518. This case must 
held to overrule People v. Brennan, 30 How. 417; 1 Abb. (N. 33 
184; although nosbiogte said therein of the latter. See, also, 
Montgomery v. United States, 5 Court of Claims Rep. 98, 
where an officer was dismissed and reinstated. 
Q) Platt v. Stout, 14 Abb. 178 ; 1 Chit. Pl. 100, and cases cited. 
3) Smith v. Mayor, etc., 37 N. Y. 518. 
if Allen v. Brown, 51 Barb. 86; Van nanines v. Morris, 
, 13; Beardsley v. Root, 11 John 
'» .'S. v. Bartlett, Davies’ 9, Ware "District Judge. 
(6) Pitcherv. The Turin, etc., 10 Barb. 337. 
() U. 8. v. Inhabitants, etc., ‘Davies’, 154, Ware, D. J. 
an if po the subjec generally, see 3 Conw. Rob. . 434, 
py Estee’s Pl. and Prac. 481, et seq. ; 1 Cow. Tr.(Kingsley’s 
ed.) 8§ 317-330 b. ; 1 Wait’s Law and Prac. 698, et seq. 
Moak’s note to Clarke’s Ch. 350, mote. By and cases 
see also Simon v. wy 6 Abb. (N. 8.) 
“a0) one Reilly v. King, 2 Rob. 
(1) O’Reilly v. King, 2 Rob. B87, 





paid it in the discharge of a liability, binding either on 
the plaintiff or on the defendant; it is enough to show 
that it was paid in accordance with an uncounter- 
manded authority, or in compliance with an express 
or implied request, (1) as an usurious note; (2) or an 
agreement void by the statute of frauds; (3) or on 
bets which were illegal; (4) the principal can only 
prevent the surety who pays an usurious debt from 
recovering, on the ground that he expressly forbade 
his doing so before the payment was made. (5) 

It has been held that money paid to another for an 
illegal purpose, as for betting, canngt be recovered 
back, though it be never used for such purpose ; (6) but 
after a retrial of the case, it was held, on appeal, that 
if the money was not, in fact, used according to 
directions, or if the plaintiff had countermanded his 
instructions before it was so used, it might be recovered 
back ; (7) so it has been held in Massachusetts, that an 
indorser who pays a note before it is protested, and 
he charged as indorser, cannot recover the money 
so paid, on the ground that the payment is gratui- 
tous, (8) but the court did not notice a prior decision 
in that State to the contrary, (9) and the English courts 
have held the reverse.(10) The rule, however, only 
enables the surety to recover of a principal debtor, on 
the ground of an implied request, until countermand, to 
pay the obligation. It does not apply against a surety. 
Where sureties in a bail bond had the right to sur- 
render their principal, before suit brought against 
them, and one of them being sued before the other 
paid the bond, held, he was not entitled to contribu- 
tion; that he had paid the bond before his co-surety 
became fixed, and had no right to thus deprive him of 
his right to surrender the principal. (11) In this case 
the co-surety was not, as will be readily seen, the 
principal debtor, and the law would not imply a request 
to his co-surety to pay the inchoate obligation. Where 
a surety on a bill, after acceptance, paid it before it 
was demanded of the acceptor, and protested as 
against the drawer, it was held, he could not recover 
of the drawer, for as soon as it was accepted he was 
not the principal debtor, but a surety for the acceptor, 
and could only be made liable upon the bill after 
demand and protest. (12) 

————_~o@—__——_- 

Hon. John M. Reed, associate justice of the supreme 
court of Pennsylvania, denies that he has any idea of 
resigning his seat on the bench. 





(1) Alexander v. Vane, 1 Mees. and Wels. 511; Brittain v. 
Lloyd, Mid. 762 ; Ford v. Keith, 1 Mass. 139; Shaw v. Loud, 13 

inger v. Solms, 5 Be and Rawle, 4; 1 Some, 

# , Ht yt note (Johnson's edd; Armstrong v. — 1 

Wheat. 258; Bullard v. Raynor, 3) N. Y. 197; see Rust v. 

Horas, 2 Hill, 656 ; and Theob. Pr. and Surety, 173, and cases 
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(2) Curtis v. Leavitt, 17 Barb. 311. 
8) Rust Morse, 2 Hill, 


657; Pitman Pr. and Surety, 130. 
(4) Kni ass, Chambers, 15 B. 661, #0 Eng. C. L. 


(5) Fo Keith, 1 Mass. 139, 

(6) Morgan v. rot, 5 Den. 364. 

@) ae on v. Groff, 4 — 524. 

(8) Bachelor v. Priest, 12 Pick. 399. 

(9) Ellsworth v. Brewer, 11 Pick. 316. 

(10) Hantly v. Sanderson, 1 Cromp. and Mees. 467. 
(11) Skillin v. Merrill, 16 Mass. 41. 

(12) Monroe v. Easton, 2 Johns. Cas. 75. 
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CURRENT TOPICS. 

There is an ominous silence on the part of the 
secretary of state, in regard to his proposed action 
under the smuggled provision for extending the con- 
tract for publishing the court of appeals reports. It 
has been rumored for some time that he has extended 
the contract, but we do not believe it; because we do 
not believe that any man, even ordinarily honest, “as 
the world goes,” would voluntarily make himself a 
party to a fraud so gross and an outrage so palpable. 
Should the secretary conclude to sanction the exten- 
sion, we trust that he will have the courage to let the 
fact be known, as it is a matter in which several thou- 
sand people of the State have something more than a 
passive interest. 


Next to the czar of Russia commend us to Wash- 
ington officials, as specimens of autocracy. To say 
nothing of the pension bureau and the patent office, 
the revenue department will answer as an illustration. 
Directly after a new commissioner is inducted into 
office, he sets himself to work to reverse the decisions 
of his predecessor, which is perhaps of little conse- 
quence ; but not satisfied with this coup d'état, he goes 
about reversing the decisions of the courts. Some 
time ago, Judge Strong, of the United States supreme 
court, sitting at circuit, decided that the United States 
was not entitled to recover from railroad corporations 
the tax on dividends declared within the first seven 
months of 1870 (see 2 Albany L. J. 296) ; but the new 
commissioner, Douglass, has reversed that decision, 
and directed his subordinates to collect the tax, 
“without reference to the decision of Judge Strong.” 


The commercial colleges of the country have adopted 
a system of education that might be usefully adopted 
by the law schools—a combination of the theoret- 
ical and practical. Most law schools pretend to turn 
out “ready-made lawyers” at every commencement, 
which every body knows they never do. Their 
graduates are usually full of theoretical law, so to 
speak, but know nothing of its practical application. 
Their moot-courts, of which so much is said, are 
nothing more than debating societies, where ques- 
tions of law are discussed. These discussions, un- 
doubtedly, help to fix the law in the mind, and, 
perhaps, give the student a certain amount of training 
thaf may be useful to him in arguing an appeal before 
the court in banc—a duty which lawyers seldom 
have to perform in the early stages of their professional 
life. Undoubtedly, a knowledge of the law is the 
first thing to be acquired, but there is no reason why 
a knowledge of the practice should not be acquired 
at the same time. Indeed, there are strong reasons 
why it should, and one of them is, that the mind is 
scarcely able to retain the abstract and theoretical ; 
or if it does retain it, to apply it at the proper time 
and to the proper state of facts. Give a student a 





particular subject to master, say restraining the 
transfer of negotiable instruments; and a few day 
after propose a case to him containing a state of fac 
calling for the application of the principles of that sub. 
ject, and ask him what advice he would give a client 
having such a case. The chances are that he wil 
fail to discover the application of the principles and 
will answer incorrectly. Now, it seems to us that 
there is no difficulty in the way of our law schook 
combining the practical with the abstract. The firs 
thing to be done is to require every student to 
familiarize himself with the ordinary forms of instr. 
ments, from a summons to a will, that he will be able 
to draft them at any time without the aid of a form 
book or printed blank. Let the instructor put him. 
self in the place of a client, desiring, for example, an 
action commenced or a will drawn, and let him state 
the facts and require his pupils to draft a complaint 
or a will, and then let him examine these drafts and 
point out the errors therein. In the second place, nisi 
prius courts should be formed, with the instructor ag 
judge, and a portion of the students as jurors. A sup- 
posed case should be prepared for the plaintiff, and 
defense for the defendant. Counsel should be assigned, J 
summons issued, pleadings prepared, witnesses 
instructed, jury impanneled, the case tried, summed 
up, verdict rendered, judgment entered, and appeal 
taken precisely as is done in actual practice. This 
scheme may seem chimerical, but, having seen it sue- 
cessfully and beneficially operated, we know that it 
is not. In this manner, and this only, can the student 
familiarize himself with the details of practice and the 
examination of witnesses, a lack of familiarity with 
which is so apt to mar the reputation and impede the 
progress of a young lawyer. We have thrown out 
these hasty suggestions with the hope that they may 
lead to a more practical, and, therefore, more thorough, 
teaching of the law. 


a ok 


GENERAL TERM ABSTRACT. 
SuPREME CouRT—SECOND DEPARTMENT. 


ABSTRACTS OF TITLE. 


Abstracts of title: when to be retained by mortgagee.— 
The plaintiff had applied for a loan upon certain of his 
property, to Mrs. Cutler. Defendant was her attorney. 
Searches were to be made by defendant at plaintiff's 
expense, the searches so made to belong to Mrs. Cutler. 
To save the expense of a portion of this search, the 
abstract of title in question was delivered by plaintiff 
to defendant. No search was made as to the premises 
covered by the abstract. The loan was made. On 
appeal from judgment in favor of plaintiff, for return 
of the abstract, held, that the disputed abstract was 8 
part of the security for the loan. In case of a sale of 
the mortgage, or of aforeclosure, it would be necessary 
that Mrs. Cutler should have it, or that another should 
be made. Plaintiff substituted his abstract in place of 
one to be made by defendant, and he must pay his 
mortgage before he is entitled to its return. Judgment 
reversed. Holmv. Wost. Opinion by Barnard, P. J. 
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APPEAL. 

1, An appeal brings up only the papers on which the 

judgment in the court belowisfounded. The court on 

has no jurisdiction to grant a new trial upon the 
ground of newly discovered evidence, by motion, in the 
first instance. The affidavits accompanying the appeal 
papers, in this case, not having been presented to the 
court below, cannot now be received. Wood v. Ross. 
Opinion by Barnard, P. J. 

2. Case on appeal: failure to serve may be remedied 
by order.—Defendant had appealed in good faith, but, 
by misapprehension, had neglected to serve his case as 
required by the rules and practice of the court. The 
court below allowed defendant to do this after the time 
for so doing had expired. Held, that the court below 
properly granted defendant the right to serve his case ; 
that it was in furtherance of justice, and without such 
order the appeal would have been of no practical 
importance. Order appealed from affirmed. Ib. 


ASSAULT AND BATTERY. See Damages. 


ASSIGNMENTS. See Evidence. 


BILLS, NOTES, ETC. 

1. Bona fide holding for value.—On the trial of this 
case, the court held, as a matter of law, that the plain- 
tiffs were not bona fide holders for value of the note in 
suit. It appeared that Vail, from whom the plaintiffs 
obtained the note, was indebted to the plaintiffs for 
rents collected, in the sum of $289, immediately pay- 
able. The note amounted to $15 more than this debt. 
The note was taken in settlement of the debt so due, 
and by allowing Vail to retain $15 out of the next 
months’ collections of rents, to be made by him for 
plaintiffs, which was so collected and retained before 
the maturity of the note. Held, that the ruling of the 
court below was erroneous. The transaction, if done 
in good faith, and without notice of the fraudu- 
lent diversion of the note by Vail, constituted plain- 
tiffs bona fide holders for value within the cases. Plain- 
tiffs settled their claim against Vail, extended the time 
of payment and advanced a new consideration. There 
was nothing in the fact that Vail was in arrear $30 for 
the rents due the preceding month, which, as a matter 
of law, made it the duty of plaintiffs to inquire as to 
the note. Mason et al. v. Hickox et al. Opinion by 
Barnard, P. J. 

2. The plaintiffs, in the usual course of their busi- 
ness and for value, discounted for Balch & Co., a draft 
made by defendants, and payable to their own order, 
and directed to Balch & Co., before maturity. On 
appeal from judgment in favor of plaintiffs for amount 
of draft, held, that it is immaterial whether Balch & 
Co. used a portion of the proceeds to take up a note of 
their own, either just due or about to mature at plain- 
tiffs bank. In either case the plaintiffs would be bona 
fide holders for value. Assuming that Balch & Co. 
fraudulently used the draft to which they had no real 
title as against defendants, it makes no difference. 
The draft was, as to plaintiffs, lawfully in Balch & Co.’s 
possession. In such cases commercial necessity requires 
that the bona fide holder be protected. The rule 
claimed by defendants, that Balch & Co. could, them- 
selves, sue no one on the draft, and were, therefore, not 
the apparent owners, cannot be accepted as correct. 
Judgment affirmed. Central Bank of Brooklyn v. 
Hammett & Neill. Opinion by Barnard, P. J. 


See also Consideration. 





CITY OF BROOKLYN. See Real Estate; Also, see Statuies. 


COMMON CARRIERS. 

What is a delivery to a common carrier.—It appeared 
in this case that an expressman took the trunk in 
question to the depot of defendant about noon. It was 
marked ‘ Israel Rogers, Riverhead, LongIsland.’’ He 
found inside of the depot gatetwo or three men un- 
loading freight, of whom he inquired who took care of 
baggage. They told him the man in the office. He 
went to see the man in the office, and told him there 
was a trunk outside. He replied “all right,’’ and 
immediately sent two men to take care of it. The 
trunk was left by the expressman in the place where 
the baggage was kept and near the baggage crate, 
which at the time was locked. The man in the office 
had been defendant’s ticket agent for some years. At 
about three o’clock in the afternoon the plaintiff went 
to the office and bought his ticket for Riverhead and 
asked the agent for his trunk. He said he had seen a 
trunk answering the description, a short time before, 
but he did not know where it then was. The employees 
of the company subsequently informed plaintiff that 
the trunk had been given to an expressman who had a 
check corresponding to the one on the trunk. Held, 
that the case should have gone to the jury. Itis enough 
to establish a delivery, in the first instance, to prove 
that an agent of the company received and accepted 
the property for transportation, even if there be, in 
fact, another person who is proved to be the actual agent 
having charge of the receipt of freight. The case of 
Grosvernor v. N. Y. Central R. R. Co. does not con- 
trol this case. Rogers v. Long Island R. R. Co. Opin- 
ion by Barnard, P. J. 


CONSIDERATION. 


The defendants made an agreement with one Miller, 
by which Miller was to do work for defendant. Miller 
partially performed, and failed to complete the con- 
tract. Defendant desired to employ others to com- 
plete the work. It seems that there was an agree- 
ment or understanding among the persons doing the 
same kind of work which Miller had agreed to do, 
that they would not take an unfinished contract and 
complete it without the payment by the employer of 
the contractor who had failed to perform the work, or 
without the consent of such contractor. In order to 
induce the contractor to give such consent, plaintiff 
gave him his promissory note. Held, the only con- 
sideration for the note in suit was the consent of the 
contractor that some other one might finish the work. 
It was not sufficient to uphold the note. It had no 
legal value. Miller parted with nothing. Defendant 
gotnothing. Judgment reversed and new trial ordered. 
Willis v. Rollin. Opinion by Barnard, P. J. 


Also, see Notes. 
CONVERSION. See Evidence. 


CORPORATIONS. 


Liability of stockholders under the general manufac- 
twring ac!.—The Empire Planing and Moulding Com- 
pany was incorporated under the general manufactur- 
ingact. Its capital stock was never paid in, and no 
certificate that it had been so paid in was ever filed as 
required by said act. The certificate of incorporation 
states the capital at $100,000. Action against defendant, 
a stockholder, on his alleged personal liability to pay 
the debts of said corporation. On appeal from judg- 
ment in favor of defendant, held, that the capital 
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stock must be paid in money. The amendment of 
1855, authorizing the trustees to purchase necessary 
property and issue stock therefor, does not repeal the 
law of 1848. If the trustees were authorized by this 
amendment to take property in lieu of capital in 
money, they could not legally issue stock beyond the 
value of the property so taken. In this case they 
issued stock for $100,000 for property of not half that 
in value. Defendant is liable to pay the plaintiff’s 
debt. Judgment reversed. Boyntonv. Hatch. Opin- 
ion by Barnard, P. J. 
Also, see Common Carriers. 
costs. 

In this case defendant pleaded title before the jus- 
tice, and gave the requisite undertaking, with his 
answer. The justice had no jurisdiction to try the 
issue made by the defendant. Plaintiff brought his 
action in the supreme court and recovered a verdict of 
$5.00 for a trespass upon the lands to which defendant 
had set up a claim of title. By section 304 of the code, 
costs are allowed, of course, to the plaintiff upon a 
recovery “in the actions of which a court of justice of 
the peace has no jurisdiction.’”’ Plaintiff was entitled 
tocosts. Randals and ano. v. Thornton. Opinion by 
Barnard, P. J. 


COVENANTS. See Life Insurance. 


DAMAGES. 


Evidence in cases of assault and battery: vindictive 
damages. — Action for damages caused by an assault 
and battery. The assault grew out of a dispute as to 
certain property. Held, that the court erred in reject- 
ing the evidence offered as to the possession of the 
property which was the subject of the dispute between 
the parties. The evidence offered in no way justified 
the assault and battery, but the damages for the injury 
had to be assessed by the jury. Such damages might 
be made up of the actual damages sustained, and if 
the case were a fitting one, of punitive or vindictive 
damages. It was of the utmost importance in assessing 
vindictive damages that the jury should know whether 
the assault was committed wantonly and without 
cause, or under a belief that the defendant was assert- 
ing a legal right. Such a belief would not affect the 
actual damage, but might destroy every thing but such 
actual damage. We cannot say that the jury gave no 
vindictive damage. If they did, they should have had 
before them the rejected evidence. Judgment reversed 
and new trial granted. Linde v. Elias. Opinion by 
Barnard, P. J. 

(Concluded next week.) 
— —- soe —-— — 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF INDIANA.* 
CORPORATION, 


Promissory note.—A corporation known as “The 
Aurora Brewing and Malting Company”’ executed a 
note signed “‘C. C. Kelsey, Assistant Secretary Aurora 
Brewing and Malting Company.” Held, that this was 
the note of the corporation, and not that of C. C. 
Kelsey, personally. Gaff et al. v. Theis. 

EVIDENCE. 

1. Declaration of agent or servant.—In an action 

against a railroad company by an administrator, to 





*From Hon. James B. Black, State Reporter, and to 
appear in 33 Indiana. 





recover damages for the death of his decedent occa. 
sioned by the collision of a locomotive and train of 
cars, and a wagon in which said decedent was crossing 
the track of the defendant upon a public highway, 
held, that the declarations of a fireman employed on 
the locomotive at the time of the collision, made upon 
the arrival of said train, bearing the body of the 
deceased, at a station one mile from the place of the 
accident, the train having been stopped at the scene of 
the accident, and the body having been placed upon it 
and carried thereon to said station, that the train was 
running between forty and sixty miles an hour; that 
he could not tell any difference between the signal and 
the collision; that the deceased was sitting with his 
back toward the train; that he did not think the 
deceased saw or heard the train or knew there was any 
train in reach of him; that the deceased never moved 
out of his position till he was struck; that there was 
no signal, — were not admissible in evidence as part 
of the res geste. The Bellefontaine Railway Company 
v. Hunter, administrator. 

2. Presumption as to improper evidence. — Where 
error has occurred in the admission of improper 
evidence material to the issue, it will be presumed that 
it worked injury, unless the contrary affirmatively 
appear; and the action of the court in overruling a 
motion for a new trial assigning such error for cause 
is not presumptive evidence that the error worked no 
injury. Ib. 

3. Cross-examination : alteration of written instrument, 
On the trial of an action on a promissory note given for 
a quantity of barley sold by the payee to the maker, 
where the question at issue was, whether the note was 
executed for the sum specified therein or was made for 
a sum one hundred dollars less and altered by the payee 
to the greater sum, the maker, called as a witness by 
the plaintiff, testified, that the signature was his, but, 
over the plaintiff ’s objection, further testified that the 
note had been so altered by the payee after its execu- 
tion; that the maker could not read English writing; 
that the note was written by the payee and by him read 
to the maker as for the smaller sum; whereupon, the 
payee on his own behalf testified, that the sum of one 
hundred dollars was to be paid in cash on the barley; 
that when he was writing the note, the maker said he 
could not then pay the one hundred dollars, whereupon 
he wrote the note for the larger sum. On cross-exam- 
ination the payee was asked, whether, when he wrote 
the note, and before it was signed, he stated to the 
maker that it was for the smaller sum, and whether he 
did not so read the note to the maker, which question 
being objected to as not proper cross-examination the 
court refused to permit it to be answered. Held, that 
such refusal waserror. Schneider v. Rapp. 


NEGLIGENCE. 


Railroad. — No neglect of duty on the part of a rail- 
road company will excuse any person approaching on 4 
highway a crossing of the track of said company from 
using both the senses of sight and hearing, where either 
of these may be available; and injury to such person 
where the use of such faculties would have given suf- 
ficient warning to enable him to avoid the danger, con- 
clusively proves negligence, and there can be no recov- 
ery for such injury, unless the railroad company has 
been guilty of such conduct as to imply an intent or will- 
ingness to cause the injury; and this can be attributed 
only where the company has notice of the particular 
emergency in time to avoid the collision by the use of 
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ordinary diligence, the means being at hand. If the 
injured person had such warnings and opportunities of 
knowledge as would, with ordinary caution in such 
circumstances, have saved him from the danger, he 
will be held to have knowingly contributed to his own 
injury. The failure of a railroad train to give any sig- 
nal when nearing a public crossing is not of itself neg- 
ligence, in this State, unless the peculiar circum- 
stances, the concealment of the train or the like, may 
render it necessary and proper. The Bellefontaine R. 
R. Co. v. Hunter. 
PRINCIPAL AND SURETY. 

1. Promissory note: consideration. — Where a prom- 
issory note with surety has been given upon an agree- 
ment that the payee shall deliver up to the maker 
another note for the same amount theretofore exe- 
cuted by the same maker with other surety to the same 
payee, and the payee fails to so deliver up said other 
note, there is no consideration to support the new 
note. Heeg etal. v. Weigand et al. 

2. Additional securities. —If such new note be given 
to indemnify the security on the old note, the new one 
becomes an additional security in the hands of the 
payee, and the surety for whose indemnity it has been 
given, having paid the debt and received said new 
note from the payee, may recover thereon against the 
new surety. Ib. 





— ++ 


DIGEST OF RECENT ENGLISH DECISIONS. 
ADMIRALTY LAW. 


Collision: consequential damage: contributory negli- 
gence.— Two vessels came into collision, and one of 
them being rendered helpless, was driven ashore by a 
gale of wind, and three of her crew were killed and 
others injured. The other vessel was to blame. Held, 
that the other vessel was liable in damages for the loss 
of life and injuries, as they were the natural conse- 
quences of the collision. The crew might have gone 
on board other vessels before the wreck, but it would 
have been attended with great risk. Held, that as they 
were not bound to run any such risk, they did not con- 
tribute to their own loss or injuries. The George and 
Richard, Adm., 24 L. T. R. 717. 


BILLS OF EXCHANGE. 

Principal and surety: accommodation bills: giving 
time: discharge of surety.— A. accepted four bills of 
exchange for B., at acommission of four percent. The 
bills were discounted by C., B. guaranteeing with C. to 
pay them at maturity. B. afterward requested C. not 
to press for immediate payment of the bills on arriving 
at maturity, and it was accordingly arranged that they 
should be held over during the currency of certain 
other bills which B. had deposited with C., as additional 
security. Held, that the four bills were not accommo- 
dation bills. Also, that there was no binding contract 
on the part of C. to give time to B., and, therefore, that 
A. was not discharged as surety. Oriental Financial 
Corporation v. Overend, Gurney and Co., Chan., 24 L. 
T. R. 774. 

CONTRACT. 

1. Breach of — inability to perform through illness. — 
A. having contracted to perform at a concert on a fixed 
day was taken so ill as to be unable to perform. A. 
informed plaintiff by letter that she was too ill to per- 
form, which letter he received on the morning of the 
day fixed for the concert. Plaintiff put the concert 





off and sued defendant, A.’s husband, for the breach of 
performance. Held, that defendant was discharged 
from the performance of the contract if A. was unable 
to perform; that the contract was a conditional one, 
depending on the state of A.’s health, and that the 
promise to perform was not an express one to perform 
at all events. Robinson v. Davidson, Ex., 24 L. T. R. 
755. 

2. Privity of: sale of shares by brokers: usage of stock 
exchange: indemnity against calls.—The defendant 
instructed his brokers to purchase 100 shares in a certain 
joint-stock company. On April 26th they accordingly 
entered into two contracts upon the stock exchange — 
one for seventy and the other for thirty shares in the 
company, for delivery on the next “account,” the 
15th May. On May 9th the plaintiff, by his brokers, 
sold on the stock exchange fifteen shares in the com- 
pany, for delivery on the 15th May. On May 10th the 
company stopped payment, and next day resolved to 
wind-up. On May 14th (name day) the defendant’s 
brokers handed to the jobber, from whom they had 
bought the shares, a ticket, with the name of defend- 
ant as buyer, having express instructions from the 
defendant so to do. This ticket was ‘‘split,” or 
divided, among different jobbers; and a “split” for 
fifteen shares passed from hand to hand until it reached 
the brokers of the plaintiff, the “ ultimate seller.”” On 
May 15th the plaintiff executed a deed for transferring 
the fifteen shares to the defendant, which was, together 
with the certificates of shares, handed to the defend- 
ant’s brokers, who accepted and paid for them on 
behalf of the defendant, without any express authority 
from the defendant, but in accordance with the 
custom of the stock exchange. On May 18th the 
defendant refused to accept the shares, and the plain- 
tiff, being subsequently compelled to pay a call as the 
registered holder of them, brought an action against 
the defendant for not indemnifying him against the 
calls. Held, that a contract had arisen between the 
plaintiff and the defendant from the dealings of their 
respective brokers, who had acted under authority and 
according to the usage of the stock exchange; and 
that, as that contract had been broken by the defend- 
ant, the plaintiff was entitled to recover. Bowring v. 
Shepherd, Exch., 24. L. T. R. 721. 


FALE PRETENSES. 


Remoteness of the pretense: evidence.— An indict- 
ment for false pretenses charged that the defendant 
falsely pretended that he had a lot of trucks of coal at 
a railway station on demurrage, and that he required 
forty coal bags. The evidence was that defendant saw 
prosecutor and gave him his card, “J. W. and Co., 
timber and coal merchants,”’ etc., and said that he was 
largely in the coal and timber way, and inspected some 
coal bags, but objected to the price. The next day he 
called again, showed prosecutor a lot of correspondence, 
and said, that he had a lot of trucks of coal at the rail- 
way station under demurrage, and that he wanted some 
coal bags immediately. Prosecutor had only forty bags 
ready, and it was arranged that defendant was to have 
them, and pay fortheminaweek. They were delivered 
to defendant, and prosecutor said he let the defendant 
have the bags in consequence of his having the trucks 
of coals under demurrage at the station. There was 
evidence as to the defendant having taken premises, 
and having a small business in coal, but he had nv 
trucks of coal on demurrage at the station. 

The jury convicted the prisoner, and, on questions 
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reserved, this court held, that the false pretenses 
charged were not too remote to support the indictment, 
and that the evidence was sufficient to sustain it. 
Reg. v. Wilmot, C. Cas. R., 24 L. T. R. 758. 


LEASE. 

Grant of right of way: construction. —In a lease the 
lessor demised certain hereditaments, together with 
free liberty and right of way and passage, and of ingress, 
egress and regress to and for the lessees and lessee, 
their or his workmen and servants, and all and every 
other persons and person by their or his authority or 
permission, from time to time, and at all times, during 
the continuance of fhe lease, by, through and over a 
certain roadway or passage, jointly with the lessor 
and other the tenant or tenants, occupier or occupiers 
for the time being of the adjoining land. Held, that 
this gave a right of way for foot passengers only, and 
did not extend to horses and carts. Cousens v. Rose, 
Rolls, 24 L. T. R. 820. 

PIRACY. 

Forfeiture of ship: sale.— There is no authority to be 
derived from principle or precedent for the position 
that a ship duly sold, before any proceedings have been 
taken on the part of the crown against her, by public 
auction to a bona fide and innocent purchaser, can be 
afterward arrested and condemned, on account of 
former piratical acts to the crown. Reg. v. McCleverty, 
The Telegrafo or Restauracion, Priv. Co., 24 L. T. R. 748. 


RAILWAY COMPANY. 


1. Negligence : liability for injury by works over the line: 
liability for acts of contractors. —Girders were being 
placed above the respondents’ line of railway, by work- 
men employed by the corporation of London. One of 
these girders fell upon a passing train and injured the 
appellant. In an action by him against the respondents 
for the damages thus sustained, held (affirming the 
judgment of the court of exchequer chamber), that the 
respondents were not liable, there being no obligation 
imposed upon them under the circumstances, to pro- 
vide against the possible danger that might arise from 
a negligent performance of the work. And the respond- 
ents would not have been liable, even had the workmen 
been employed by them, since they would then have 
properly intrusted work of an ordinary kind to persons 
competent and experienced in work of that descrip- 
tien. Per Lord Westbury, Daniel v. The Metropolitan 
Railway Co., H. of L., 24 L. T. R. 815. 

2. Accident: proof of negligence: evidence for the 
jury: calling out the name of the station.—In an action 
by the widow of a passenger killed while on the 
defendants’ line, it appeared that the deceased was a 
season ticket holder, in the habit of traveling daily by 
the defendants’ railway between Highbury and London, 
and on the night of the 20th January, 1869 he was a 
passenger returning from London to Highbury. There 
were several carriages in the train, and the deceased 
was in the last carriage. There is a tunnel of about 
150 feet in length as the station is approached, and 
within it there isa slope of about 10 feet, leading up to 
the level of the platform. In the tunnel, and leading 
from the bottom of the slope, there was at the side of the 
railway for some distance a quantity of hard rubbish. 
Upon the above occasion when the train stopped at the 
Highbury station the last two carriages were within the 
tunnel. One of the railway servants called out, ‘‘ High- 
bury,’ whereupon the deceased got out, and mis- 
taking, as it was supposed, the heap of rubbish for the 





platform, he fell upon it, and received such injuries 
that he died. Another servant of the company callej 
out to the passengers, ‘“‘Keep your seats,” but therm 
was no evidence to show that this was before the 
deceased got out. At the trial before Blackburn, J, 
the learned judge directed a nonsuit, upon the ground 
that there was no evidence of negligence on the part of 
the defendants; and upon a motion to set aside such 
nonsuit, the court of queen’s bench refused a rule, 
Held, by a majority of the court (Bramwell, Channel], 
Pigott, and Cleasby, BB.), that the nonsuit was right; 
Kelly, C.B., Willes and Keating, JJ., being of a con- 
trary opinion. Held (per Kelly, C.B.), that it is a ques. 
tion for the jury whether the calling out of the name 
of a station at which a train has arrived amounts to an 
intimation that the train having stopped, the passen- 
gers (in the absence of qualifying circumstances) intend- 
ing to alight at the station may alight in safety. Held 
(per Willes, J.), that the calling out of the name of a 
station is an invitation to get out or not, according to 
circumstances. That it is an announcement that the 
train is approaching, or has arrived at, the platform, 
and that the passengers may get out when the train 
stops at the platform, or under circumstances induced 
and caused by the company, and in which the passen- 
ger reasonably supposes he is getting out at the place 
where the company intended him to alight. Held (per 
Bramwell, B.), that the calling out of the name of the 
station is no invitation to get out. It is only an an- 
nouncement that the station at which the train stops 
is the station named. Held (per Channell, B.), that.as 
to whether or not the calling out of the name of the 
station is an invitation to alight, depends upon the cir- 
cumstances; for that, in some cases, it may be an invita- 
tion, and in some not; but that it never can be taken 
as an invitation to a passenger to get out without using 
care. Held (per Keating, J.), that, although the calling 
out of the name of the station is not to be taken in all 
cases to be an invitation to alight, yet it is a statement 
when the train stops that the final stoppage has taken 
place. Held (per Pigott, B.), that the object in calling 
out the name of the station is to give notice to the pas- 
sengers of the name of the particular station, so that 
each one may know whether it is the place to which he 
is destined. Held (per Cleasby, B.), that the calling out 
of the name of the station is for the information of the 
passengers, and that the stopping of the train is an 
invitation to the passengers to alight. Bridges v. The 
North London Railway Co., Exch., 24 L. T. R. 835. 


SALVAGE. 


Ships belonging to same owners. — When salvage ser- 
vices are performed by one ship to another, and both 
ships belong to the same owner, the crew of the ship 
which has performed the salvage services is entitled to 
salvage reward, if the services rendered are not such 
as the crew are bound to perform under their con- 
tract. The Sappho, Priv. Co., 24 L. T. R. 795. 


VENDOR AND PURCHASER. 


1. Specific performance: rescission of contract: laches. 
lapse of time. — A vendor, under a power reserved to 
him by the contract, gave notice tw the purchaser 
on the 7th April, 1869, that, as he could not comply 
with certain requisitions made by the purchaser, he 
rescinded the sale. The purchaser filed his bill for 
specific performance on the 30th August, 1870. Held, 
that the delay was fatal to the plaintiff's claim for 
relief. There is no distinction between laches on the 
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part of a vendor and laches on the part of a purchaser 
as a bar to a suit for specific performance. Rich v. 
Gale, Rolls, 24 L. T. R. 745. 

2. Undue value: misrepresentation: conveyance set 
aside. — Where a vendor, ignorant of the real value of 
an estate, sells it at a loss, on the faith of what the pur- 
chaser represents to him that it is worth, the sale 
will be set aside, and that irrespective of any fiduciary 
relation, fraud or other concealment in the trans- 
action between the parties. Hoygarth v. Wearing, 
Chan., 24 L. T. R. 825. 

WILL. 

1. Word “‘moneys:” what it includes. — A testator by 
his will bequeathed “all the moneys, both in the house 
and out of it.’’ He was possessed of a sum of consols 
and some shares in a building society. Held, that 
neither passed by the bequest. Collins v. Collins, 
Chan. 24. L. T. R. 780. 

2. Specific devise followed by residuary devise: charge 
of legacies on real estate. — A testatrix, after giv- 
ing some pecuniary legacies, devised and bequeathed 
all her real and leasehold estates to trustees upon 
trust to pay the rents and profits of her free- 
hold house at G. (specifically describing it) to A. 
for life, with remainder to his children, in equal 
shares, and as to all the residue of her real and per- 
sonal estate, the testatrix directed her trustees to pay 
the rents and income thereof to B. for life, with 
remainder to his children in equal shares. The per- 
sonal estate proved insufficient for the payment of 
the legacies. Held, following Greville v. Brown, 7 H. 
L. Cas. 689, that the legacies were a charge on the 
residuary real estate, notwithstanding that a previous 
interest in real estate was given by the will. Skiller v. 
Hoisman, Rolls, 24 L. T. R. 745. 

3. Vesting: gift to grandchildren who shall attain 
twenty-one: power of maintenance and advancement. — 
Gift to the grandchildren of testatrix, who shall attain 
twenty-one, share and share alike, each to have a 
vested interest at twenty-one. Power of maintenance 
during minority and advancement out of a presump- 
tive share. Held, that the class was ascertained when 
the eldest grandchild attained twenty-one. Gimball v. 
Perton, Chan., 24 L. T. R. 793. 


os 


SCHEDULE OF STAMP DUTIES. 


Treasury DEPARTMENT, 
Orrice or InTeRNAL REVENUE, 
Wasurneton, July 31, 1871. 


The following regulations and abstract of the 
laws and rulings relating to internal revenue stamps, 
under schedules B and C, will supersede the instruc- 
tions, series 5, No. 10, dated May 1, 1869. 

A. Pieasonton, Commissioner. 


SCHEDULE OF STAMP DUTIES ON AND AFTER OCTOBER 
1, 1870. 
Stamp 
duty. 
Accidental injuries to persons, tickets or con- 
tracts for insurance against exempt. 
IT EES EES eee exempt. 
Agreement or contract not otherwise speci- 
fied : 
For every sheet or piece of paper upon which 
either of the same shall be written. 
Agreement, renewal of, same stamp as original 
instrument. 





Appraisement of value or damage, or for any 
other purpose: 

For each sheet of paper on which it is written, 

Assignment of a lease, same stamp as original, 
and additional stamp upon the value or 
consideration of transfer, according to the 
rates of stamps on deeds. (See Convey- 
ance.) 

Assignment of policy of insurance, same stamp 
as original instrument. (See Insurance.) 

Assignment of a mortgage, where it or the 
instrument it secures has been once duly 

TIT ero se cceeceeeees OXempt. 
Otherwise, same stamp as that required upon 
a mortgage for the amount remaining un- 
paid. 

Bank check, draft, or order for any sum of 
money drawn upon any bank, banker, or 
trust company at sight or on demand 

When drawn upon any other person or per- 
sons, companies or corporations, for any 
sum exceeding $10, at sight or on demand.. 

Bill of exchange (inland), draft, or order for 
the payment of any sum of money, other- 
wise than at sight or on demand, or any 
promissory note, or any memorandum, or 
other written or printed evidence of an 
amount of money to be paid on demand or 
at a time designated : 

For a sum less than $100 


And for every additional $100 or fractional 

part thereof in excess of $100 

Bill of exchange (foreign), or letter of credit 
drawn in, but payable out of, the United 
States: If drawn singly, same rates of duty 
as inland bills of exchange or promissory 
notes. 

If drawn in sets of three or more, for every 
bill of each set, where the sum made paya- 
ble shall not exceed $100 or the equivalent 
thereof in any foreign currency 

And for every additional $100, or fractional 
part thereof in excess of $100 

Bill of lading or receipt (other than charter- 
party) for any goods, merchandise, or effects 
to be exported from a port or place in 
the United States to any foreign port or 
10 
Bill of lading to any port in British North 
BUROTGis 9 5'0ia 00 00sesssdeh as eae +....exempt. 
Bill of lading, domestic or inland 
Bill of sale by which any ship or vessel, or any 
part thereof, shall be conveyed to or vested 
in any other person or persons: 
When the consideration shall not exceed 


Exceeding $500, and not exceeding $1,000.... 
Exceeding $1,000, for every additional amount 
of $500 or fractional part thereof. 
Bond for indemnifying any person for the pay- 
ment of any sum of money: 
When the money ultimately recoverable there- 
upon is $1,000 or less 50 
When in excess of $1,000, for each $1,000 or 
50 
Bond-administrator or guardian, when the 
value of the estate and effects, real and 
personal, does not exceed $1,000 exempt. 
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Bond for due execution or performance of 
duties of office... ... 2.2.6... ccc eee cece ceee 100 


Bond, personal, for scsustty for the payment 
of money. (See Mortgage.) 
Bond of any description, other than such as 
may be required in legal proceedings, or 
used in connection with mortgage deeds, 
and not otherwise charged in this schedule. 25 


Brokers’ notes. (See Contract.) 
Certificates of measurement or weight of ani- 

mals, wood, coal, or hay.................+. exempt. 
Certificates of measurement of other articles. . 5 
Certificates of stock in any incorporated com- 

PI oso d066s cecccccséccccccccccacccoscosese 25 


Certificates of "profits, or any certificate or 
memorandum showing an interest in the 
property or accumulations of any incorpo- 


rated company: If for a sum not less than 

$10 and not exceeding $50.................. 10 
Exceeding $50 and not exceeding $1,000...... 2 
Exceeding $1,000, for every additional $1,000 


Certificate. Any certificate of damage, or 
otherwise, and all other certificates or docu- 
ments issued by any port warden, marine 
surveyor, or other person acting as such... 25 

Certificate of deposit of any sum of money in 
any bank or trust company, or with any 
banker or person acting as such: If for a 
sum not exceeding $100...................45 

For a sum exceeding $100..................... 

Certificate of any other description than those 
cnt gcbueleusbscécodetscescdsccdiccves 5 

Charter, renewal of, same stamp as on original 
instrument. 

Charter-party for the charter of any ship, or 
vessel, or steamer, or any letter, memoran- 
dum, or other writing relating to the 
charter, or any renewal or transfer thereof: 
If the registered tonnage of such ship, or 
vessel, or steamer does not exceed 150 tons, 

Exceeding 150 tons, and not exceeding 300 tons 
Exceeding 300 tons, and not exceeding 600 


ow 


1 00 


Exceeding 600 toms... ...............ceeeeeeee 10 00 
Check. Bank check... ............ccccccscscees 2 
Contract. Broker’s note, or memorandum of 

sale of any goods or merchandise, exchange, 

real estate, or property of any kind or de- 

scription issued by brokers or persons act- 

ing as such: For each note or memorandum 

DR ddhcelvangecsor Vebedveckddesccdccocce 10 
Bill or memorandum of the sale or contract 

for the sale of stocks, bonds, gold or silver 

bullion, coin, promissory notes, or other 

securities, made by brokers, banks or bank- 

ers, either for the benefit of others or on 

their own account: For each hundred dol- 

lars, or fractional part thereof, of the 

amount of such sale or contract............ 1 
Bill or memorandum of the sale or contract 

for the sale of stocks, bonds, gold or silver 

bullion, coin, promissory notes, or other 

securities, not his or their own property, 

made by any person, firm or company not 

(* paying a special tax as) a broker, bank, or 





* The special taxes here refered to have been repealed. 


5 00 





banker: For each hundred dollars, or frac- 
tional part thereof, of the amount of such 
sale or contract...........0+..eeeeeeceeneeee $05 

Contract. (See Agreement.) 

Contract, renewal of, same stamp as original 
instrument. 

Conveyance, deed, instrument, or writing, 
whereby any lands, tenements, or other 
realty sold shall be granted, assigned, trans- 
ferred, or otherwise conveyed to or vested 
in the purchaser or purchasers, or any other 
person or persons, by his, her or their direc- 
tion, when the consideration or value does 


mot exceed S500. .......ccccccccccccccccccces 50 
When the consideration exceeds $500, and 
does not exceed $1,000. .............00eeeeee 10 
And for every additional $500, or fractional 
part thereof, in excess of $1,000............ 50 
Conveyance. The acknowledgment of a deed, 
or proof by a witmess.............seeeeeeee exempt. 
Conveyance. Certificate of record of a deed..exempt. 


Credit, letter of. Same as foreign bill of ex- 
change. 
Custom-house entry. (See Entry.) 
Custom-house withdrawals. (See Entry.) 
Deed. (See Conveyance — Trust deed.) 
Draft. Same as inland bill of exchange. 
Endorsement of any negotiable instrument. ..exempt. 
Endorsement upon a stamped obligation in 
acknowledgment of its fulfillment......... exempt. 
Entry of any goods, wares, or merchandise at 
any custom-house, either for consumption 
or warehousing: 


Not exceeding $100 in value.................. 5 
Exceeding $100, and not exceeding 3500 in 
Ui nile 0502-0 teShi bic cds ddccccdussedins 50 
Exceeding $500 in value................000005 10 
Entry for the withdrawal of any goods or mer- 
chandise from bonded warehouse.......... 50 
Cg EE Ene ar eee exempt. 
Insurance (life) policy. When the amount 
insured shall not exceed $1,000............. 25 
Exceeding $1,000, and not exceeding $5,000... 50 
Exceeding $5,000..........cccccccccccccccecces 10 


Insurance (marine, inland and fire) policies, or 
renewal of the same: If the premium does 


I a okas os ca cbencbeceuiviniscs se 10 
Exceeding $10, and not exceeding $50........ y) 
dco cacikccas dese ssccusssntedsies 50 

Insurance contracts or tickets against acci- 
dental injuries to persons.................. exempt. 


Lease, agreement, memorandum, or contract 
for the hire, use, or rent of any land, tene- 
ment, or portion thereof: 
Where the rent or rental value is $300 per 
STII nieve sn duteiesyscacevessesnaan 50 
Where the rent or rental value exceeds the 
sum of $300 per annum, for each additional 
$200, or fractional part thereof in excess of 


Legal documents : 
Writ or other original process, by which any 
suit, either criminal or civil, is commenced 
in any court, either of law or equity....... exempt. 
Confession of judgment or cognovit......... exempt. 
Writs or other process on appeals from jus- 
tices’ courts or other courts of inferior 
jurisdiction to a court of record........... exempt. 
Warrant of distress.....................0000 exempt. 
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Letters of administration. 
Wid.) 

Letters testamentary, when the value of the 
estate and effects, real and personal, does 


(See Probate of 


not exceed $1,000............ cece cccceeecces exempt. 
Exceeding $1,000......... aws0 tis sescens esenBicne $0 5 
Letters of credit. Same as bill of exchange 


(foreign.) 

Manifest for custom-house entry or clearance 
of the cargo of any ship, vessel, or steamer 
for a foreign port: 

If the registered tonnage of such ship, vessel, 


or steamer does not exceed 300 tons........ 1 00 
Exceeding 300 tons, and not exceeding 600 

CE ss sagddicsaddéiddnscncedechosioaced 3 00 
Exceeding 600 toms.............s.ccee cece eees 5 00 


[These provisions do not apply to vessels or 
steamboats plying between ports of the 
United States and British North Am- 
erica.] 

Memorandum of sale, or broker’s note. (See 
Contract.) 

Mortgage of lands, estate, or property, real or 
personal, heritable or movable, whatsoever, 
a trust deed in the nature of a mortgage, 
or any personal bond given as security for 
the payment of any definite or certain sum 
of money: Exceeding $100, and not ex- 


Exceeding $500, and not exceeding $1,000...... 
And for every additional $5'0, or fractional 
part thereof, in excess of $1,000............ 50 
(See Assignment of Mortgage.) 
Order for payment of money, if the amount is 
NN 65 oh. bas ch nendecdecdsdecapeesses 2 
Passage ticket on any vessel from a port in the 
United States to a foreign port: 
I i aids osiccincccincesiiccscanccoce 50 


Exceeding $35, and not exceeding $50....... 1 00 
And for every additional $50, or fractional 
part thereof, in excess of $50............... 1 00 
Passage tickets to ports in British North 
IES ccuKbie ito cdl ehsueras cb edatehenmeed exempt. 
DIIIID  0cns veinkadarcesaiaeeteweuncte 5 


Power of attorney for the sale or transfer of 
any stock, bonds, or scrip, or for the col- 
lection of any dividends or interest thereon, 25 
Power of attorney, or proxy, for voting at any 
election for officers of any incorporated 
company or society, except religious, chari- 
table or literary societies, or public ceme- 
is cess atadaptneenbadicnsascteaisbonnne 10 
Power of attorney to receive or collect rent... 25 
Power of attorney to sell and convey real 
estate, or to rent or lease the same........ 
Power of attorney for any other purpose...... 50 
Probate of will, or letters of administration: 
Where the estate and effects for or in re- 
spect of which such probate or letters of 
administration applied for shall be sworn 
or declared not to exceed the value of 
tan ondiiddisahnascdaiiinamaaaiaes tae a4 exempt. 
Exceeding $1,000, and not exceeding $2,000... 1 00 
Exceeding $2,000, for every additional $1,000, 
or fractional part thereof, in excess of 
Ais 6ctn tees dcencaviecteacpeoann cies 50 
Promissory note. (See Bill of Exchange, inland.) 
Deposit note to mutual insurance companies, 
when policy is subject to duty............. exempt. 





Renewal of a note, subject to the same duty 
as an original note. 
Protest of note, bill of exchange, acceptance, 
check, or draft or any marine protest....... 
Quit-claim deed, to be stamped as a conveyance 
when fora valuable consideration, and as an 
agreement when for a nominal considera- 
tion, except when given as a release of a 
mortgage by a mortgagee to the mortgagor, 
in which case it is exempt. 
Receipt for satisfaction of any mortgage, or 


Receipts for the delivery of property........... exempt. 
Renewal of agreement, contract, or charter, by 
letter or otherwise, same stamp as original 
instrument. 
Sheriff's return on writ or other process....... exempt. 
Trust deed, made to secure a debt, to be stamped 
as a mortgage. 
Warehouse receipts............ccccceccccescees exempt. 


Official documents, instruments and papers 
issued by officers of the United States gov- 


Official documents, instruments, and papers 
issued by the officers of any State, county, 
town or other municipal corporation, in 
the exercise of functions strictly belonging 
tothem in their ordinary governmental or 
municipal capacity.............sceeeeeeeees exempt. 
Papers necessary to be used for the collection 
from the United States government of 
claims by soldiers, or their legal representa- 
tives, for pensions, back pay, bounty, or for 
property lost in the service...............+. exempt. 


CANCELLATION. 


In all cases where adhesive stamps are used for denot- 
ing the tax upon an instrument, the person or party 
using or affixing them must so affix them that the entire 
surface of each and every stamp shall be exposed to 
view, and must cancel them by writing or imprinting 
upon each stamp with ink the initials of his name, and 
the date (year, month and day) on which the same is 
attached or used, or by cutting and canceling the same 
by a machine which shall affix the date, and so cut and 
deface the stamp as to render it manifestly unfit for 
re-use, and at the same time shall not so deface the 
stamp as to prevent its denomination and genuineness 
from being readily determined. 

When stamps are printed upon checks, etc., so that in 
filling up the instrument the face of the stamp is, and 
must necessarily be, written across, no other cancella- 
tion will be required. 

All cancellation must be distinct and legible, and, 
except in the case of proprietary stamps from private 
dies, no method which differs from those above 
described can be recognized as legal and sufficient for 
stamps under Schedules B. and C. 


STAMPING OF INSTRUMENTS BY COLLECTORS. 
Any person having an instrument about to be issued 
may present it to the collector, who, under the 
authority conferred upon him by section 162, will so 
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stamp it as to place the sufficiency of that particular 
instrument beyond all question so far as stamp duties 
are concerned. The provisions of the section can in no 
case be applied to an instrument after it has been issued 
or used. The collector should decline to stamp or 
impress an instrument under this section until the 
stamp duty with which he thinks it chargeable has been 
paid. In cases of reasonable doubt, he is recommended 
to obtain the opinion of this office before affixing his 
stamp, unless immediate action is essential to the 
interests of the parties concerned. 

Two metallic stamps— one, ‘“‘ Stamp duty paid,” and 
the other; ‘“‘ Not subject to stamp duty”’— have been 
furnished to collectors for use under section 162. 
They should never be used under section 158 ; should 
never be used except upon such instruments as are pre- 
sented for the collector’s stamp before they have been 
issued or used. 

Any person who has made, signed, or issued: an 
instrument subject to stamp duty unstamped or insuffi- 
ciently stamped, or any person having an interest 
therein, may present it to the collector of the proper 
district, who, upon payment of the price of the proper 
stamp required by law, a penalty of double the amount 
of tax remaining unpaid, but in no case less than five 
dollars, and where the whole amount of the tax denoted 
by the stamp required exceeds fifty dollars, on payment 
also of interest at the rate of six per centum from the 
day on which such stamp ought to have been affixed, 
is required by law to affix the stamp, and to note upon 
the margin of the instrument the date of his so doing, 
and the fact that such penalty has been paid. This 
duty is obligatory upon the collector, and he has no 
legal right to refuse to perform it. 

When an instrument is presented to a collector to be 


stamped, under the provisions of section 158, he is- 


authorized to remit the penalty, if it should be proven 
to his satisfaction that such instrument was issued 
without the necessary stamp by reason of accident, 
mistake, inadvertence, or urgent necessity, and without 
any willful design to defraud the United States of the 
duty, or to evade or delay the payment thereof ; pro- 
vided such instrument is presented to him for that 
purpose, and the stamp tax chargeable thereon is paid 
within twelve calendar months after the making or 
issuing thereof, or prior to the 2d day of August, 1872. 
Interest cannot be remitted. 

The collector’s marginal note should be in substance 
as follows : 

Internal revenue stamps to the amount of $3——, 
affixed to this instrument and canceled by me at the 
request of » this——day of , 18—. 
Penalty 3—— and interest $—— collected (or penalty 
remitted and interest $—— collected, if that be the 
fact.) 











Collector — District of . 

When there is a difference of opinion respecting the 
stamp proper to be affixed, the collector should affix 
such a one as the applicant prefers ; the applicant takes 
the risk of the validity of his instrument. In such 
cases, however, it is advisable to refer the question to 
this office. 

An instrument stamped by the collector in con- 
formity with the foregoing instructions is as valid to 
all intents and purposes (except as against rights 
acquired in good faith before such stamping and the 
recording of the instrument, if a record be required) as 
if stamped at the same rate when made and issued. 

When the originals are lost, the necessary stamps may 








be affixed to copies in all cases which fall under section 
158. 
Each collector will keep a record of all instruments 
stamped or impressed by him under the provisions of 
sections 158 and 162, in which must be given the names 
of the parties to each instrument, the date of its 
execution, and a sufficient description of its nature to 
show the reason for impressing or affixing the particular 
stamp. A certified copy of this record will be trans- 
mitted to this office at the close of each quarter, 
When none have been stamped during the quarter, that 
fact should be reported upon Form 8. 

The following is a suitable form for such record, and 
for the sake of uniformity should be adopted by all 
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The names of all the parties should be entered. The 
description of each instrument should be accurate and 
full, giving all the facts essential to a determination of 
its liability ; the number of sheets or pieces of paper 
in a contract; the amount of a promissory note, 
and if it was issued under the act of March 3, 1863, 
i. @., subsequent to March 2, 1863, and prior to 
August 1, 1864; the time it was to run; the con- 
sideration of a conveyance of realty; the amount 
secured by a mortgage or trust deed; the rent or rental 
value in the case of a lease, etc. If an instrument is 
presented for insufficiency of stamp, the amount upon 
it, when presented, should be stated. Under “how 
stamped ”’ should appear the amount of adhesive stamps 
(if any) affixed; and if impressed ‘‘ stamp duty paid,” 
or “not subject to stamp duty,” the proper entry 
should be made in this column. Collectors should be 
cautious not to impress instruments thus, unless pre- 
sented before they are issued. 

The whole amount of penalties paid to collectors for 
validating unstamped instruments should be returned 
on Form 58 with other unassessed penalties ; the interest 
should be entered under the head of interest (61), and 
upon monthly abstract of collections (Form 22), and 
both penalties and interest should be deposited to the 
credit of the United States treasurer with other col- 
lections. 

That part of the act of July 1, 1862, which relates to 
stamp duties on instruments, took effect on the Ist day 
of October, 1862. (Section 94.) The stamp laws have 
been amended and changed from time to time since that 
date, viz: by sections 24 and 25 of the act of July 14, 
1862; by the amendatory act of December 25, 1862; by 
the amendatory act of March 3, 1863, which, as to stamp 
duties, took effect from and after its passage (section 
37); by the act of June 30, 1864, which, so far as pertains 
to stamp duties upon instruments, took effect on the 
Ist day of August, 1864 (section 151); by the amenda- 
tory act of March 3, 1865, which, as to such duties, took 
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effect on the Ist day of April, 1865 (section 18); by the 
amendatory act of July 13, 1866, which, as to such 
duties, took effect on the Ist day of August, 1866 
(section 70); by the amendatory act of March 2, 1867, 
which, so far as stamps are concerned, provides simply 
for a reduction of taxes, and relates back and took 
effect from the 1st day of March, 1866, inclusive (section 
9); by the amendatory act of April 10, 1869, which, so 
far as stamps are concerned, took effect on its passage ; 
and by the act of July 14, 1870, the 4th section of which 
took effect October 1, 1870, and the 5th section on the 
passage of the act. 

The several remedies which have from time to time 
been provided for the effects of a failure to stamp 
instruments prior to their issue are to be found in 
section 24 of the act of July 14, 1862; section 5 of the 
act of December 25, 1862; section 163 of the act of June 
30, 1864; inthe amendment of March 3, 1865, to section 
158 of the act of June 30, 1864; in the amendment of 
July 13, 1866, to said amended section 158, and in section 
5 of the act of July 14, 1870. 

The only remedies under existing laws are to be 
found in the provisions of section 158 of the act of 
June 30, 1864, as amended by the acts of March 3, 1865, 
July 13, 1866, and July 14, 1870, i. e., by having the 
instruments stamped by the collector of the ‘* proper 
district,’’ or by the parties or persons interested, in 
cases where no collection district was established at the 
time and place of issue. 

A person who holds an unstamped conveyance 
founded upon a ‘“‘ confederate currency ’’ consideration 
will be allowed to affix such stamps thereto as he may 
think sufficient, and no prosecution will be instituted 
by direction of this office for the recovery of a penalty 
for failure to stamp it according to the nominal amount 
of such consideration. If the parties interested elect 
to stamp it according to the actual value of the con- 
sideration in United States currency at the date of its 
delivery, they will be allowed to do so, taking their own 
risk of the sufficiency of the stamp. The validity of adeed 
is a question for the courts. It is one of importance to 
the parties, but not to this office, any further than the 
insufficiency of the stamp may affect the revenue. 

The foregoing is applicable to other instruments as 
well as to deeds. 

PENALTIES. 

A penalty of $50 is imposed upon every person who 
makes, signs or issues, or who causes to be made, 
signed or issued, any paper of any kind or description 
whatever, or who accepts, negotiates or pays, or causes 
to be accepted, negotiated or paid, any bill of exchange, 
draft or order or promissory note for the payment of 
money, without the same being duly stamped, or having 
thereupon an adhesive stamp for denoting the tax 
chargeable thereon, canceled in the manner required 
by law, with intent to evade the provisions of the 
revenue act. (Section 158.) 

A penalty of $200 is imposed upon every person who 
pays, negotiates, or offers in payment, or receives or 
takes in payment, any bill of exchange or order for the 
payment of any sum of money, drawn or purporting to 
be drawn in a foreign country, but payable in the 
United States, until the proper stamp has been affixed 
thereto. (Section 159.) 

A penalty of $50 is imposed upon every person who 
fraudulently makes use of an adhesive stamp to denote 
the duty required by the revenue act, without effectually 
canceling and obliterating the same in the manner 
required by law. (Section 156.) 





Attention is particularly called to the following 
extract from section 155 of the act of June 30, 1864, as 
amended by the act of July 13, 1866 : 

If any person shall willfully remove or cause to be 
removed, alter or cause to be altered, the canceling or 
defacing marks on any adhesive stamp, with intent to use 
the same, or to cause the use of the same, after it shall 
have been once used, or shall knowingly or willfully sell or 
buy such washed or restored stamps, or offer the same for 
sale, or give or expose the same to any person for use, or 
knowingly use the same or prepare the same with intent for 
the further use thereof, or if any person shall knowingly and 
without lawful excuse (the proof whereof shall lie on the 
person accused) have in his possession any washed, restored 
or altered stamps, which have been removed from any 
vellum, parchment, paper, instrument, or writing, then, and 
in every such case, every person so offending, and every 
person knowingly and willfully aiding, abetting, or assisting 
in committing any such offense as aforesaid, shall, on con- 
viction thereof, * * be punished by a fine not exceed- 
ing $1,000, or by imprisonment and confinement to hard 
labor not exceeding five years, or both, at the discretion of 
the court. 

Also to section 2 of the amendatory act of April 10, 
1869, which is as follows: 

And be it further enacted, That section 155 of the act 
entitled “ An act to provide internal revenue to support the 
government, to pay interest on the public debt, and for 
other purposes,” approved June 30, 1864, as amended by 
the 9th section of the act of July 13, 1866, be further amended 
by adding thereto the following: And the fact that any 
adhesive stamp so bought, sold, offered for sale, used, or had 
in possession as aforesaid, has been washed or restored by 
removing or altering the canceling or defacing marks 
thereon, shall be prima facie proof that such stamp has 
been once used and removed by the possessor thereof from 
some vellum, parchment, paper, instrument, or writing, 
charged with taxes imposed by law, in violation of the pro- 
visions of this section. 

It is reported that persons in various parts of the 
country, and under various pretexts, are collecting 
canceled stamps, and, as it is believed, for the purpose 
of removing the canceling marks therefrom and pre- 
paring them for further use. 

All revenue officers are expected and hereby directed 
to give this matter their special attention, to acquaint 
the people with the true object for which such stamps 
are collected, and with the penalties incurred by all 
who in any way knowingly and willfully aid, abet, and 
assist in the commission of the offense. It is believed 
that many stamps are gathered from persons who are 
ignorant of the use to which they are to be put, and 
innocent of all intent to defraud the revenue. 

The fact that a person is collecting stamps which 
have once been used is sufficient to arouse strong sus- 
picion, and calls for an immediate investigation; and 
the pr ion of hed, restored, or altered stamps is 
prima facie evidence of guilt. No pains should be 
spared to insure the detection and punishment of 
guilty parties. 

It is not lawful to record any instrument, document, 
or paper required by law to be stamped, or any copy 
thereof. unless a stamp or stamps of the proper amount 
have been affixed and canceled in the manner required 
by law; and such instrument or copy and the record 
thereof are utterly null and void, and cannot be used 
or admitted as evidence in any court until the defect 
has been cured as provided in section 158. 

All willful violations of the law should be reported to 
the United States district attorney within and for the 
district where they are committed. 

(Concluded next week.) 
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CORRESPONDENCE. 
New Yor«, August 14, 1871. 

Sir—In your issue of the ALBANY LAW JOURNAL of 
August 12th, I notice a communication signed “ Stu- 
dent,’’ and your response thereto. Now, while I cannot 
furnish the information which is desired, I beg leave 
to offer the following suggestion, to wit: That the Col- 
umbia College or University of the city of New York 
commence an evening session in October. Let this 
occupy three or four evenings in each week, and two 
hours each evening. Such a plan would be heartily 
welcomed by those anxious to attend legal lectures, 
and yet unable to attend the afternoon or morning 
courses. Further, let these colleges reduce their fees; 
they are too high; they prevent many from attending. 
Fifty dollars per session is an ample recompense. And 
by charging such a sum, and rendering the examina- 
tions more difficult, both schools would be more highly 
respected. For now, if you have paid your money, 
you are sure to receive your diploma, no matter 
whether you have diligently pursued the studies or 
not. 

Will not the university who will welcome so many 
to her under-graduate course in the fall be foremost in 
this, and gain the thanks of many students? And can 
she not offer some prizes, as does Columbia? 

Yours, 
“StrupeEnt, No. 2.” 


*>e 


BOOK NOTICES. 


Iowa Reports, Vol. XXVIII, by Edward H. Stiles, 
Reporter. Ottumwa, 1871. 


The twenty-eighth Iowa was among the reports de- 


stroyed in the late fire at Weed, Parsons & Co.; but, 
like that much quoted bird of old, it rises from its 


ashes “as good as new.”’ It contains the cases decided 
at the December term, 1869, and the June term, 1870, 
something over one hundred in number. 

As a reporter, Mr. Stiles is deserving of the highest 
praise. In preparing the first volume of the American 
Reports, we had occasion to examine his work upon the 
27th Iowa more closely than we otherwise might, and 
we found, without exception, that his head notes were 
a faithful reflex of the decisions and his statements of 
the facts concise and to the point. All his volumes, 
especially the later ones, exhibit an unusual degree of 
good judgment and painstaking, which is much more 
than can be truthfully said of some of the reports of 
the present day. 


The of the State of New York for the 


General Statutes 

year 1871, containing all the laws of a public and 
meral nature, passed at the 94th session of the 

Roeisloture : carefully collated with the originals in 

the office of the Secretary of State, with references 

to former statutes and decisions. To be continued 

annually. Weed, Parsons & Co., Albany. 


We presume there is hardly a lawyer in active prac- 
tice who may not, almost daily, be exposed to the risk 
of advising or acting contrary to some of the general 
statutes passed at the last session of the legislature. 
It may be months ere the session laws will be pub- 
lished. Messrs. Weed, Parsons & Co., in the present 
volume, have timely supplied a great want. We have, 
at the commencement of the volume, the full titles of 
all the acts, public and private, passed at the last ses- 
sion of the legislature, 946 in number. 

We then have all the acts of a general character, 211 
pages, and an index of 17 pages. The volume is 





printed to correspond with Edmonds’ Statutes 
Large. The citations are more extensive than in the 
preceding volumes of the Statutes at Large, and we 
suspect are by a new editor, although we are not 
informed by the title page who he is. There is not, 
single chapter which has not all the citations which 
occur to us, except 702, allowing publishers of Sunday 
papers to recover for advertisements therein, which 
must have been passed in consequence of the case of 
Smith v. Wilcox, 19 Barb. 581; 25 id. 341; 24 N. Y, 
353. Members of the profession who do not wish to 
wait for several months, and then be compelled to pur. 
chase two immense volumes at much greater expense, 
will at once purchase the present volume, obtain all 
the laws of general interest, and be well posted in 
regard to them before their neighbors are able to 
secure the session laws. 


eo 


Usury.—It was said by Johnson that the law 
against usury is for the protection of creditors as well 
as debtors; for, if there were no such check, people 
would be apt, from the temptation of great interest, 
to lend to desperate persons, by whom they would lose 
their money. ais 

~—* A 


LEGAL NEWS. 


After the acquittal of a man in Cincinnati recently, 
one of the jurymen rose and suggested that “the 
acquitted be now recommended to the merciful con- 
sideration of the court.” 

Jules Favre came near being excluded from the 
council of order of the Paris bar at the recent criminal 
election. Instead of being near the top of the list, 
as he used to be, he stood at the bottom. 


According to the London Daily News, there are 
about four thousand female criminals at large on 
tickets of leave in England, of which number a 
majority live in London. 

Hon. W. Vernon Harcourt, queen’s counsel, and a 
member of parliament, is to be at the head of the juris- 
prudence department of the social science congress, 
which meets in Leeds, Eng., October 4th. 

The Spanish government have, at the express desire 
of the French cabinet, consented to the extradition of 
the Communist prisoners found on Spanish soil. One of 
the leaders of the Commune has already been arrested 
and delivered over to the French authorities. 


The criminal court at New Orleans is breaking upa 
system of jury frauds in that city, by which citizens 
summoned are personated for a consideration, and 
thus a jury is very easily packed to suit the wishes of 
evildoers. Some of the jury brokers have been caught 
and punished. 

The grand jury of Sonora, California, recommended 
in their report that ‘for the safety and comfort of 
bald headed men, the loose plastering be removed 
from the ceiling, or that the sheriff be instructed to 
furnish parties having business in the court with pil- 
lows or suitable shields to cover their heads with.” 


Commissioner Douglass has reversed the decision of 
Ex-Commissioner Pleasanton, that a renewal receipt 
for a policy of insurance is exempt from stamp duty. 
The commissioner holds that the renewal receipt 
requires the same stamp as the original policy. The 
stamp tax referred to yielded the government about 
half a million yearly. 
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NOTIFICATION OF AUTHORITY TO MAKE 
ARRESTS. 


Precisely what constitutes a sufficient notice of 
authority of officers* is not settled by the courts. 
Such question depends, to a very large extent, on 
the peculiar circumstances of each case. It has often 
been discussed in cases of homicide where the officer 
is killed while endeavoring to preserve the peace in 
riots and affrays, and the question whether such 
killing amounted to murder or was only manslaughter, 
has generally depended upon the question of a proper 
notification of his authority by the officer. 

Officers are conservators of the public peace, and 
in that right alone interfere in the case of riots and 
affrays, and it is necessary, in order to make the 
offense of killing them amount to murder, that the 
parties killing them should have some notice with 
what intent they interpose, otherwise the persons 
engaged may, in the heat and bustle of the affray, 
imagine that they come to take a part in it. But in 
these cases a small fhatter will amount to a due noti- 
fication. It is sufficient if the peace be commanded, 
or the officer in any other manner disclose with what 
intent he interposes. Or if the officer be within his 


proper district and known, or but generally acknowl- 


edged to bear the office he assumes, or if, in order to 
keep the peace, he produce his staff of office or any 
other known ensign of authority, the law will pre- 
sume that the party killing had due notice of his in- 
tent, especially if it be in the day-time. In the night, 
indeed, when such ensigns of authority cannot be 
distinguished, some further notification is necessary, 
and commanding the peace, or using words of like 
import, or notifying of his business, will be sufficient. 
1 East, 315. 

It is laid down in one case that if upon an affray 
the officer, or others in assisting him, endeavor to 
suppress it and preserve the peace, and be killed in 
so doing, it is murder, though the affray was sudden, 
and the murderer knew not the officer, because he 
set himself up against the justice of the realm. 
Young’s Case, 4 Coke, 40. 

But to reconcile this with other authorities, it seems 
that the party killing must have had implied notice of 
the character in which the officer and his assistants 
interfered, though not a personal knowledge of them. 
1 East, 315. But where the affray is deliberately 
engaged in by parties determined to make common 
cause, and to maintain it by force, an officer endeav- 
oring to preserve the peace, if he be generally known 
and recognized as such, and is within his proper dis- 
trict, need not necessarily declare with what intent 





*A peace officer, with all the power of a constable to 
make arrests and preserve the peace, is here intended. 





he interposes; his general character as an officer 
is implied notice of his purpose. It is, however, 
the duty of private persons interfering to preserve 
the peace to give express notice of their intention 
(Fost. 310, 311); for however good their intentions 
and desire to prevent the continuance of the affray, 
they are in great danger of being misunderstood by 
the parties engaged unless their purpose is clearly and 
unmistakably manifested. 

In the foregoing we have considered what notice 
is necessary to be given by officers interfering in riots 
and affrays to preserve the public peace. 

We will now consider what notice is necessary in 
making arrests. It is obvious that some notice of the 
officer’s authority must be given, and the party to be 
arrested should have either implied or express notice 
of the officer’s official character or authority. A recent 
case decided in the court of appeals ( Yates v. The 
People, 32 N. Y. 509) affords some reasoning perti- 
nent to this subject. Yates was pursued by a shout- 
ing mob in the night-time, threatening his life, and 
he was seeking to escape under just apprehension of 
great bodily harm if overtaken by them, and in his 
flight was seized by some person, whom, in self- 
defense, he instantly kills, and the person thus killed 
proves to be an officer seeking his arrest. For this he 
was indicted for murder in the first degree, tried and 
convicted at a court of oyer and terminer, in Kings 
county, in 1865. The judgment was removed into 
the supreme court by writ of error, where it was 
affirmed at the general term. From this judgment 
the prisoner brought a writ of error to the court of 
appeals. Brown, J., said: “In the progress of the 
trial it soon became a material inquiry whether the 
prisoner was aware of the character of the pursuer. 
There was no proof of actual knowledge, and then 
occurred the inquiry whether the jury might not*be 
warranted to infer his knowledge from the attending 
circumstances. Hence, the proof of the officer’s uni- 
form and the prisoner’s defective vision, the street 
lamp, and the vicinity thereto of the prisoner at the 
time of the killing, all these circumstances became of 
vital consequence; for if there was nothing from 
which the prisoner’s knowledge of the official charac- 
ter of the deceased might be inferred, the measure of 
the offense charged would descend from murder into 
one of the degrees of manslaughter.” The officer 
had on his*cap and shield, but there was no clear 
evidence that, with a defective vision in a dark night, 
the prisoner could see them. “And there was no evi- 
dence that he demanded him to surrender, or that he 
told him he arrested him. There was no evidence that 
he personally knew the officer.” Judge Potter in same 
case. A new trial was granted. So that it seems an 
officer being in a regular policeman’s uniform, with 
a shield, is not of itself sufficient notice of official 
authority, but that the notice should be brought to the 
knowledge of the party arrested. 

Where an officer rushed into a gentleman’s bed 
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chamber early in the morning for the purpose of 
arresting him, without giving the slightest intimation 
of his business, and the gentleman, not knowing him, 
in the impulse of the moment, wounded him with his 
sword and killed him, this was held to be manslaugh- 
ter. 1 Hale, 470. 

In both the foregoing cases, which are somewhat 
similar, it is quite probable there would have occur- 
red no homicide had there been given even slight 
intimation of the official character of the officers, for 
it appears that simply saying “I arrest.you,” is a 
sufficient notification of the officer’s authority, and it is 
at the peril of the party if he kills him after these 
words are spoken, for it will be murder. 1 Hale, 460. 
No precise form of words is required; it is sufficient 
if the party has notice which indicates an official 
authority, or that the officer comes not as a mere tres- 
passer, but claiming to act under proper authority. 
Curtis Case, Fost. 135. In the case of People v. 
Pool, 27 Cal. 572, where the officer came in presence 
of the offenders, who had only four hours before com- 
mitted a felony, and immediately said, “ You are my 
prisoners, surrender,” and at the same time pointed a 
gun at them, it was held, that these words were a 
sufficient notice of his character as a peace officer. 
The officer, in this case, exhibited no ensign of author- 
ity, was in ordinary citizens’ dress, and had no war- 
rant. It was also held, in this case, that if after the 
commission of a felony the guilty parties flee to avoid 
an arrest, and within three or four hours are pursued 
by officers for the purpose of apprehending them at a 
distance of twelve miles from the place where the 
crime was committed, it is an immediate and fresh 
pursuit of the criminals. 

Where a party is apprehended in the commission 
of an offense, or upon fresh pursuit afterward, notice 
is not necessary, because he must know the reason 
why he is apprehended. Rex v. Howarth, 1 Moody, 
207. Indeed, the arrest in this case was made even 
by a private person without warrant, and it was 
expressly laid down, that, when the vircumstances are 
such as to make the intention to apprehend plain to 
the mind of him who is to be apprehended, he need 
not have any further notice, and the arrest will be 
legal and the resistance illegal, the same as if the pur- 
pose had been in words announced. The prisoner in 
this case was discovered while attempting to commit 
a felony, and immediately fled, and it was in fresh 
pursuit that the arrest was made; hence the legality 
of the arrest. People v. Wolven, 7 N. Y. Leg. Obs. 89; 
Rex v. Hunt, 1 Moody, 93. 

In the case of Rex v. Woolmer and Palmer, 9 
Moody, 334, a charge of robbery against the prison- 
ers had been made to a watchman who was on duty, 
dressed in a watchman’s coat, and had his lantern. 
In company with the party making the charge he 
started after the prisoners, and, on coming up with 
them, all he said to them was, ‘“ You must go back, 
and come along with me.” He did not explain why, 





nor was any charge against the prisoners stated, 
Woolmer said, “ Keep off,” and drew a sharp instr. 
ment from his side. The watchman said, “It’s of no 
use; you must go back.” Woolmer then stabbed 
him, and both Woolmer and Palmer were put on trial, 
There were no facts in the case that justified such a 
charge being made to the watchman. The jury 
found that the prisoners knew him to be a watchman; 
and on the case reserved a majority of the judges 
held “that the watchman could legally arrest the 
prisoner without saying he had a charge of robbery 
against him, though the prisoner had, in fact, done 
nothing to warrant the arrest, and that had death 
ensued it would have been murder.” In a former 
article we have seen that an officer can justify an 
arrest on a reasonable charge of felony, although it 
turn out that really no felony was committed. This 
principle must have entered into the final decision of 
this last-mentioned case. The kinds of notice by the 
officers which we have mentioned in the different cases, 
by implication of law hold, also, in cases where such 
officers, having warrants directed to them as such to 
execute, are resisted in the performance of that duty. 

In Thomas Gordon’s Case, 1 East, 315, who was in- 
dicted for murdering George Linnell, a constable 
having a warrant for Gordon’s arrest, it appeared that 
the deceased, at the time he went to the prisoner's 
house in the day-time, had his constable’s staff with 
him, and gave notice of his business, and that he had 
before acted as constable of the parish, and was gen- 
erally known as such. At a conference of all the 
judges on this case they were of opinion that this was 
sufficient evidence and notification of his being con- 
stable, although there were no proofs of his appoint- 
ment, or of his having been sworn into office. 

Where one Pew said to an officer who came to 
arrest him, “Stand off; I know you well enough; 
come at your peril,” and the officer, on taking hold 
of him, was killed, it was held to be murder, although 
the officer used no words of arrest nor showed his 
warrant, for possibly he had no time. No notice was 
necessary in this case, for it was clearly manifest to 
the officer that Pew knew him by his own words. 
Cro. Car. 183, 

It is only necessary that the party himself who is 
the object of the arrest should have notice, because 
none other is immediately concerned, and the officer 
is not bound to give notice to every person who may 
think proper officiously to interfere in opposition to 
him. 

——— 


Each of the junior counsel in the Tichborne case, 
now on their way to Australia in search of additional 
evidence, receives 500 guineas and his expenses. 


The ultra-loyal papers of New Zealand complain that 
at Napier, on the queen’s birthday, the courts con- 
tinued their sessions, and the members of the pro- 
vincial counsel stubbornly kept their hats upon their 
heads while the national anthem was being played. . 
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THE LAW OF FIXTURES. 
Part IL.* 


There remain to be illustrated two further appli- 
cations of our rule, namely: (1) That application of 
it which is finally determined by some regulative 
document in the nature of an agreement; and (2) 
That application of it which finally turns upon some 
derivative relation or relations which have come to be 
established in one or both of the contending parties 
toward some third person or persons. But, inasmuch 
as the illustration of these latter applications of the rule 
forms, in reality, the substantive continuation of the 
Law of Fixtures, which is the subject of our article, 
in proceeding with that illustration we, in fact, 
resume the consideration of our subject in its main or 
leading branch. 

Now it might prima facie be supposed, that, in 
accordance with that well-established principle of our 
law, whereby “modus et conventio vincunt legem,” a 
written document in the nature of an agreement 
between the persons, the parties to it, would, in all 
cases, be the paramount consideration for counsel and 
judges to regard in forming their opinions in respect 
of the fixtures comprised, or apparently comprised, in 
it, or affected, or apparently affected, by it; and it has 
been customary for writers upon this branch of our 
law to make the existence or non-existence of such 
an agreement the principal criterion for the logical 
division of their subject. We may point out, for 
example, that, in the two latest works upon the law 
of landlord and tenant, the work of Mr. Fawcett, and 
the joint work of Mr. Smith and Mr. Soden, this is the 
treatment which has been adopted. And yet if our 
historical deduction, as given in part I, is correct, and, 
more particularly, if Lord Kenyon was justified (as 
we think he was) in taking the somewhat nice dis- 
tinction which he did take, in the case of Dean v. 
Allalley, supra, then we, for our own parts, at least, 
should hesitate to accept, with the same unguarded 
and unsuspecting readiness that others do, the fact of 
agreement or no agreement as the paramount cri- 
terion in all cases whatsoever; although doubtless, in 
the great majority of modern cases, and of cases pres- 
ently arising, the factum or non-factum of an agree- 
ment is practically the primary and, in many cases, 
the only consideration. We persist, however, in our 
opinion, as formerly expressed, that the true historical 
(and therefore, also, the only truly logical) importance 
of this criterion is that which we have assigned to it 
above, namely, an importance subordinate and 
secondary to the application of the two rules which 
respectively regard (1) The amenability or non-amen- 
ability of the particular fixture to the old and rigorous 
law affecting the strictly agricultural class of fixtures ; 
and (2) The correspondence or non-correspondence 





* From the Law Magazine and Revi 
lished in vol. 3, pp. 407 and 426. 





Part I was pub- 





of the particular fixture to the quality of the inherit- 
ance, whereby it becomes, or does not become, 
chemically united with it, and, in a manner, absorbed 
into and lost init. With this explanation (which may 
possibly be liable to refutation), we proceed, in the 
first place, to set forth the cases into which an agree- 
ment has entered. 
In the year 1807, in the case of Naylor v. Collinge, 

1 Taunt. 19, under a covenant by a trader-lessee to 
yield up in repair, at the expiration of his lease, “all 
erections and buildings” already at the date of the 
lease erected and built, or thereafter to be erected and 
built, upon the premises demised, buildings let into the 
ground, although erected by the tenant for the exclu- 
sive purposes of his trade, were held in accordance 
with the old law relating to buildings incorporated 
with the inheritance, confirmed (or, at least, recog- 
nized and accepted) as that law was by the terms of 
the covenant, to be included in the covenant, and to 
he irremovable by the tenant; and, in like manner, 
and for the like reason, in the year 1818, in a case of 
Penry v. Brown, under a like covenant by a domestic 
lessee, a verandah let into the ground, although put 
up by tenant for ornament merely, was held to be 
irremovable by the tenant. It is, moreover, to be par- 
ticularly noted, that, in the former of these two last- 
mentioned cases, an exception from the terms of the 
covenant was allowed in favor of trade in respect of 
such of the buildings and erections as were made to 
rest on blocks or patens without being let into the 


ground, an allowance which was in strict accordance 
both with the letter, and with the spirit of the letter, 
of Lord Kenyon’s decision in Dean v. Allalley, supra, 
and which seems, therefore, to corroborate, in no 
slight degree, our principle of subordinating the terms 
of the agreement to those grand old rules which we 


derived from our historical deduction. But to pro- 
ceed: In the year 1856, in the case of Burt v. Has- 
lett, 18 C. B. 163, and, on appeal, 893, under a cove- 
nant by a lessee (who was a linendraper) to yield up 
at the expiration of his lease the premises demised, 
together with “all * * windows * * andother 
things, * * affixed or belonging thereto, * * 

and together also with all * * improvements * * 
made upon the premises,” a plate-glass front put in 
by the tenant in place of the old window, although 
not fastened otherwise than with wedges, was held to 
be included within the scope of the covenant, in con- 
sequence of the express words of the covenant, and 
in particular of the word windows occurring therein ; 
and here again, it is of importance to observe that the 
spirit of Lord Kenyon’s decision in Dean v. Allalley 
was fully recognized, for the window, although in- 
tended by the linendraper for the purposes of his 
trade alone, was as much the exclusive subject of the 
old law of the strictly agricultural fixtures, as build- 
ings let into and incorporated with the soil, being in 
fact an outer window, which, like an outer door, is 
strictly necessary to complete the house, and, as being 
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so, becomes instanter part and parcel of the inherit- 
ance, and not removable by the tenant even who has 
crected it at his own expense, so that, notwithstanding 
all the linendraper’s ingenuity, his glass front was in 
fact caught in our first sieve, irrespectively of his 
covenant, which only confirmed or recognized our 
principle. Again, in the case of Mansfield v. Black- 
burne, 6 Bing. (N. C.) 426, decided in the year 1840, 
under a covenant by the trader-lessee of a salt spring 
to leave the salt works (which the same lessee had 
also agreed to erect) in good repair at the end of his 
term, it was held that the iron salt-pans, as being 
parcel of the salt works, were included, and were in 
consequence thereof become, although in their own 
nature removable, practically irremovable by the 
tenant, Tindall, C. J., remarking in his judgment in 
this case, with, however (it seems to me), numerous 
inaccuracies, as follows: 

“Tf this had been the ordinary case between land- 
‘ord and tenant, as to the right of the latter to remove 
fixtures, or other things erected on the premises, at the 
end of the term, we should have entertained no doubt 
but that the salt-pans had been removable by the 
tenant, as well from the nature and description of their 
annexation to the freehold, as upon the doctrine laid 
down by Lord Mansfield in Lawton v. Salmon, that it 
would have been a different question if the springs had 
been let, and the tenant had been at the expense of 
erecting these salt works; he might very well have 
said, ‘I leave the estate no worse than I found it.’ 
That would be for the encouragement and convenience 
of trade, and the benefit of the estate (sed queere).”’ 

“ But the question before us does not turn upon any 
general rule of law (sed quere), but upon the interpre- 
tation of a positive contract into which the parties 
have entered with each other, and the point we have to 
determine is, whether, under that contract, it was the 
intention of both parties that the salt-pans should be 
left at the determination of the term, or that the 
tenant should have the power to remove them.” 

Now here, also, the chief justice, although seeming 
to question our principle, unconsciously regulates his 
decision, and, in fact, he decided in accordance with 
it. So, again, in the case of R. v. Topping, 1 Maclel. 
& Y. 544, decided in 1825, and in the case of Dumer- 
gue v. Rumsey, 2 H. & C. 777, decided in 1866, an 
express clause in an agreement being held to have 
defeated (in the one case accidentally, in the cther case 
intentionally) the tenant’s right of removal, the fix- 
tures became, in consequence thereof, instantly and 
indissolubly united with the inheritance, so as not to 
be leviable under a /i. fa. issued against the lessee. 
Such is the predominant vivacity or efficacy of 
the two considerations which I have designated 
paramount, and such, also, the readiness with which 
agreements not opposing coincide with them in their 
operation, to the utter disregard of every equitable 
consideration to the contrary. 

Before, however, it is possible to maintain the 
absolute and universal paramouncy of my principle 
over all private stipulations and agreements whatso- 
ever, it is necessary to inquire and know whether any 








covenant or agreement which not only does not coin. 
cide with it, but which directly aims at superseding or 
displacing it, has been ailowed to, in fact, supersede or 
displace it. Now, there is the case of Sumner y, 
Bromilow, 34 L. J. (N. S.), Q. B. 130, decided so 
recently as the year 1865, in which, in a state of cir- 
cumstances otherwise resembling the case of Mans- 
field v. Blackburne, supra, it was held, that the salt- 
pans in question were removable by the tenant who 
had put them in, and that they were so removable by 
reason of a difference in the words of the covenant — 
a difference apparently suggested to the draughtsman 
or conveyancer by the decision in Mansfield v. Black- 
burne, being the exception or reservation, in express 
terms, of the “ salt-pans and other removable articles” 
out of thé general scope or operation of the covenant. 
So that our cherished principle apparently succumbs, 
and the old law, it seems, may be displaced in 
the interests of trade, or, indeed, of any other 
interest, by the employment of apt words expressly 
(and not in intention, merely) displacing or defeat- 
ing it. The hallowed traditions of the past are, 
indeed, ever destined, in the natural course of jural 
development, to yield before the so-called imperative 
demands of modern life; and the court of queen's 
bench, in particular, as at present constituted, has 
always shown more readiness than reluctance to 
break off from the past. Probably, however, it is bet- 
ter so; certainly it is more in keeping with the strong 
reality of modern regards, to openly and directly 
recognize, instead of fictitiously ignoring, while in 
fact accepting, changes of the sort referred to. And, 
at all events, we, as mere writers, stating what the 
law actually is, are compelled by this decision to 
recognize the maxim, Cuique juri pro se introducto 
renuntiare licet, in its free operation in respect of all 
fixtures, as well those of the ancient as those of the 
modern class. And yet, even while compelled to 
admit thus much, who that has followed the course of 
decision downward, as presented in this article, or in 
the prior portion of it, would hesitate for one instant 
to agree with me in my view of the desirability, and, 
indeed, necessity, of attributing, if not a paramouncy 
to the first and second portions of my general rule, at 
least of attributing to them a paramount importance as 
collateral considerations, as exercising an all-powerful 
influence when not directly, expressly and laboriously 
excluded? Our general rule remains, therefore, if not 
altogether unassailable, practically unassailed. 

We shall give but one further illustration of the 
extremely vigorous, and, indeed, the instantaneous, 
operation of those first and second portions of our 
rule, even in spite of covenants and agreements, 
which might seem to expressly and directly exclude 
their operation. The case shall be that of Foley v. 
Addenbrooke, 12 Mee. & W. 174, decided in the year 
1844. The covenant, in that case, was to repair, and 
yield up in repair, “the furnaces, fire-engine, iron 
works, dwelling-houses and all other erections, build- 
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ings, improvements and alterations, EXCEPT the 
iron-work castings, railways, wimseys, gins, machines 
and the moveable implements and materials used in or 
about the said furnaces, fire-engine, iron works and 
premises ;” and it was held by the court of excheq- 
uer, that, under this covenant, the defendants (who 
were the lessees) had a right to remove “whatever 
was in the nature of a machine, or part of a machine, 
but not what was in the nature of building, or of sup- 
port of buildings, although made of tron (and that, in 
such removal, they might disturb such brick-work as 
was necessary, etc.).” Now, what was the reason 
why the supports of buildings made of. iron were irre- 
movable, although they were, in fact, iron castings, 
and as such, therefore, within the exception of the 
covenant? Why, it was simply the operation, mean- 
while, of the first and second portions of our rule. 
The iron supports had, in virtue of their application, 
ceased to be tron castings merely, and had become, 
meanwhile, indissolubly incorporated with the build- 
ings of which they were the necessary complements. 
It is, doubtless, true, that the great majority of 
modern. fixtures pass readily and at once through 
both our first and our second sieves, being neither of 
the strictly agricultural sort, nor yet of a character to 
chemically unite with the inheritance ; and hence has 
probably arisen the prevalent confusion of thought, to 
which we have already more than once alluded, of 
supposing the agreement or covenant to be solely and 
entirely regulative of the removability or irremov- 
ability of the particular fixtures. There are numerous 
cases of this modern sort; we shall only quote one 
or, at the most, two typical instances of them. One 
is that of Elliott v. Bishop, 10 Exch. 496, and, on 
appeal, 11 id. 113, where, under a covenant by a 
building tenant to yield up, at the expiration of his term, 
the premises demised, together with all “locks, keys, 
bars, bolts, marble and other chimney-pieces, foot- 
pieces, slabs, and other fixtures and articles in the nature 
of fctures” put up during the term, it was held, that 
neither the so-called tenant’s fixtures, nor the 
so-called trade fixtures usual in the tenancy and trade 
of the sub-lessee (who was a licensed victualler) 
were included in the covenant, the interpretation of 
which turned (in the particular circumstances of the 
case) upon the mere general rules of the interpreta- 
tion of written documents, according to which (as 
Mr. Bovill pointed out in his argument) verba gener- 
alia following upon enumerated particulars are to be 
construed as generalia ejusdem generis, and therewith 
the case was at an end. So, again,in the case of 
Duke of Beaufort v. Bates, 31 L. J. (N. §.), Ch. 487, 
it was a mere question of interpretation, the matter in 
dispute being whether certain “ tram plates,” fastened, 
some to iron sleepers and some to wooden sleepers, 
resting upon, but not dug into, the earth floor of a 
mine, were or were not included in the phrase “ ways 
and roads” contained in a covenant in the lease. 
And yet, even in these cases of apparent simplicity, 





it would be hazardous (and perhaps untrue) to state 
that the first and second portions of our principle 
received no regard; only they were evidently 
excluded from effective operation. 
(To be continued.) 
CURRENT TOPICS. 


The question whether the heir of the grantor in an 
unrecorded deed can convey a good title to an inno- 
cent purchaser for value— a question in which the 
courts have differed widely —has been decided in 
the affirmative by the supreme court of Missouri in 
Youngblood v. Vastine, 46 Mo. 239. The cases hold- 
ing the neyative doctrine (among which are Hill v. 
Meeker, 24 Conn. 211, and Hancock v. Beverly's Heirs, 
6 B. Monr. 531) have taken the ground, that, as 
nothing descended to the heirs after a deed from the 
ancestor, they have nothing to convey. If that beso, 
it is because there was no estate left in the ancestor 
that could descend. If his whole estate was so di- 
vested, how does it happen that a second deed, if 
made by him, will give title, notwithstanding the 
first? Where a deed is not recorded, the title is 
apparently still in the grantor, and the law authorizes 
purchasers who are ignorant of the conveyance to 
deal with him as the real owner. In case of his 
death, the heir becomes the apparent owner of the 
legal title, and it is equally important, and equally 
just, that the public may be allowed to deal with him 
as with the original grantor if living. The latter 
view is also held in Kennedy v. Northrup, 15 Il. 
148; Powers v. McFarren,2 Serg. & R. 44; McCul- 
loch v. Endaly, 3 Yerg. (Tenn.) 346. 





It has been supposed to be the peculiar glory of the 
common law that it throws around the weak and the 
unpopular individual a protecting barrier so strong 
that injustice, whether proceeding from governmental 
power, from wealth or from public opinion, cannot 
reach him. To secure this result, forms of procedure, 
both technical and tedious, have been devised, and 
legal rules laid down to guard, not only against the zeal 
of prosecutors or the hasty conclusions of the popu- 
lace, but even against the indiscretion of the person 
himself, who may be charged with a criminal offense. 
And not only this, but it has ever been made the first 
duty of judicial officers, laying aside all other business, 
to see to it that the citizen be not deprived of his life 
or his liberty, except in strict pursuance of the laws 
of the land. Yet the other day when Judge Pratt of 
Brooklyn saw fit, on very good grounds, to grant a 
stay of proceedings in the case of Foster, he was im- 
mediately assailed by the press and the public, and 
charged with improper motives in granting such stay. 
The fairness and justice, as well as the intelligence, 
of those who criticise in this matter, is illustrated in 
2 communication lately printed in the New York 
Tribune, wherein a valiant individual, not having been 
able to cause the ejectment from the front platform of 
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a horse car of an individual who was smoking, left 
the car himself, and in so doing dropped a loaded 
pistol, which dropping, he claims, caused the smoker, 
who at the same time left the car, to forego an attack 
upon him, He thereupon assails Judge Pratt as hav- 
ing, by an infamous decision, rendered the street cars 
unsafe for peaceable citizens, and then dares the judge 
to put him, the writer, in jail for the offense of carry- 
ing a pistol. This quiet citizen, carrying a deadly 
weapon in his daily walks (believing the same to be 
unlawful), considers himself fully entitled to demand 
the discontinuance of public smoking as well as com- 
petent to criticise the legal character of the acts of a 
man who has made the law a life study, and we are 
sorry to say that the newspapers sustain him. 


The occurrence of such an accident as that at New 
Hamburgh last winter, or that at Revere last week, 
invariably leads to a flood of newspaper denunciation 
against railroad managers, frantic calls for the indict- 
ment, trial and conviction for murder—or, more 
likely, conviction, with the ordinary preliminaries left 
out — of every body connected with the unfortunate 
corporation, from the president down, and demands 
for legislation. Precisely what “legislation ” is desired 
nobody seems to know. Now, it will be found, on an 
examination into the facts connected with the great 
majority of the collisions, that they have resulted 
from the neglect of the necessary precautions for 
stopping trains. It seems to us that legislation is 
necessary in this direction; and all that is necessary 
is to require every railroad corperation to place a 
brakeman at every brake on a passenger train, and to 
make it a misdemeanor for a brakeman to leave his 
brake while the train isin motion. The usual custom 
is to provide a brakeman for every two cars, or four 
brakes, and to make him, in addition, tender of lamps 
and fires, and “man of all work,” so that half the time he 
is absent from the post where his presence may be im- 
peratively needed at any moment. It was the testi- 
mony of several experts at the inquest of the Carr 
Rock disaster, that, had the brakes been properly 
manned, the accident never would have occurred. 
So, too, the approaching express train at New Ham- 
burgh could have been brought to a stand-still before 
the collision, had every brake been applied when the 
first signal of danger was given. Of this recent 
frightful disaster at Revere, the telegraphic statement 
is, that the approaching train was half a mile away 
when the danger light was discovered. But suppose 
it to have been less than half that distance, it is be- 
yond question that no collision would have happened, 
or, at worst, but a slight one, had every brake been 
applied the moment the danger was discovered. 
What we need is a law requiring every railroad cor- 
poration to provide the most approved and successful 
means of stopping trains in full motion, and to take 
such measures as shall result in the application of 
those means at a moment’s notice. 





GENERAL TERM ABSTRACT. 
SuPREME CouRT—SECOND DEPARTMENT. 
(Continued from last week.) 
EVIDENCE. 


1. Declarations of conspirators: fraudulent convey- 
ances. The plaintiffs are assignees of one Hosea Ball, 
under a general assignment for the benefit of creditors, 
The defendant is sheriff of the county of Westchester, 
and as such levied on the property in question by 
virtue of several executions against Ball. The plain- 
tiffs claim the property under the assignment. Defend- 
ant claims that the assignment is void, the same 
having been made with intent to hinder, delay and 
defraud creditors. The referee has found in favor of 
defendant. Upon the trial, the referee admitted proof 
of the declarations of the assignor Ball after the date 
of the assignment, and this is alleged to be error, 
The following state of facts was shown by the testi- 
mony at the time the evidence was offered and 
received: Ball owned a farm in Cortlandt, on which 
was the personal property in question, in great part, 
on May 1, 1866. On that day he made the general 
assignment to plaintiffs, preferring in the first class the 
plaintiff Newlin, for $12,000, and Noyes, for $500. 
These sums would about require all the debtor’s prop- 
erty. Within a few days after, the plaintiffs went up 
to Cortlandt from New York and took what is called 
‘formal possession.’’ The fact of the assignment was 
made known to no one about the farm except to the 
hostler, and he kept the communication, if made to 
him, a secret. The men at work on the place con- 
tinued on under Ball’s employment as before the 
assignment, and none knew of the assignment until 
September following. Portions of the property were 
sold by Ball; portions exchanged; additions were 
made to the real estate by Ball; he hired and paid the 
men, and purchased property on his own credit, which 
went to increase the value of the assigned property, 
and some of which forms part of the claims on behalf 
of which these levies are made. The property never 
left Ball’s actual possession till after thelevy. Newlin, 
one of the plaintiffs, was proved to have said, that the 
reason he did not appoint some good man when the 
assignment was first made, ‘‘ was to favor Ball, so that 
he might work from under cover.’ Held, that the crea- 
tion of a paper title in the plaintiffs by Ball, for the 
purpose of permitting Ball to keep possession of the 
assigned property as against his creditors, is fraudulent 
and void as against such creditors, and if this purpose 
was mutual between assignor and assignees, then both 
parties to the title are conspirators, and the declara- 
tions of the assignor are admissible as a co-conspira- 
tor. Such a common purpose may be made out by 
circumstances, as well as by admissions of the as- 
signees. At the time the evidence was offered, there 
was proved a state of facts which alone would author- 
ize an inference of unlawful combination—in fact, 
such a combination must have existed. There was 
also proved a direct admission of one of the assignees, 
that his design was to favor Ball, ‘“‘so that he might 
work under cover.’”’ In each instance, when the 
declaration of the assignor was admitted, such declar- 
ation was made in execution of the common purpose, 
and in aid of its fulfillment. Ball is to act under 
cover. Ball is to retain possession of property, and 
use and manage it and keep his creditors in New York 
at bay. The defendant was entitled to offer this evi- 
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dence. The referee was not called upon, and could 
not pass upon, the question of joint intent before the 
evidence was admitted. If the defendant laid the 
foundation for its introduction, then the evidence 
must be admitted, even if the referee should finally 
conclude that the joint intent upon the whole case 
was not made out. Judgment affirmed. Cuyler v. 
McCartney, 24 N. Y. cited. Newlin and Noyes v. Lyon, 
Sherif. Opinion by Barnard, P. J. 

2. Action for conversion of plaintiff's property. 
Plaintiff produced evidence that he owned the specific 
property mentioned in the complaint, and that defend- 
ant without authority sold the same, and applied the 
proceeds to his own use. Held, that conceding that 
there was evidence from which the jury might infer 
that defendant was authorized to sell, tt was a question 
for the jury. The court should have sent the case to 
the jury to pass upon the evidence. Judgment reversed 
and new trialordered. Read, ex’r, v. Lambert. Opinion 
by Barnard, P. J. 

3. Impeachment of witness.--The question was whether 
the amount of $131.33 was a balance struck between 
the parties in favor of the plaintiff, on a certain date: 
The parties were each sworn upon the trial and testified 
upon this point in direct contradiction to each other. 
The referee who had to pass upon the conflicting testi- 
mony admitted testimony by oneS., that ina matter not 
connected with this suit, plaintiff had claimed of him, 
8., more than plaintiff’s real claim. Held, that the 
referee erred in admitting said testimony. This was 
an impeachment of plaintiff, in a manner unknown to 
the law. The issue was between these parties, and the 
case of S. had no legal relevancy toit. Fluckv. Finke. 
Opinion by Barnard, P. J. 

Also, see Negligence, Damages, Life Insurance. 


FRAUDULENT CONVEYANCES. See Evidence. 


HOMICIDE. See Murder. 


INFANTS. See Real Estate. 


LIFE INSURANCE. 

Waiving forfeitures on policies: agents.—Action upon 
a policy of life insurance upon the lives of the plaintiff 
and her husband, and upon the death of either, payable 
to the survivor. The husband died, and plaintiff sues 
upon the policy. The defendants answer that the 
policy had lapsed and became void by reason of the 
failure to pay the premiums when they became due. 
The premiums were, in fact, paid by the plaintiff after 
the time for payment had expired, to one Holly, a per- 
son employed by the company, and whom plaintiff 
found ata desk, behind the railing, at their place of 
business. She paid, after an inquiry as to the past pay- 
ments,and after Holly had examined defendants’ books, 
and given her the information sought. She asked if 
she could pay the back premiums, and was answered 
“certainly you can.” The defendants claim that this 
person was not authorized to receive past due pre- 
miums, and by receiving them to waive the forfeiture. 
This case has been twice tried. Upon the first trial, the 
court directed judgment for the plaintiff. This judg- 
ment was reversed at general term, upon the ground, 
that as the case then stood the plaintiff was not entitled 
to recover, and that in any aspect it was error to order 
a verdict for the plaintiff upon a state of facts which 
should have gone to the jury, and also because of 
the erroneous exclusion of evidence offered, to wit: 
the charter and by-laws of defendant’s company. On 
the second trial the court directed a verdict for defend- 





ant, and plaintiff takes this appeal. Held, that what- 
ever the terms of the policy, and the rules and reg- 
ulations of the company were, it had power to waive 
them, not only by express formal waiver, but also by 
the ordinary custom and mode of dealing with its pat- 
rons. No corporation should be permitted to annul 
the effect of the customary method of his dealings 
and business by invoking the force of its laws and reg- 
ulations which it has practically disregarded, and, if 
in this case it has compromised the effect of its rules by 
their frequent and habitual suspension, and if it has 
allowed those to act or to seem to act as officers, who 
were not officers, its formal regulations against such a 
course of dealing can avail nothing. Its liabilities in 
this action are to be determined by its own conduct. 
It should have been submitted to the jury upon the 
whole case, to determine whether the defendants, by 
the conduct of their business, and the character of 
the different duties performed by Holly, had or had 
not authorized the plaintiff to rely upon the transac- 
tions with Holly in the matter of the overdue premi- 
ums, as a transaction with the company itself. Judg- 
ment reversed and new trial ordered. Koelges v. 
Guardian Life Insurance Company. Opinion by Bar- 
nard, P. J. 
MORTGAGES. 

1. What is a mortgage: usury. —The defendant, Mrs. 
Dannin, had a promise from Freeman, the owner of 
certain land in question, that he would convey it to her, 
and had a conveyance in blank. The plaintiff refused 
to loan to her. The deed was then given by Freeman 
to the plaintiff with her assent, and she received a 
written agreement from plaintiff that he would sell the 
premises to her in four months for $5,650, being $150 
more than the plaintiff had paid for the same. Held, 
the referee erred in his finding of the fact that the deed 
given to plaintiff was a security in the nature of a 
mortgage, for money loaned to Mrs. Dannin. She had 
no title to the lands; gave no deed and received no 
money from plaintiff. She was not bound to take the 
property from him or pay him any money. The only 
claim the parties had against each other was under the 
agreement, either by action at law for its breach, or in 
equity for its performance. There wasnoloan. There 
could be nousury. The statute protects a borrower of 
money and not a purchaser of real estate. Fiedler v. 
Dannin. Opinion by Barnard, P. J. 

2. Mortgages under laws of other States. —The ques- 
tion whether the mortgage sued on in this case is valid 
under the laws of Pennsylvania, is one of fact. The 
evidence given on that point sustains the finding. 
Although there is no statute in that State on the 
subject of mortgages on personal property, yet by the 
unwritten law a mortgage may be given upon a vessel 
at sea, and be valid if possession is taken within a 
reasonable time after her return into port. In this 
case the plaintiffs took possession of the vessel as soon 
as there was default in the payment of the advances to be 
made by plaintiffs and secured by the mortgage. This 
is in accordance with the laws of Pennsylvania. When 
plaintiffs took possession no creditor had levied or 
attached, and it would be most unjust to hold that a 
subsequent judgment could take the property from 
plaintiffs. Wallson v. Campbell. Opinion by Barnard, 
~— Also, see Abstract of Title. 

MURDER. 

In the absence of evidence showing, or tending to 

show, that the acused, at the time of the homicide, was 
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engaged in the commission of a felony, there could 
not be the offense of murder in the second degree. 
No such evidence was presented, and the court properly 
refused to charge as requested. The bill of exceptions 
presents no other question, and the conviction must be 
affirmed. The People v. Owen Hand. Opinion by 
Barnard, P. J. 


NEGLIGENCE. 


1. Plaintiff improperly on defendant's railway train.— 
The plaintiff and two other young men got upon a 
caboose car attached to a coal train upon defendant's 
railway. The train was not a passenger train, and the 
caboose was never used for the conveyance of passen- 
gers. Plaintiff got on the car while the train was in 
motion. The conductor of the train was in the caboose. 
He inquired of plaintiff where he was going. Plain- 
tiff replied ‘‘ to Brooklyn,” and requested to ride. The 
conductor told plaintiff that he (the conductor) had no 
right to give him (plaintiff) a ride. Plaintiff begged for 
the ride, saying he was without food, and weary. The 
conductor “out of sympathy didn’t turn them off.” 
He told them he had no right to let them ride. The 
train went as far as Chatham and then returned. 
When the conductor got on the returning train he 
found plaintiff still in the caboose. He had said 
nothing about returning. The conductor asked plain- 
tiff what he was doing there and he replied that a man 
had persuaded them that they might get work if they 
went back and they wanted to go back. On the way 
back, the accident complained of happened. Plain- 
tiff paid no fare. The justice below instructed the 
jury that plaintiff had made out his case, and that he 
was entitled to recover, and directed the jury to assess 
the damages. Held, from the evidence it appears that 
plaintiff was improperly upon the train. He got 
on without permission; he was notified that the con- 
ductor had no right to permit him to be there; he paid 
no fare; the consent of the conductor, which the plain- 
tiff knew was unauthorized by defendants, conferred 
no legal right upon plaintiff to ride on the train; his 
consent was not binding upon defendants. It was 
utterly void, and plaintiff was not lawfully upon defend- 
ant’s caboose car. The justice therefore erred in the 
direction he gave to the jury that plaintiff was entitled 
to recover as matter of law. Judgment reversed and 
new trial ordered. Eaton v. The Delaware, Lackawanna 
and Western Railroad Co. Opinion by Barnard, P. J. 

2. Negligence by servant.—Plaintiff had been riding 
in a street car. The car stopped to allow her to alight. 
She got out and went as fast as she could (she being an 
old lady) to the sidewalk, about fourteen feet distant. 
The defendant’s wagon, driven by defendant's servant, 
was going in the same direction as the car, and was 
behind the car and between the car track and the side- 
walk toward which plaintiff was proceeding. She 
looked up, saw the wagon, and ran for the sidewalk 
in an oblique direction, so as to strike it at a point 
beyond which she would have reached it if she had gone 
at right angles from the car, and in doing this she was 
overtaken by defendant’s wagon and knocked down, 
and the horses passed over her. Action for the injury 
so sustained. Held, that defendant’s servant was 
negligent, and that thereby he caused the injury com- 
plained of; and that in omitting to look down the 
street in the direction from which the car had just 
come, plaintiff was not imprudent, and was not guilty 
of contributory negligence. Under the circumstances 
attending this accident, defendant’s servant should 





have so driven as to render such an accident impossi- 
ble. McGowan v. Kuntz. Opinion by Barnard, P. J, . 

3. Evidence as to service.—As to whether or not §, 
was an employee and driver for defendant at the time 
of this occurrence, it was proved that S. was driving a 
wagon with defendant’s name and place of business 
painted on it. The foreman of defendant testified 
that S. was a driver for defendant, and when asked, 
““about what time,’’ replied, “‘I guess it was about 
October to December, or November and December.” 
The accident occurred January 12th, following. The 
driver was in the court room and was not called. Held, 
there was sufficient evidence to establish 8S. as an em- 
ployee and agent of defendant. Ib. 


PRINCIPAL AND AGENT. See Negligence, and Life 
Insurance. 


RAILROAD COMPANIES. See Common Carriers, and 
Negligence. 


REAL ESTATE, 


1. Sale of infants’ lands.—The land in question is 
about thirty-six feet front on Bedford avenue, at the 
south-east corner of Bedford avenue and De Kalb street 
in the city of Brooklyn, and of a depth of about one 
hundred feet. Of this lot twelve feet six inches from 
said corner, fronting on Bedford avenue, was originally 
part of alot of the Steinworth children; the remainder 
was the northerly half of DeKalb street. The plaintiff 
claims under a title alleged to have been acquired by 
the city of Brooklyn under proceedings to open De 
Kalb avenue pursuant to the charter of the city. Laws 
1833, p. 501, section 3. 

The twelve and one-half feet above mentioned was 
the residue of the land of the infants. This section 
authorized the city to acquire such a residue upon the 
“consent in writing of the owners,” and upon comfirm- 
ing the report of the commission containing the esti- 
mated value of the same, and payment of the amount, 
the fee simple is vested in the city. Held,this proceeding 
is, in effect, a sale by the owners of such residue to 
the city at the estimated value, and the question is 
whether the title of the infants was divested by the 
proceedings in the case. 

1. The jurisdiction of the court to order the sale of 
the real estate of infants rests entirely upon the stat- 
ute. It has no inherent power or jurisdiction to enter- 
tain the question, or to order or consent to a sale. 

2. Unless the requirements of the statute are complied 
with, no title will pass by the deed. 

3. The statute requires, first, an application by next 
friend or guardian for the sale; second, the appoint- 
ment of a guardian ad litem of the infant; third, a 
bond by the guardian for the faithful performance of 
the trust; fourth, an inquiry by referees into the mer- 
its of the application; fifth, when it appears that a sale 
is necessary or proper, the court may order it to be 
made by such guardian, in such manner and with such 
restrictions as shall be deemed expedient; and, sixth, 
upon an agreement for a sale being made pursuant to 
the order, the same shall be reported to the court on 
the oath of the guardian, and if it be confirmed, a con- 
veyance shall be executed under the direction of the 
court. 2R. 8. 202. 

The proceedings in evidence in this case show that 
there was no attempt to comply with the provisions 
of the statute. Assuming that the recitals in the order 
of the court of the 26th November, 1847, are to be taken 
as evidence of the presentation of the petition and its 
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contents as stated, and it appears that H. claiming to 
be general guardian, and S. the guardian ad litem of 
the children in the proceeding under the charter, pre- 
sented a petition setting forth that the city had insti- 
tuted proceedings to open De Kalb street; that com- 
missioners of estimate and assessment had been 
appointed; that the infants are seized in fee of a lot 
numbered on the county map 444, and that the petition- 
ers gave a notice, in pursuance of a statute, that they 
intended to abandon said land, and have desired 
the commissioners to award to said owners the entire 
yalue of the land, and asked an order giving them 
power to abandon the lands and to consent in writing 
thereto; and thereupon the order authorized the peti- 
tioners, or either of them, to consent in writing, on 
behalf of the infants, to the abandonment of the said 
land; whereupon H., describing himself as guardian of 
the “infant children”’ (not even naming them), “ pur- 
suant to the statute in such case made”’ (not in pursu- 
ance of the order), ‘‘ consent, in writing, to abandon to 
the city of Brooklyn, for the purposes of said opening, 
the following lands and premises of which I am the 
owner,’ attempting to describe them, but doing so in 
such an imperfect manner as that it is impossible to 
identify the land unless by the number, “444,” and 
further releasing and quit-claiming the premises to 
the city, and signing the consent and conveyance 
“J. H. H., guardian of the above-named infants.” 
This was no compliance with the statute as to the sale 
and disposition of infants’ lands. 

The proceeding was invalid and the city acquired no 
part of the lands in question, and could convey none to 
the plaintiff's predecessor in title. 

2. Onclosing street, land reverts to adjoining owners.— 
But even if the proceedings were valid to vest the title 
in the city of the gore or residue, viz.: the twelve and 
a-half feet front to De Kalb street, still the plain- 
tiff has no title to the remaining twenty-one feet which 
was the northerly half of that street. Under the 
act the title to the residue of alot so taken vested in 
fee in the city, on the confirmation of the commis- 
sioners’ report and payment of the award. The report 
was confirmed July 8, 1848, and the award fully paid to 
H. in February, 1849. At that date, then (if at all), the fee 
tothe gore vested in the city, and also one-half of De 
Kalb street, subject to the easement of the public. 
De Kalb street was ‘‘ closed forever,” and discontinued 
as a public highway by resolution of the common 
council of May 26, 1851, which became a law on the 9th 
June, 1851. Thereupon the fee simple of the street 
vested immediately in the city. On the 23d July, 
following, by a deed of that date recorded 26th July, 
the city conveys to J. H., the plaintiff's predecessor, 
the gore of twelve and a-half feet on Bedford avenue. 
J. H. took no title to the land which had been part of the 
street. Upon the closing of De Kalb street and the 
discontinuance by the proper authorities to use it as a 
street, the fee reverted to the adjoining owners, 
although they did not immediately put up fences and 
exclude the public from driving over the land, nor 
does the fact that De Kalb street continued to be used 
as a public highway till after the conveyance from the 
city to J. S. alter the effect of the previous closing and 
discontinuance of the street. Judgment reversed and 
new trial granted. Battell v. Burrill. Opinion by 
Barnard, P. J. 

3. Possession of tenant for life possession of remain- 
derman. — Plaintiff became seized of a vested remain- 
der in fee on the lands in question, immediately upon 





her birth. It was subject to her mother’s life estate 
until the delivery of the deed from her mother to her. 

The plaintiff’s estate, before the execution of the 
deed from the mother to plaintiff, was one commencing 
in presenti, though to be occupied and enjoyed in 
futuro. Held, that the possession of the tenant for 
life was the plaintiff’s possession. The plaintiff has, 
therefore, been in possession, for the purpusas of this 
action, more than three years, and comes within the 
provisions of the statute applicable to proceedings to 
compel the determination of claims to real estate. 
Demurrer overruled, and judgment affirmed. Barron 
v. Martense. Opinion by Barnard, P. J. 

4. City of Brooklyn owns fee of strip of park taken 
for street. — It was erroneous to allow the city of Brook- 
lyn the value of the strip taken by the legislature from 
the park, and thrown into the street. The park has 
been purchased for a public use asa park. The legisla- 
ture changes the form of the use. The fee still remains 
in the city. Whatever of pledge there is to the public 
credit remains. Order reversed. In the matter of 
widening of Ninth avenue and Fifteenth street, Brook- 
lyn. Opinion by Barnard, P. J. 

Also, see Mortgages, and Abstracts of Title. 


STATUTES, CONSTRUCTION OF. 


1. As to issue of bonds.—The requirement of an act 
of the legislature, that bonds shall be exchanged 
‘dollar for dollar” for certificates, means only that a 
dollar of bond shall extinguish a dollar of debt. At 
the time of the passage of the act in question it was 
contemplated that the amount for which authority was 
given would cover the entire indebtedness of the 
defendant. The debt proved to be considerably larger. 
A ratable payment in bonds, or in money the proceeds 
of bondssold upon all the claims, is just. The village 
is still bound to pay the balance, and payment can be 
enforced at law. If the plaintiff is unwilling to receive 
seventy per cent on his certificates, that furnishes no 
ground why he should restrain the defendant from 
paying that proportion to other creditors who are 
willing to receive the same. Meyer v. The Village 
of Edgewater. Opinion by Barnard, P. J. 

2. Opening of streets improper title of act.—The 
legislature, in 1862, authorized the common council of 
Brooklyn to open certain streets by a general geograph- 
ical description, and not by the names of the streets, 
and the statute only dispenses with the usual petition 
of owners of property to be affected thereby. In 1867 
an additional section is enacted, to the effect that 
the expenses of the proceedings under the act shall be 
included in the next tax levy of certain wards named. 
In 1869 an act is passed directing the opening of 
Pratt street, to be ‘“‘paid for in the manner now 
provided for by law for opening that part of North 
Thirteenth street which is closed by this act, and, in 
pursuance thereof, North Twelfth street was recently 
opened.” This act is entitled “An act to alter 
the commissioners’ map of the city of Brooklyn.’’” 
North Thirteenth street has never been opened. 
Held, that the act of 1869 isa snare. Itis to be assumed 
that North Thirteenth street would have been opened 
under the act of 1862, as amended in 1867, although it is 
not named in those acts. By the act of 1869, part of 
North Thirteenth street which was never opened is 
closed. Pratt street is opened. These subjects might 
properly come under the title, but a provision is 
inseried that the street shall be paid for in the manner 
now proviaed for by law for opening that part of 
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North Thirteenth street which is by the act closed. 
This is not within the title. Whocould tell from the 
title that the city charter was altered as to the mode of 
payment for the expense of the street? People ex rel. 
Pratt v. The Common Council of Brooklyn. 


STREETS AND HIGHWAYS. See Statutes. 
See Mortgages. 


WILLs. 


Capacity to make a will: spiritualism.—This will is 
contested among other grounds, for the alleged reason, 
that the testatrix was a believer in spiritualism and 
was influenced by supposed spiritual manifestations. 
Held, that if the testatrix believed supernatural 
spiritual manifestations, such a belief would not destroy 
the power to make a will, even if the belief was 
founded in delusive appearances, unless the will is 
shown in some way to be the result of this belief. 
Fowler v. Ramsdell. Opinion by Barnard, P. J. 

2. Publication.— The question is, whether the attest- 
ing witnesses to a will subscribed their names to the 
will at the request of the testatrix. The facts as shown 
by the testimony are these: The will was drawn by 
S. W., a justice of the peace, who was accustomed to 
draw wills. The testatrix, the two witnesses and 8S. 
W. were present at its execution; the testatrix, in the 
presence of the two witnesses and of S. W., signed her 
name to the will; she then, in answer to a question put 
by S. W., and in the presence of the two witnesses, 
acknowledged the instrument to be her last will. The 
draughtsman of the will, the said S. W., then said to one 
of the witnesses, ‘now Mr. White,” and handed him 
the pen in the presence of all. White signed as a wit- 
ness, and handed the pen to the other witness; he 
signed also, in the presence of all. The attestation 
clause is full; the will was found in the possession of 
testatrix at the time of her death. Held, the will 
was duly published; all the parties present knew what 
the paper was. The witnesses signed, knowing what 
paper they were attesting. The testatrix was present 
when they signed and made no objection. 8S. W., 
whom she had employed to draw the will, requested 
the witnesses to sign it,and the request, being made 
in her presence, was, in law, herrequest. The decision 
of the surrogate should be reversed, and the question 
tried by a jury at a circuit court. Smith et al. v. 
Smith et al. Opinion by Barnard, P. J. 


en 
COURT OF APPEALS ABSTRACT, 
JUNE DECISIONS, 1871. 


ATTORNEY AND CLIENT. 

1. Satisfaction of judgment by attorney: satisfaction 
for less than sum due, how far valid. — An attorney is 
not authorized by his retainer to satisfy a judgment 
without payment, and if he does so his satisfaction 
will be set aside. Beers v. Hendrickson. Opinion by 
Grover, J. 

2. It is still held, that a release under seal from a 
debt given upon payment of a part constitutes a valid 
defense to an action for the residue, and the execution 
and acknowledgment of a satisfaction of judgment, as 
required by statute, should be held equally effectual as 
an instrument under seal. Ib. 

3. Where a judgment is assigned to a party as 
security for a claim less than the face of it, the satis- 
faction of such judgment by such assignee, upon 
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receiving from the judgment creditor a sum smaller 
than the secured claim, will only operate to extinguish 
the judgment to the extent of such claim. Ib. 


BANKS AND BANKING. 

1. Receipt of check on deposit: what sufficient demand, 
The receiving by a bank of a check drawn on itself 
upon deposit, and placing the amount to the credit of 
the depositor upon the deposit ticket, precludes the 
bank from claiming such amount back from the depos. 
itor, even though such check is an overdraft and ig 
never paid by the drawer. (Distinguished from Boyd 
v. Emerson, 2 Ad. and El. 184.) Oddie v. National City 
Bank of New York. Opinion by Church, C. J. 

2. It is not presumed in such case that the check was 
deposited with the bank as the depositor’s agent for 
collection. Placing the amount to the depositor’s 
credit was equivalent to payment, and the bank is not 
relieved, even though they, within a very short time, 
return the check, and notify the depositor that it is an 
overdraft and that they shall not honor it. Ib. 

3. The credit on the deposit ticket is as significant of 
the assent of the bank as if entered in the depositor’s 
pass-book and the books of the bank. Ib. 

4. A demand would be necessary in such a case before 
suit brought, but a tender of the returned check to the 
bank with a demand that credit should be given for its 
amount, which was refused, is a sufficient demand.-Ib. 

5. Lien of national bank on its own stock: agreements 
as to, void.— All agreements by a stockholder in a 
national bank, providing that the bank shall havea lien 
upon his stock for any liability thereafter created by 
him, are within section 35 of the national currency act 
and are void. Conklin v. Second Nat. Bank of Oswego. 
Opinion by Grover, J. 

6. Neither can such lien be created by a law of the 
bank. Ib. 

CONTRACTS. 

1. Construction of, covenant in deed. One Haviland 
conveyed by deed containing covenants to plaintiff and 
his heirs the right to wall up a certain spring upon 
Haviland’s land, and to lay pipes thereto for the pur- 
pose of conducting water therefrom to plaintiff’s house, 
and also to enter upon the land where such pipes were 
laid, to repair the same, reserving a right to himself to 
tap said spring, leaving a certain flow of water to plain- 
tiff and to alter the course of plaintiff’s pipe when the 
same could be done without injury to the plaintiff, 
etc. The consideration of the deed was $1. Subse- 
quent to making it, Haviland conveyed the land to 
defendant, who, for her own purposes, but without 
malice, dug out a new spring some twenty-seven feet 
from the other, whereby plaintiff ’s spring was rendered 
nearly useless. This action was brought to restrain 
defendant from maintaining the new spring. A judg- 
ment was given in plaintiff’s favor at special term, 
which was reversed at general term, from which plain- 
tiff appealed. Held, that the defendant was not, by 
the deed of her grantor, debarred from digging a new 
spring in another part of her farm, even though by 
natural causes such act might result in injury to the 
spring granted to plaintiff. Bliss v. Greeley. Opinion 
by Peckham, J. a 

2. The grantor did not by his deed covenant that he 
would not use the rest of his farm in a farmer-like man- 
ner, or that he should not dig a spring to supply his 
buildings with water, if by so doing he should reduce 
the underground supply to plaintiff’s spring. Ib. 

3. The conceded rule that a grant carries with it every 
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nt necessary to make the grant effectual, does 
not aid the plaintiff. There was no grant of any 
waters outside of that spring under orabove the earth. 
i Attorney and Client, 2; Insurance; Banks and 
Banking. 
DAMAGES. See Negligence. 
EVIDENCE. 

1. Protest of ship captain: rights of party as to his 
own witness. — A protest made in a foreign port by a 
captain of a vessel owned and managed by a party to 
the action is not such a declaration as comes within 
the rule allowing declarations made by a party out of 
court to be proved against him. But where a party 
has in one action for his own benefit used such protest 
made by his own agent, he cannot repudiate its state- 
ments in another action, and the opposing party is 
entitled to use it against him. Atkins v. Elwell. Opin- 
ion by Folger, J. 

2. Diverse statements made by a witness in the same 
examination are matter of comment to a jury as to 
the reliability of a witness, but there is no error in 
allowing a question put by the party calling him, pred- 
icated upon a supposition that he may answer dif- 
ferently from what he has theretofore testified to the 
questions of the same party on the same trial. Ib. 

INSURANCE. 

1. Shifting policies lawful: when owner need not be 
named. —The plaintiffs, owning a quantity of oil which 
was in store in a bonded warehouse, had the same 
insured in their name by defendant. By the terms of 
the policy the risk was to cover oil designated as “their 
own,” as “‘held in trust,’ as ‘“‘held on commission,” 
and as “‘sold, but not removed.”’ After obtaining the 
insurance the plaintiffs sold the oil, received their pay 
therefor, and delivered sufficient papers to the vendees 
to constitute a complete delivery of the oil. By the 
terms of the sale and the custom of the trade, the oil 
remained in the warehouse without expense to the 
yendees, and in the possession of the plaintiffs, and 
while there was destroyed. Held, that a policy of 
insurance is legal when so framed that the insurance 
shall be inseparably attached to the property meant to 
be covered, so that successive owners during the con- 
tinvance of the risks shall become the parties really 
insured. Waring v. Indemnity Insurance Co. Opinion 
by Folger, J. 

2. One, in his own name, and without the authority 
and sanction of the owner, may insure property, and 
the owner may recover on the contract, by adopting it, 
after a loss has occurred. This right to insure and 
right to recover is founded upon a certain relation 
between the person procuring the insurance and the 
property. The right of possession in the plaintiffs was 
sufficient to authorize them to insure. Ib. 

8. There is no necessity of naming, in a policy, the 
person whose benefit it is for. Phrases describing prop- 
erty, as “‘ held in trust,” ‘‘on commission,” and kindred 
terms, are held as giving to the owner a right to take 
the place of the insured and enforce the contract. Ib. 

4. While it must be made to appear that the owner 
was in the intention of the person effecting the insurance 
when the contract was made, such intention need not 
have fastened at the time of entering it upon the very 
person who, when it matures, seeks to take the benefit 
of it. And it must be assumed that every one is within 
the intention of the insurer who, subsequently and 
with design, takes such relations to him as brings him 
within the clauses of the policy. The intention must 





have been to effect insurance for any and all persons 
who, during the running of the policy, should have 
goods withir its description of property insured. Ib. 


JUDGMENT. See Aitorney and Client. 


NEGLIGENCE. 

1. Liability of telegraph companies for non-delivery cf 
message: measure of damages.— The defendants were 
a telegraph corporation organized under the laws of 
New York, with lines extending from Syracuse to 
Rounesville, Pa. The plaintiffs, at Ogdensburgh, N. 
Y., delivered to another telegraph corporation organ- 
ized under the same law, with lines extending to Syra- 
cuse, a message to his agent, one Darling, at Rounes- 
ville, worded as follows: ‘‘ Telegraph me at Rochester 
what that well is doing.’’ This was in answer to a 
message received over defendants’ and the other 
line of an offer of $3,800 for the well. The operator at 
Ogdensburgh was told that one of the plaintiffs would go 
to Rochester by first train, and if he received no telegram 
would close with the offer. By a mistake of the de- 
fendants, the dispatch received at Rounesville was 
addressed to one Cooley, so that Darling did not get it. 
The plaintiff at Rochester, after waiting several days 
for a dispatch from Darling, accepted the $3,800 offer. 
A few minutes after he had done so he received, via 
Ogdensburgh, a telegram from Darling, informing him 
of the success of the well, and of an offer of $5,000 there- 
for. This action was brought to recover damages for 
the misdelivery of the message. Evidence was given 
at the trial tending to show that the market value of 
the well was $6,000. A verdict of $1,200 was given plain- 
tiff at the trial. Held, that no evidence having been 
given to show that the defendants or their agents 
knew of the purpose of the message sent by the plain- 
tiff or the consequences that might result from its 
non-delivery, and the message not indicating what the 
consequences might be, they could, in case of negli- 
gence, only be held liable for the damages naturally 
resulting therefrom, which would be the amount paid 
for the transmission of the message. Baldwin v. U. S. 
Telegraph Co. Opinion by Allen, J. 

2. The company taking the message for transmission, 
and its operators cannot be presumed to be the agents 
of the defendants, merely because defendants are in 
the habit of receiving from such company messages for 
transmission on their lines, because they are bound by 
statute so to do. Complying with the statute in this 
respect raises no presumption of business connection 
between the companies. Ib. 

3. Telegraph companies undertake for ordinary care 
and vigilance in the performance of their duties, but 
risks arising from the nature of their business and 
without fault of the corporation are upon the person 
sending messages, unless he elects to comply with the 
usual terms and have his message repeated. Ib. 

4. In crossing railway track: concurrent negligence. — 
It is the clear duty of a traveler upon the highway in 
approaching a railroad crossing to use all proper pre- 
cautions to avoid injury, and the least he can do is to 
look in both directions from which trains may approach. 
Gorton v. Erie Railway Co. Opinion by Allen, J. 

5. And where the traveler neglects to so look, the 
railway company will not be liable for injury done 
him by a passing train, although those managing the 
train are negligent in not giving the required signals, 
or any signal, when approaching the crossing. Ib. 

RAILWAYS. See Negligence, 4. 


TELEGRAPHS. See Negligence. 
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SCHEDULE OF STAMP DUTIES. 


(Continued from last week.) 
GENERAL REMARKS. 


Revenue stamps may be used indiscriminately upon 
any of the matters or things enumerated in Schedule 
B, except proprietary and playing-card stamps, for 
which a special use has been provided. 

Postage stamps cannot be used in payment of the 
duty chargeable on instruments. 

The law does not designate which of the parties to an 
instrument shall furnish the necessary stamp, nor does 
the commissioner of internal revenue assume to 
determine that it shall be supplied by one party rather 
than by another; but if an instrument subject to 
stamp duty is issued without having the necessary 
stamps affixed thereto, it cannot be recorded, or 
admitted or used as evidence in any court, until a legal 
stamp or stamps, denoting the amount of tax, shall 
have been affixed as prescribed by law; and the person 
who thus issues it is liable to a penalty if he omits 
the stamps with an intent to evade the provisions of 
the internal revenue act. 

The first act imposing a stamp tax upon certain 
specified instruments took effect, so far as said tax is 
concerned, October 1, 1862. The impression which 
seems to prevail to some extent, that no stamps are 
required upon any instruments issued in the States 
lately in insurrection, prior to the surrender, or prior to 
the establishment of collection districts there, is 
erroneous. 

Instruments issued in those States since October 1, 
1862, are subject to the same taxes as similar ones 
issued at the same time in the other States. 

No stamp is necessary upon an instrument executed 
prior to October 1, 1862, to make it admissible in 
evidence or to entitle it to record. 

Certificates of loan in which there shall appear any 
written or printed evidence of an amount of money to 
be paid on demand, or at a time designated, are subjects 
to stamp duty as “ promissory notes.”’ 

A check, draft or order for the payment of a sum of 
money drawn otherwise than at sight, or on demand, is 
liable to stamp tax at the rate of five cents for each $100 
or fractional part thereof in excess of 3100, but, like a 
promissory note, is exempt when for less than $100. 

Every memorandum, or other written or printed 
evidence of an amount of money to be paid upon 
demand or at a time designated, is subject to stamp 
tax at the same rate as a promissory note. When a 
loan is obtained upon collateral security, and an 
instrument substantially as follows is given: * 
Received of — Bank, $10,000 advance on $10,000 
United States bonds,’’ it should be stamped at the rate 
of five cents for each $100 or fractional part thereof in 
excess of $100, and is exempt when for less than $100. 

There is no stamp tax upon a promissory note until it 
is issued. A stamp is to be canceled when it is 
“attached or used,’’ and although a stamp may be 
affixed when a note is signed, it cannot be said to be 
used until the note is issued. 

A guaranty indorsed upon a note, bond, mortgage 
or contract, whether made at the time of the execution 
of the note, etc., or subsequently, should be stamped 
as an agreement. 

A contract for the sale of land, or to make a title 
deed to the purchaser on the payment of the purchase- 
money, requires a five cent stamp as an agreement for 
each sheet or piece of paper upon which it is written. 
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When two or more persons join in the execution g¢ 
an instrument, the stamp to which the instrument) 
liable under the law may be affixed and canceled by 
either of them; and “‘ when more than one signatureiy 
affixed to the same paper, one or more stamps may hy 
affixed thereto, representing the whole amount of the 
stamp required for such signatures.” 

No stamp is required on any warrant of attorney a. 
companying a bond or note, when such bond or note 
has affixed thereto the stamp or stamps denoting the 
duty required; and whenever any bond or note 
secured by mortgage, but one stamp duty is required 
on such papers, such stamp duty being the highest rat, 
required for such instruments, or either of them. ]y 
such case, a note or memorandum of the value or de. 
nomination of the stamp affixed should be made upo 
the margin or in the acknowledgment of the instrument 
which is not stamped. 

No stamp tax is required upon any papers necessary 
to be used for the collection from the government of 
claims by soldiers of the United States, or their legal 
representatives, for pensions, back pay, bounty, or for 
property lost in the service. This exemption in regari 
to bounties, etc., applies to those papers only which 
relate to United States bounties, pensions, etc., and 
does not extend to those relating to State, county, and 
town bounties, etc. A power of attorney to indorse 
the official check of a United States disbursing officer, 
issued for money to be applied in payment of a United 
States bounty or pension, or in discharge of a claim 
against the United States for what is technically known 
as arrearages of pay, is a paper relating to the receipt 
of such pension, bounty, etc., and is therefore exempt 
from stamp tax. 

A mortgage given to secure bonds, which are to be 
issued from time to time as sales of them can be made, 
is valid so far as stamp taxes are concerned, though no 
stamps are affixed thereto, if the bonds are properly 
stamped, as provided in section 160, as they are issued, 

A note or bond given for a part of the consideration 
for realty sold and conveyed is not relieved from stamp 
tax by the fact that a lien to secure the payment thereof 
is retained in the conveyance, unless the lien is stamped 
as mortgage. 

A foreign bill of exchange or letter of credit drawn 
in, but payable out of, the United States, if drawn 
singly, or otherwise than in sets of three or more, ac- 
cording to the custom of merchants and bankers, is lia- 
ble to the same stamp tax as an inland bill of exchange, 
i. e., if drawn at sight or on demand, it is liable toa 
tax of two cents; if drawn otherwise than at sight or 
on demand, it should be stamped at the rate of five 
cents for each $100, or fractional part thereof in excess 
of $100, but, like promissory notes, it is exempt when 
for less than $100. 

Particular attention is called to the change in section 
154, by striking out the words “or used;’’ the exemp- 
tion thereunder is thus restricted to documents, etc., 
issued by the officers therein named. Also to the 
changes in sections 152 and 158, by inserting the words 
“and canceled in the manner required by law.” 

The acceptor or acceptors of any bill of exchange, or 
order for the payment of any sum of money, drawn or 
purporting to be drawn in any foreign country, but 
payable in the United States, must, before paying or 
accepting the same, place thereupon a stamp indicating 
the duty. 

It is only upon conveyances of realty sold that con- 
veyance stamps are necessary. A deed of real estate 
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made without valuable consideration need not be 
stamped as a conveyance, but should be stamped as an 
agreement or contract. 

When one person conveys real property without 

consideration, through the intervention of a 
trustee, neither the deed to the trustee, nor the trustee’s 
deed to the cestui que trust, need be stamped as a con- 
yeyance of “realty sold,’’ but each should be stamped 
asa contract or agreement. 

When a deed purporting to be a conveyance of realty 
gold, and stamped accordingly, is inoperative, a deed 
of confirmation, made simply to cure the defect, re- 
quires no stamp. In such case, the second deed should 
contain a recital of the facts, and should show the rea- 
sons for its execution. 

Partition deeds between tenants in common need 
not be stamped as conveyances, inasmuch as there is 
no sale of realiiy, but merely a marking out, or a defin- 
ing, of the boundaries of the part belonging to each, 
put should be stamped as agreements. Where money, 
however, or other valuable consideration, is paid by 
oneco-tenant to another for equality of partition, there 
is a sale to the extent of such consideration, and the 
conveyance, by the party receiving it, should be stamped 
accordingly. 

Deeds between joint tenants should be stamped as 
conveyances of realty sold. In the case of tenants in 
common, each tenant owns the whole of a part, and 
there is no sale, but merely a marking out, or defining, 
of the part belonging to each; in the case of joint ten- 
ants, each owns a part of the whole, and in what is 
usually denominated a division in such case there is an 
exchange of lands. An exchange does not differ mate- 
rially from bargain and sale. 

Ground rent deeds should be stamped at the same 
rate as other conveyances of realty sold —50 cents for 
each $500, or fractional part of $500, of the consideration 
or value. 

When the property of a deceased person is sold under 
a decree of court, for the purpose of dividing the pro- 
ceeds among the heirs, the deed, process verbal, or other 
instrument whereby the transfer is made, should be 
stamped at the usual rate of conveyances of realty sold. 

When a conveyance of realty is made upon an actual 
valuable consideration, which is manifestly and inten- 
tionally inadequate, the deed should be stamped ac- 
cording to the value of the land conveyed. 

When the members of a business firm obtain an act 
of incorporation, and the partnership realty is conveyed 
to the corporation, each partner receiving stock therein 
to the amount of his partnership interest, the deed 
from the firm to the corporation should be stamped 
like ordinary deeds, at the rate of 50 cents for each 
$500, or fractional part of $500, of the consideration or 
value. 

When a deed covers both realty and personalty, it 
should be stamped at the rate of 50 cents for each $500, 
or fractional part of $500, of the consideration or value 
of the realty, and as a contract or agreement on account 
of the personalty. 

A conveyance of lands sold for unpaid taxes, issued 
since August 1, 1866, by the officers of any county, town, 
or other municipal corporation, in the discharge of 
their strictly official duties, is exempt from stamp tax. 

A conveyance of realty sold subject to a mortgage 
should be stamped according to the consideration, or 
the value of the property uwnincumbered. The consid- 
eration in such case is to be found by adding the 
amount paid for the equity of redemption to the mort- 





gaged debt. The fact that one part of the considera- 
tion is paid to the mortgagor and the other part to the 
mortgagee does not change the liability of the convey- 
ance. 

The stamp tax upon a mortgage is based upon the 
amount it is given to secure. The fact that the value 
of the property mortgaged is less than that amount, 
and that consequently the security is only partial, does 
not change the liability of the instrument. When, 
therefore, a second mortgage is given to secure the 
payment of a sum of money partially secured by a 
prior mortgage upon other property, or when two 
mortgages upon separate property are given at the 
same time to secure the payment of the same sum, 
each should be stamped as though it was the only one. 

A mortgage given to secure a surety from loss, or 
given for any purpose whatever other than as security 
for the payment of a definite and certain sum of 
money, is taxable only as an agreement or contract. 

The stamp tax on a mortgage, or trust deed, is based 
upon the definite or certain sum of money originally 
secured thereby, without including any interest which 
may accrue after the date of the instrument. 

A mortgage securing $100 or less is not subject to 
stamp duty, but the liability of the bond or note, 
which is evidence of the amount secured, is the same 
as though there was no mortgage; the necessary stamp 
may, however, be affixed either to the bond or note, or 
to the mortgage. (Sec. 160.) 

The stamp duty upon a lease, agreement, memoran- 
dum, or contract for the hire, use or rent of any land, 
tenement, or portion thereof, is based upon the annual 
rent or rental value of the property leased, and the 
duty is the same whether the lease be for one year, for 
a term of years, or for the fractional part of a year only. 

A lease of both realty and personalty should be 
stamped as a lease of lands and tenements as to the 
realty, and, in addition thereto, as an agreement as to 
the personalty. 

An assignment of a lease, within the meaning and 
intent of schedule B, is an assignment of the leasehold, 
or of some portion thereof, by the lessee or by some 
person claiming by, from or under him; such an as- 
signment as subrogates the assignee to the rights, or 
some portion of the rights, of the lessee, or of the per- 
son standing in his place. A transfer by the lessor of 
his part of a lease, neither giving nor purporting to 
give a claim to the leasehold, or to any part thereof, 
but simply a right to the rents, etc., is subject to a 
stamp tax as a contract or agreement only. 

The stamp tax upon a fire insurance policy is based 
upon the premium. 

Deposit notes taken by a mutual fire insurance com- 
pany, not as payment of premium nor as evidence of 
indebtedness therefor, but to be used simply as a basis 
upon which to make ratable assessments to meet the 
losses incurred by the company, should not be reckoned 
as premium in determining the amount of stamp taxes 
upon the policies. 

When a policy of insurance properly stamped ha3 
been issued and lost, no stamp is necessary upon an- 
other issued by the same company to the same party, 
covering the same property, time, etc., and designed 
simply to supply the loss. The second policy should 
recite the loss of the first. 

An instrument which operates as the renewal of a 
policy of insurance is subject to the same stamp tax as 
the policy. 

When a policy of insurance is issued for a certain 
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time, whether it be for one year only, or for a term of 

years, a receipt for premium, or any other instrument 
which has the legal effect to continue the contract and 
extend its operation beyond that time, requires the 
same amount of revenuc stamps as the policy itself; 
but such a receipt as is usually given for the payment 
of the monthly, quarterly, or annual premium, is not a 
renewal within the meaning of the statute. The pay- 
ment simply prevents the policy from expiring, by 
reason of non-performance of its conditions. When, 
however, the time of payment has passed, and a tender 
of the premium is not sufficient to bind the company, 
but a new policy or a new contract in some form, with 
the mutuality essential to every contract, becomes 
necessary between the insurer and the insured, the 
same amount of stamps should be used as that required 
upon the original policy. 

A permit issued by a life insurance company chang- 
ing the terms of a policy as to travel, residence, occu- 
pation, etc., should be stamped as a contract or agree- 
ment. 

A bill single or a bill obligatory, i. e., an instrument 
in the form of a promissory note, under seal is subject 
to stamp duty as written or printed evidence of an 
amount of money to be paid on demand or at a time 
designated, at the rate of five cents for each $100, or 
fractional part thereof, and is exempt when for less 
than $100. 

A waiver of pi otest, or of demand and notice, written 
upon negotiable paper and signed by the indorser, is an 
agreement, and requires a five-cent stamp, if made 
subsequent to its issue. 

The certificate of notice to parties, usually appended 
to a notary’s certificate of protest, forms no part of the 
protest, and requires additional stamps to the amount 
of five cents. 

A stamp duty of twenty-five cents is imposed upon 
the “‘ protest of every note, bill of exchange, check, 
or draft,’’ and upon every marine protest. If several 
notes, bills of exchange, drafts, etc., are protested at 
the same time, and all attached to one and the same 
certificate, stamps should be affixed to the amount of 
twenty-five cents for each note, bill, draft, etc., thus 
protested. 

When a subscription is for a purpose in which there 
is a community of interest among the subscribers, the 
list should be stamped as a contract or agreement, at 
the rate of five cents for each sheet or piece of paper 
upon which it is written. 

When there is no community of interest, and the 
subscription is conditional, each signer executes a 
separate contract, requiring its appropriate amount of 
stamps; this amount depends upon the number of 
sheets or pieces of paper upon which the contract is 
written. 

When each of the subscribers contracts to pay a cer- 
tain and definite sum of money on demand, or at a 
time designated, the separate contract of each should 
be stamped at the same rate as a promissory note. 

When, as is generally the case, the caption to a dep- 
osition contains other certificates in addition to the 
jurat to the affidavit of the deponent, such as a certifi- 
cate that the parties were or were not notified, that 
they did or did not appear, that they did or did not 
object, etc., it is subject to a stamp duty of five cents. 

A marriage certificate issued by the officiating clergy- 
man or magistrate, to be returned to any officer of a 
State, county, city, town, or other municipal corpcra- 
tion, to constitute part of a public record, requires no 





stamp; but if it is to be retained by the parties , 
five-cent stamp should be affixed. 

A county clerk’s certificate, respecting the authority 
of a person to administer oaths, etc., issued to be useq 
by a private party for his own benefit, is not regarde 
as within section 154, which exempts instruments issued 
by the county “‘in the exercise of functions strictly 
belonging to it, in its ordinary governmental capacity,” 

The stamp tax upon a bill of sale, by which any ship 
or vessel, or any part thereof, is conveyed to or vested 
in any other person or persons, is at the same rate a 
that imposed upon conveyances of realty sold ; a bill of 
sale of any other personal property should be stamped 
as a contract or agreement. 

An assignment of real or personal property, or of 
both, for the benefit of creditors, should be stamped as 
an agreement or contract. 

Written or printed assignments of agreements, bonds, 
notes not negotiable, and of all other instruments the 
assignments of which are not particularly specified in 
the foregoing schedule, should be stamped as agree. 
ments. 

No stamp is necessary upon the registry of a judg. 
ment, even though the registry is such in its legal effect 
as to create a lien which operates as a mortgage upon 
the property of the judgment debtor. 

When a “power of attorney or proxy for voting at 
any election for officers of any incorporated company 
or society, except religious, charitable or literary 
societies, or public cemeteries, signed by several stock- 
holders, owning separate and distinct shares, it is, 
in its legal effect, the separate instrument of each, and 
requires stamps to the amount of ten cents for each 
and-every signature; one or more stamps may be used 
representing the whole amount required. 

If the power relates to general business, and not 
merely to the election of officers, it should be stamped 
at the rate of fifty cents for each signer, whether it is 
to be used at the election of the societies, etc., above- 
named or not. 

A notice from landlord to tenant to quit possession 
of premises requires no stamp. 

A stamp tax is imposed upon every ‘‘ manifest for 
custom-house entry, or clearance of the cargo of any 
ship, vessel or steamer for a foreign port.’’ The amount 
of this tax in each case depends upon the registered 
tonnage of the vessel. 

* Ifa vessel clears in ballast and has no cargo whatever, 
no stamp is necessary; but if she has any, however 
small the amount, a stamp should be used. 

A bond to convey real estate requires stamps to the 
amount of twenty-five cents. 

The stamp duty upon the probate of a will, or upon 
letters of administration, is based upon the sworn or 
declared value of all the estate and effects, real, per- 
sonal and mixed, undiminished by the debts of the 
estate for or in respect of which such probate or letters 
are applied for. 

When the property belonging to the estate of a per- 
son deceased lies under different jurisdictions, and it 
becomes necessary to take out letters in two or more 
places, the letters should be stamped according to the 
value of all the property, real, personal and mixed, for 
or in respect of which the particular letters in each 
case are issued. 

Letters de bonis non should be stamped according t0 
the amount of property remaining to be administered 
upon thereunder, regardless of the stamps upon the 
original letters. 
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’ 4 mere copy of an instrument is not subject to stamp 
duty unless it is a certified one, in which case a five 
cent stamp should be affixed to the certificate of the 
person attesting it; but when an instrument is executed 
and issued in duplicate, triplicate, etc., as in the case 
of a lease of two or more parts, each part has the same 
legal effect as the other, and each should be stamped as 
an original. 


—— +e 


THE TRIAL OF THE COMMUNISTS. 


A Paris correspondent gives the following account of 
the preparations for the trial of the communists: 

“Paris, Aug. 2.—I paid a visit yesterday to Ver- 
sailles, and obtained admittance to the riding-school 
in which the trials of the ringleaders in the recent 
communist insurrection will take place. This riding- 
school is attached to the cavalry barracks which face 
the Cour d’Honneur or great court of the palace of 
Louis XIV. During the German occupation, these 
barracks were used as stables for the king’s horses 
and equipages. The riding-school is a loft about 100 
feetlong by 50 feet wide, and is, I should imagine, at 
least 25 feet high, and has a skylight along the top, so 
that it is not only well lighted, but can be well ven- 
tilated. This last is a very important consideration, 
as the crowd is sure to be great, and during the present 
season the inconveniences of a hot, overcrowded court 
are obvious. About one-quarter of the whole court 
has been set apart for the members of the military 
tribunal which is to judge the prisoners. Their seats 
are placed on a dais. The red velvet chairs of the mem- 
bers of the council are arranged in a semi-circle in the 
middle of the dais. On the president’s left is a table 
for the short-hand writers and the military secretary. 
On his right is a similar table for the civil assessors 
who will be present to assist the officers who preside 
over the trials. Immediately in front of the council- 
table there is a small, low table, on which will be placed 
what the French. call piéces a conviction— that is, any 
silent witness to the guilt of the prisoners, such as doc- 
uments and arms found in their possession, and the 
like. Behind the president’s chair is a large picture 
of Christ on the cross. 

Just on the edge of the dais is the witness-box, which 
immediately faces the president, and the picture of the 
crucified Saviour above his head. Behind all on the 
dais is a row of red velvet cushioned arm-chairs for the 
use of ministers, members of the diplomatic corps, and 
other distinguished persons. Immediately below the 
dais, and on the president’s left, is the dock for the 
prisoners. In front of this the members of the bar will 
have their seats, in order that prisoners’ counsel may 
be able easily to communicate with their clients. Di- 
rectly opposite the prisoners are the seats, seventy-two 
in number, set apart for the press. In front of them 
will be benches for the witnesses. About half the 
court will be given up to seats for the public. Those 
unprovided with tickets of admission will have to stand 
inside the court. The only defect I could see in the 
court was that, owing to its great height, its acoustic 
condition was not satisfactory, but it is very possible 
that when it is full of people this defect will disappear. 
Ishould reckon that the room would, if densely filled, 
be able to contain about a couple of thousand persons. 
It has been fitted up in the simplest and most inex- 
pensive style—‘‘quite republican,” said a French 
friend in the room. The benches—there are no chairs 





for the spectators—are covered with a very coarse 
calico, and are most uninvitingly hard. It is believed 
that the sittings will now really begin on Monday, the 
8th inst., but the opening of this courv-martial has 
been so often postponed that one cannot help doubt- 
ing if it wi'l then actually begin. 

The first trial will be that of the eighteen members 
of the commune who are in the hands of the govern- 
ment. These, in the order in which they will probably 
be tried, are: Ferré, accused of ordering the ministry 
of finance to be burned; Assi, the mechanic, a promi- 
nent member of the internationals; Urbain, mayor of 
the seventh arrondissement; Billioray; Jonde, finance 
minister of the commune; Trinquet; Champy; Rég- 
ére; Lullier, the mad lieutenant of marine, who com- 
manded the communist fleet; Rastoul, who organized 
concerts at the tuilleries, and who issued a curious proc- 
lamation to his colleagues urging that the ringleaders 
should surrender to Thiers; Paschal Grousset, foreign 
minister under the commune; Verdune, Ferrat, Des- 
camps, Clement, Courbet, the artist,and Punent. Col. 
Lisbonne, the eighteenth, a member of the commune, 
is so ill from a wound that it is doubtful whether he 
can be tried. When the members of the commune 
have been tried, Rossel, the delegate for war, will 
appear before his judges, and then Rochefort will have 
to defend himself. 

It may possibly be of interest to say a few words 
about the jurisdiction of courts-martial on civilians in 
France, the legality of which seems at first sight to be 
only supported by the existence of the state of siege. 
This is the explanation given in most of the French 
papers, viz.: that the fact of Paris being in a state of 
siege puts us all under military law. But this is evi- 
dently an untenable proposition, for the assize courts 
are sitting as well as those of police, and the civil courts 
are also open at the palace de justice. I am told on 
good authority that the sanction of the courts-martial 
is to be found in a law passed in August, 1849, allowing 
any person to be brought before a military tribunal 
“in case of immediate danger to public safety.’”’ The 
procedure is almost exactly similar to that which is 
followed in the ordinary French civil courts, and not a 
bit more expeditious. The council of war, which will 
judge the prisoners, will consist of a president, who 
must be a colonel, and six judges to aid him, viz.: one 
major, two captains, one lieutenant, one sub-lieuten- 
ant, and one non-commissioned officer. In order to 
condemn a prisoner there must be at least five votes 
out of the seven. If the judges disagree as to the pen- 
alty, the opinion most favorable to the accused carries 
the day. 

I am informed that Rossel’s system of defense is 
likely to be a somewhat curious one. He proposes to 
endeavor to prove that he merely joined the insurgents 
in order to discipline the national guard, and that, 
when he had accomplished that task, no easy one, he 
intended to march against the Prussians at St. Denis, 
hoping to be joined in so patriotic a movement by the 
army of Versailles... It seems almost impossible that 
so intelligent a man as even his most deadly enemies 
admit Rossel to be, can think of putting forward so 
insane a plea; but I have it on authority which T can- 
not hesitate to accept. What is far more likely to 
incline Rossel’s judges to mercy is a petition from 
some of the chief inhabitants of the city prayin: for 
mercy for the late delegate for war on account of his 
brave and able conduct against the Prussians, and his 
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attempts to prevent the disastrous surrender of Metz, 
M. Thiers interests himself greatly in Rossel, and is 
said to have promised to do his utmost to save the 
young captain of engineers from capital punishment. 


— o> oe —- —— 


BOOK NOTES. 


Messrs. Murphy & Co., of Baltimore, have in press a 
memoir of Roger B. Taney, LL.D., late chief justice 
of the United States, by Samuel Tyler.—— The third 
volume of Lansing’s Supreme Court Reports (N. Y.) 
has just been issued, as has also ‘‘ Hermans on Estop- 
pel.’*—— Messrs. Sumner, Whitney & Co. will shortly 
issue a reprint, Fisher’s Digest of Criminal Law (Eng- 
lish); also, an American edition, with notes, of Dicey’s 
admirable Treatise on ‘‘ Parties to Actions.” 


—+ +o 
CORRESPONDENCE. 


THE DowER QUESTION. 
MEMPHIS, TENN., Aug. 18. 
Editor Albany Law Journal: 

In the light, not only of “reason and principle,’’ but 
of the common law, the question propounded by 
“Lex”? was correctly answered by both ‘ Quidam”’ 
and Mr. Parker. At common law the right of the wife 
to dower became consummate upon the concurrence of 
marriage and seisin of the husband, and no alienation 
by the husband, whether voluntary or by such act of 
law as bankruptcy, extent, distress or execution, could 
affect that right. 1Greenl. Cruise, *166; 1 Scribner on 
Dower, 576, 577. The cases cited in the note to Shars- 
wood’s Blackstone, referred to by “Student” (with 
the exception of the case in 5 Gill), are the decisions 
of the courts of States in which the rule of the com- 
mon law has been changed by statute. For instance, 
in Tennessee and North Carolina, the widow, by stat- 
ute, is only endowed of lands of which the husband 
dies seized. In those States it is evident that the wife’s 
right of dower does not become consummate upon the 
coincidence of marriage and seisin,but originates only 
upon the death of the husband that the husband’s vol- 
untary alienation will prevent her right from accruing, 
and that, consequently, an involuntary alienation by act 
of law will have the same effect. Not having the case 
before me, I cannot account for the decision in 5 Gill, 
unless it is another instance of the carelessness with 
which text-writers cite cases, and has no relevancy. 
Another instance of this carelessness is the citation in 
the same note of Loudon v. Loudon, 1 Humph. 1, a case 
which does not even touch the point for which it is 
cited. In that case, under a statute for protection of 
wives against fraudulent conveyances of their hus- 
bands, a widow recovered dower against her husband's 
grantee. to whom, in his life-time, he had conveyed 
his land for the fraudulent purpose of defeating her 
right of dower. In Combs et al. v. Young’s Widow 
and Heirs, 4 Yerg. 218, it was held, that the widow’s 
right of dower was superior to that of the general 
creditors of the husband. In Rutherford v. Read, 
6 Humph. 423, it was held, that if the husband die 
after his lands are levied on, but before sale, his 
widow is entitled to dower, the court considering 
that neither the lien of a judgment nor the levy of an 





execution could divest the husband’s seisin. In Hoar. 
rell v. Harrell, 4 Cold. 377, it was held, that if the hus. 
band die after sale of his land under execution, but 
before the execution of the sheriff’s deed, the widow 
is entitled to dower. In this case it is contended that 
no title passed by the sale, that the title and seisin 
remains in the husband until execution of the deed, 
and that consequently the husband died seised. The 
law of this last case is doubtful, but admitting it to be 
good, it clearly implies that if the sale had been com. 
pleted by execution of the deed before the husband's 
death the dower right would have been barred. This 
decision is in direct conflict with Davidson v. Frew,3 
Dev. 3, in which, under a similar statute, it was held 
that a sale under execution in the husband’s life-time 
was a bar to dower, although the sheriff’s deed was 
not executed until after his death. 
B. C. Browy, 
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NOTES AND QUERIES. 
TAXATION OF STREET RAILROAD CORPORATIONS, 


Editor Albany Law Journal: 

Sir—Permit me to make the following inquiry 
through your columns. In assessing, under the laws 
of New York, a street railroad corporation, —1. Is the 
track or road-bed to be assessed as real estate or personal 
property? 2. Is such corporation entitled to a deduc- 
tion for liabilities the same as an individual? 8. 


DISCHARGE IN BANKRUPTCY. 
( Answer to “ K.”’ in No. 2, Vol. 4.) 


KALAMAZOO, MicH., Aug. 14, 1871. 
Sir — Section 33 of the United States Bankrupt Law, 
as amended by the act of July 14, 1870, provides that 
the second clause of the section “shall not apply to 
those debts from which a bankrupt seeks a discharge, 
which were contracted prior to the first day of January, 
1869.’’ See Public Act, chap. 171, 1870. R. F. H. 


+e 


LEGAL NEWS. 


A convention of German jurists is to assemble at 
Stuttgart on the 28th inst. 


Hon. Phineas Barnes, a prominent lawyer of Port- 
land, Me., died on the 20th inst., at the age of sixty 
years. He was a candidate for governor on the Bell 
and Everett ticket in 1860. 


The Geneva Arbitration Tribunal, as it now stands, 
is as follows: Charles Francis Adams, the arbitrator 
appointed by President Grant; Chief Justice Cock- 
burn, the arbitrator appointed by Queen Victoria; 
General Menabrea, a distinguished soldier and states- 
man, of liberal ideas, the arbitrator chosen by King 
Victor Emmanuel; and Jaques Staempfli, an ex-presi- 
dent of the Swiss Confederation, and an able advocate, 
named by the government of Switzerland. The treaty 
of Washington provides, further, that the emperor of 
Brazil shall also name an arbitrator, and no doubt we 
shall shortly hear that the board of five arbitrators is 
complete. 
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MECHANICS’ LIENS. AND THE BANKRUPT 
LAW. 


It may be regarded as settled, that if the mechanics’ 
jien law of a State creates a lien in favor of the me- 
chanic or material man as soon as the labor is per- 
formed or the materials furnished, and makes the filing 
of the claim a condition subsequent, the commence- 
ment of proceedings in bankruptcy against the debtor 
intermediate the performance of the work or furnish- 
ing of the materials and the filing of the claim, will 
not cut off or affect the lien. Jn re Dey, 3 B. R. 81; 
Clifton v. Foster, id. 162. 

But it is often a matter of difficulty to determine 
whether the filing of the notice or claim is made a 
condition precedent or subsequent. In the first case 
cited, it was held, that, under the law of New Jersey, 
the filing of the claim was a condition precedent, and 
that the lien did not attach until that was done; 
while, in the other case, it was held that, under the 
law of Massachusetts, the lien was created as soon as 
the labor was performed or the materials furnished; 
and that the claim might be filed after the commence- 
ment of proceedings in bankruptcy, provided it was 
done within the thirty days allowed for the filing of 
such claims. 

A case has recently been decided in the United 
States district court for Oregon by Deady, J. (Jn re 
Coulter, 3 Chicago Legal News, 377), on a statute 
substantially similar to that of New Jersey or New 
York, in which a more liberal rule of construction 
was adopted, and a conclusion reached adverse to that 
in In re Dey. 

The case arose upon a motion to expunge proof of 
debt. The opponents had furnished materials to the 
bankrupt for the building of a house, and had filed a 
notice of their lien under the State law subsequent to 
the commencement of the bankruptcy proceedings, 
and had thereupon proved their debt in those proceed- 
ings as one secured by a lien. 

The substantial portions of the lien law of Oregon 
are stated in the opinion, and as the rule of construc- 
tion adopted was essentially different from that used 
in the other case cited, and the question one of con- 
siderable practical interest, we shall make no apology 
for the following lengthy extract : 

The lien law of Oregon (Or. Code, 763) provides 
(sec. 1): that any person, who, by virtue of a contract 
with the owner of a building, shall furnish any mate- 
rial for the construction of such building, “ shall, upon 
filing the notice prescribed in the next section, have a 
lien upon such building and the lot of ground upon 
which the same is situated, for such * * * material 
* * * furnished.” Sec. 2. If the person furnishing 





such material desires to avail himself of the provisions 
of the lien law, he must, “at any time within three 
months from the completion of such building,” file in 


| the office of the county clerk a notice of his intention 


to hold a lien upon such building for the amount due. 
Sec. 3. “Such lien shall cease to exist at the end of 
one year after the completion of the building,” unless 
proceedings are commenced to enforce it. Sec. 7. 
“Liens created in pursuance” of this law “ shall have 
precedence over all other liens after the commence- 
ment of the building,” and if the property is insuffi- 
cient “to pay all such liens,” they are then to be sat- 
isfied prorata. Sec. 8. The lien against the building 
to extend to the lot on which it is erected, if ‘“ at the 
time of erecting such building” the same “was the 
property of the person” who caused it to be erected. 

The remaining sections of the statute relate to the 
enforcement of the lien, and do not bear upon the 
question under consideration. 

From the terms of this statute—indeed from the 
very fact of its enactment — it is manifest that it was 
the intention of the legislature to give mechanics and 
material men security for the amounts due them, with- 
out the trouble or inconvenience, or even foresight, 
upon their part, of taking any such security by special 
contract or pledge. 

Counsel for the trustee maintains, that, as U. W. 
did not file notice of intention to hold a lien until 
after the commencement of proceedings in bankruptcy, 
no lien was created on the property, when, under the 
operation of the bankrupt act, it passed to the trustee ; 
and that no lien upon the property could be created 
by filing such notice after the building and lot had 
been vested in the trustee for the benefit of the gen- 
eral creditors. 

If the premises are admitted, the conclusion follows. 
An adjudication in bankruptcy and the assignment 
thereunder relate to the filing of the petition, and 
vest the property of the bankrupt, as of the date of 
such filing, in the assignee or trustee. Bank. Act, § 14. 

This argument for the trustees rests mainly upon 
the effect claimed for the provision, quoted from sec- 
tion one of the act—“ shall, upon filing the notice,” 
etc., “have a lien upon such building,” etc. Upon 
the language of this provision, it is maintained that 
the filing of the notice is a condition precedent te 
acquiring a lien under any circumstances. That the 
lien is then and thereby created, and if prior thereto 
the interest of the owner or debtor in the property 
has in any way become vested in another, the right 
and opportunity to create such lien is lost. No other 
provision of the law is relied upon as sustaining this 
position, although it is claimed that none can be 
found in direct conflict with it. 

It seems to me that this construction rests more 
upon the language of the clause than the reason and 
purpose of it, considering with reference to the whole 
act. In the majority of instances, where the owner 
and debtor is insolvent, it would make the statute of 
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no avail to the creditor, who furnished his labor or 


materials upon the security of the property. 

I think that the statute, taken as a whole, and con- 
strued with reference to the end to be obtained, and 
the mischief to be remedied by it, gives a lien in any 
case from the commencement of the labor or delivery 
of the material furnished, and that the filing of the 
notice, as prescribed in section 2, is only a condition 
subsequent, which is necessary to be performed to 
preserve the lien for a greater period than three 
months from the completion of the building. 

Section 3 of the act, in providing that in a certain 
contingency the lien shall cease “to exist at the 
expiration of one year after the completion of the 
building,” by implication asserts that it does exist 
from the completion of the building. But the notice 
need not be filed for three months after such comple- 
tion. True, it may be said that “the completion of 
the building” is here referred to merely as an event 
or point of time in the transaction, from which to 
date the year given by the section for the enforce- 
ment of the lien. But admitting such to be the primary 
purpose of the reference to this event or point of 
time, still in asserting or declaring that the lien shall 
cease to exist in one year from such completion, the 
legislature have by implication, although not a 
necessary one, said that such lien does exist during 
such year. 

Section 8, in providing that the lien shall extend to 
the lot on which the building is erected, if, at the time 
of such erection, the same was the property of the 
debtor, by necessary implication asserts that the lien 
exists at such time. Now “the time of the erecting 
such building” is the time occupied or consumed in 
its erection from foundation to roof. If the lien ex- 
ists during all or any portion of this period, it must 
also exist before the time limited for filing the notice, 
and cannot, therefore, be created by it. It may be a 
question whether this notice can legally be filed before 
the completion of the building; but it appears proba- 
ble that such completion is here referred to merely as 
the event from which to compute and ascertain the 
point. of time in the transaction within which the 
notice must be filed to preserve the lien; and that 
such notice may be filed at any time after the per- 
formance of the contract for labor or material, and 
within three months from the completion of the 
building. Indeed, it may be, that the act will per- 
mit notice of the lien to be filed day by day as the 
work or delivery of material progresses, but it does 
not appear reasonable that the creditor is under any 
obligation to file notice in any case before the com- 
pletion of his contract to labor or furnish material. 
So, if the creditors’ lien extends to the lot at any 
time during the erection of the building as provided 
by this section, it follows that it may exist before the 
filing of the notice. 

Section 7, in providing that the “liens created in 
pursuance” of this act— not the notice — “shall have 
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precedence over all other liens after the commence. 
ment of the building,” declares, in effect, that, for the 
purpose of preferring this lien to all others, it shall be 
deemed to exist from the commencement of the build. 
ing. This indicates very plainly that it was the inten. 
tion of the legislature to so fasten these liens upon the 
property as not to permit any other class or descrip. 
tion of creditors, under any circumstances, to subject 
the value of the labor and material furnished upon the 
faith of them to the payment of their debts, unless it 
be with the express or implied assent of the mechanie 
or material men. 

Taking the whole act together, and considering the 
manifest purpose of it, as well as the necessary conse. 
quence of a different construction, I am satisfied that, 
notwithstanding the letter of the clause in section ] 
referring to the filing of the notice, a lien is given 
from the commencement of the work or delivery of 
material, upon the condition subsequent, that the 
creditor files the notice prescribed in section 2, within 
the time limited therefor. A failure to perform this 
condition will doubtless work a loss of the lien. The 
omission, at least as against third persons, should be 
construed as an abandonment of the lien. The same 
effect would follow a failure to enforce the lien within 
the time prescribed in section 3. 

Here the trustees succeeded to the rights of the 
bankrupt in this property at the date of the filing of 
the petition, and also to such rights, if any, as the 
general creditors had in it or could assert against it, 
notwithstanding the bankrupt, and nothing more, 
If he had been a purchaser without notice, for a 
valuable consideration, under the same circumstances, 
the property would have passed by the sale, subject 
to the lien and the right of the lien creditor to do 
any act which he might have done but for such sale, 
necessary or required to perfect, preserve, continue 
or enforce his lien. Hotaling et al. v. Cronise et al., 2 
Cal. 64; Soule et al. v. Dawes, 7 id. 576; Blawvelt v. 
Woodworth, 31 N. Y. 287; Foster v. Heirs of Stone, 
20 Pick. 542. 

In the course of the argument, counsel for trustee 
cited and relied on the case Jn re Dey, 3 Bank Reg. 
No. 11, decided in southern district of New York in 
1869. The case arose under a statute of New Jer- 
sey, and decides that under that statute the lien did not 
attach from the time of doing the work or delivering 
the material, but from the filing of the claim for lien, 
and that the proceedings in bankruptcy having been 
commenced before such filing, no lien could be 
created by a subsequent filing. The statute of this 
State and that of New Jersey are not alike in 
some respects, but the difference is more verbal than 
otherwise, and the case is one in point. I do not 
adopt its conclusions, because I am not convinced 
by its reasoning, and do not approve of its policy. 
To my mind there was no difficulty in holding that 
under the New Jersey statute the lien attached from 
the time the work was done and the material fur- 
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nished. These acts and the indebtedness which arose 
from them were the meritorious cause of the lien, 
the reason for which the statute gave it, and not the 
mere technical act of filing the claim. The latter is 
only required as a means of giving notice to the 
world of what already exists, a lien upon the prop- 
erty, and the intention of the creditor to hold or con- 
tinue it. 

The case cited in the opinion from the N. J. Rep. 
(1 C. E. Green, 150-161) does not, so far as I can per- 
ceive, necessarily support the conclusions. It may 
well be that a claim “not filed according to the 
requirements of the statute” does not constitute an 
“incumbrance on the premises,” and still a lien attach 
upon the delivery of the material. For although the 
lien does not attach from such delivery, yet if a claim 
isnot filed within the term, or to the effect prescribed, 
it would cease to exist, and the filing of such claim 
would not constitute an “incumbrance on the 
premises.” 

It is not until after long and careful consideration 
that I have declined to follow the ruling upon this 
question of the learned judge who decided Jn re 
Dey, and who has done so much within a few years 
to illumine the bankrupt act and establish the practice 
under it. 

My conclusion is, that the lien of U. & W. attached 
from the delivery of the material, and that the right 
given by the lien law of the State to file a notice of 
intention to hold, not create, this lien, was not in any 


way impaired or affected by the subsequent proceed- 
ings in bankruptcy. The trustee took the property 


with the incumbrance. The motion to expunge will 
be denied, with costs, as prescribed in rule 55. 


*o+——_ 
THE LAW OF FIXTURES. 
Part II.* 


It remains to illustrate our rule of the law of fix- 
tures in its application to those derivative relations 
subsisting in the two contending parties, to which we 
have hitherto only alluded. This will complete our 
present article, from which (as the reader may have 
observed) we have carefully excluded the law of 
ecclesiastical fixtures, as being of too peculiar and unfa- 
miliar a character to be treated promiscuously with 
the other classes of fixtures in this general review of 
the law. 

Now, the derivative relations in question (with the 
derivative rights corresponding to them) are of many 
sorts, but are chiefly the following: 

(1) Mortgagee of lessor, or of lessee ; 

(2) Assignee (or trustee) in bankruptcy of lessor, 
or of lessee ; 

(3) Execution creditor of lessor, or of lessee; 





*From the Law Magazine and Review. Part I was pub- 
lished in vol. 3, pp. 407 and 426. 





(4) Vendee of lessor, or of lessee, in their various 
permutations and combinations. Also, 

(5) Executor and heir of lessor, or of lessee ; 

(6) Tenant for life, and remainderman or rever- 
sioner; and 

(7) Outgoing and incoming tenant. 

From this enumeration it will appear that we have 
innovated upon the customary classifications, but we 
have done so with much carefulness, and from the 
bona fide conviction that the innovations will operate 
as improvements, introducing unity of conception, and 
abolishing, or at least reducing into their proper rela- 
tions of subordination, the arbitrary distinctions and 
arbitrary codrdinations of previous writers, 

Now, in respect of all these subordinate matters, 
there is much less intricacy of matter, and also much 
less variety of doctrine, than the multitude of the 
decisions which have been given upon them would 
naturally make believe. There is, indeed, a wonder- 
ful simplicity or similarity in all of them, And for the 
purpose of presenting them to the reader in such a 
way as to make this their character for simplicity and 
similarity apparent to him, only one small lemma is 
required, in addition to the explanations already given 
in this article, and this lemma is also itself of so sim- 
ple a character as to be rather a corollary from those 
explanations than a substantive assumption added to 
them. It is this: 

It has already appeared that the strictly agricultural 
fixtures of the old law instantaneously coalesced with 
the land or realty to which they were annexed; they 
were, therefore, one would prima facie imagine, an 
interest in land, It is, however, commonly said that 
fixtures are nor an interest in land, within the mean- 
ing of the statute of frauds, so as to require a note or 
memorandum in writing under the fourth section of 
that statute, and the case of Hallen v. Runder, 1 Cr., 
M. & R. 266, is commonly quoted in support of this 
opinion. But when this case is critically examined it 
is seen that the equities involved in it were so strong 
and many that they biased the judges in their decision 
of it, and induced them to take advantage of the par- 
ticular —the very particular—circumstances of the 
case, in order to ground upon them, in the interest of 
particular justice, a distinction which, the writers 
submit, was not borne out by general law, holding (as 
they held), contrary to the very clear and powerful, 
and withal the learned, argument of Mr. Kelly, that, 
as fixtures denoted the “tenant’s right to remove,” a 
contract to forego that right was not an interest in 
land within the fourth section of the statute of frauds. 
Now, this decision was an acknowledged evasion of 
the law, and does not, therefore, in our opinion, war- 
rant the generality of the conclusion that is frequently, 
indeed commonly, drawn from it, for that conclusion 
affects to extend to fixtures in themselves what was 
only asserted in Hallen v. Runder, at the most, of “a 
contract to forego the removal of them.” If this be 
so, the quality of fixtures in themselves, whether they 
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are real estate or personal estate, remains in truth an 
open question, and the determination of it is the lemma 
which we must premise, 

Now, the principles of the law of fixtures, as devel- 
oped in this article, would draw a distinction of the 
following kind: 

(1) That the strictly agricultural fixtures of the old 
law were and are, beyond all question, an interest in 
land, and that they are also permanently and inde- 
feasibly so. 

(2) That the modern agricultural, the trade proper, 
and the domestic or ornamental classes of fixtures are: 

(a) Some of them, interests in land, defeasible by 
the act of the tenant who has the right to 
remove them; while, again — 

(5) Others of them are chattels, pure and simple, 
and are not even defeasible interests in land. 

Farther, all the passages which we have cited from 
the year books, and to which we may for present 
purposes generally refer the reader back, conspire to 
show that fixtures, as well those of the modern as 
those of the old law, were part and parcel of the 
frank-tenement or freehold, so long as they continued 
annexed to it; and that such of them as were annexed 
by the landlord (that is to say, by the owner of the 
freehold) formed indefeasible parts of the freehold, 
whereas such of them as were put up by the tenant 
(the strictly agricultural fixtures being always ex- 
cepted) were defeasible parts of the freehold, but 
became indefeasible parts of it immediately the time 
for their removal by the tenant had expired, and he 
had failed to remove them. Moreover, the views 
which are expressed in the year books are fully borne 
out by the subsequent decisions, both early and recent. 
Thus, in the case of Lee v. Risdon, 7 Taunt. 188, 
decided in 1816, Gibbs, C. J., spoke as follows: 


“Many of these articles (household fixtures and fur- 
niture), though originally goods and chattels, yet, 
when affixed by a tenant to the freehold, cease to be 
goods and chattels by becoming part of the freehold; 
and though it is in his power to reduce them to the 
state of goods and chattels again, by severing them 
during his term, yet, until they are severed, they are a 
part of the freehold, as wainscots screwed to the wall, 
trees in a nursery ground, which when severed are 
chattels, but standing are a part of the freehold, certain 
grates, and the like. And unless the lessee uses during 
the term his continuing privilege to sever them, he 
cannot afterward do it, and it never, I believe, was 
heard of, that trover could be afterward brought.”’ 


Again, in the case of Lyde v. Russell, 1 B. & Ad. 
394, decided in 1830, Lord Tenterden held, that bells 
hung by a yearly tenant, at the sole expense of the 
tenant himself, but allowed by him to remain fixed to 
the freehold after the expiration of his term, became 
the property of the landlord, and did not, even when 
afterward severed by the landlord, resume the charac- 
ter of chattels, so as that the tenant might bring trover 
for them. And in the very recent case of Pugh v. 
Arton, 8 L. R. Eq. 626, decided by Vice-Chancellor 





Malins, in 1869, it was held, that tenants’ fixtures cap. 
not be removed after the expiration of the term, ang 
that, for that matter, it makes no difference whether 
the lease expires by reéntry on forfeiture, or by 
effluxion of time. 

Now, what is there against these opinions? Noth- 
ing but what admits of a ready explanation. 
there is the case of R. v. Londonthorpe, 6 T. R. 377, de. 
cided in 1795, where it was held, that a post windmil, 
put up by a tenant, but, by express agreement between 
the tenant and his landlord, made removable at any 
time by the tenant, and actually let by the tenant to 
a third party, was not such a tenement, or was nota 
tenement in such occupation, as entitled the tenant 
who had erected it to a settlement within the meaning 
of the poor laws. Again, there is the case of R. y, 
Otley, 1 B. & Ad. 161, decided in 1830, where it was 
held, that a windmill, rented along with other prop- 
erty (the latter property being of an admittedly real 
character), was not a tenement within the meaning 
of the poor laws for the purpose of helping the pauper 
to obtaining a settlement under these laws, beinga 
mere superstructure of wood, resting by its own 
weight upon a brick foundation, no part of its ma- 
chinery touching either the ground or the foundation, 
Now, of both these last-mentioned cases, the most 
obvious remark to make is this: that their exceptional 
circumstances were the occasion of the question arising 
at all, and that, under ordinary circumstances, there- 
fore, windmills and such like fixtures, and d@ fortiori 
fixtures that were more manifestly so, would have 
been considered, and were in fact customarily consid- 
ered, tenements or real estate for all purposes, and, 
therefore, also for the purpose of conferring a settle- 
ment within the meaning of the poor laws. And, 
accordingly, we find that in the case of R. v. St. Dun 
stan, 4 B. & C. 6, 86, decided in 1825, it was held, 
that certain fixtures, demised to a tenant along with 
his tenement, were held to be parcel of the demise, or 
of the tenement, for the purpose of entitling the tenant 
to such a settlement. And we also find that in the 
case of R. v. Guest, 7 A. & E. 951, decided in 1838, it 
was held, that machinery fixed in coal and iron mines 
by the persons, the lessees of the mines, were, for the 
purposes of a poor rate which was being levied upon 
the mines, to be regarded as forming part of the 
mines, so as to increase the assessable value of the 
freehold; but Lord Denman, C. J., in holding to the 
effect stated, was careful to add, that the question of 
the essential or abstract quality of the fixtures 
(whether real or personal estate) was not raised by 
the case. So, then, it appears that fixtures, so far 
from being clearly not interests in land, are in much 
more danger of being interests in land for all purposes 
whatsoever, and of bein, therefore, also within the 
meaning of the statute of frauds. 

It is necessary, however, to bear in mind the dis- 
tinction which, in a previous part of this article, we 
pointed out as having been recognized in modern 
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times, between the so-called fixtures that are either 
actually or constructively fixed, for at least the time 
being, to the freehold, and those so-called fixtures 
which, whether of the modern agricultural, or of the 
trade proper, or of the domestic or ornamental class, 
are, and from first to last remain (rightly or abusively), 
of a purely personal or chattel nature. We have 
already had examples of this so-called chattel fixture ; 
we have a further example of such a fixture in the case 
of Davis v. Jones, 2 B. & A. 165, decided in 1818, 
where it was held, that certain jibs, parts of a machine 
which had been added to the machine by the tenant, 
a trader-lessee, during his term, and which were capa- 
ble of being removed again from the machine without 
damage, either to themselves or to it, were goods and 
chattels, for which the outgoing, or rather the out- 
gone, tenant might maintain trover for their non-deliv- 
ery by the incoming, or rather the income, tenant, 
upon demand made. Abbott, C. J., in delivering 
judgment in the case, adopted the following alterna- 
tive mode of speech: “If these jibs are to be consid- 
ered as personal chattels * * On the other hand, 
if the jibs are to be considered as annexed to and 
parcel of the freehold, * *” a dubiety in his lord- 
ship's mind which he ultimately settled by decreeing 
the jibs to be personal chattels. But the dubiety 
itself is important to note. 

The result, therefore, of all the cases that have been 
adduced, both pro and contra, goes to corroborate, if 
not to establish, the distinctions to which the princi- 
ples stated hereinbefore would naturally lead. They 
are, moreover, distinctions which are indispensable to 
explain, and (let us add) which of themselves alone 
are sufficient to explain, the whole course of the sub- 
sequent decisions which have been made or had in 
the matter of those derivutive rights and derivative 
relations to which we before referred; and surely this 
their sufficiency, and this their indispensability, go far 
to prove their truth. This lemma having been pre- 
mised, we proceed to a consideration of the cases in 
detail. 

We shall take these derivative relations in the order 
inwhich they were stated on a previous page. 

Firstly, then, the mortgagee’s derivative rights, 
with which, however, are frequently mixed up those 
of the assignee (or trustee) in bankruptcy, and some- 
times even those of the execution creditor and of the 
vendee. 

In the case of Hx parte Quincey, 1 Atk. 477, decided 
in 1750, where A. was mortgagee of the reversion in 
abrew-house, subject to a lease for years granted by 
the freeholder, his mortgagor, to B., and where B. 
had purchased the utensils of the brew-house from 
his lessor, and had afterward, and also after the mort- 
gage to A., sold and assigned both the utensils and 
the lease to C., and when C. thereupon or afterward 
mortgaged both lease and utensils to D. (who was, in 
fet, the original freeholder, the mortgagor to A.), 
and when D. afterward became bankrupt, it was not 





indeed held (because no decision was, in fact, arrived 
at), but Lord Hardwicke’s strong opinion was, that 
the utensils were not included in the first mortgage 
—namely, that to A.—and that the assignees of D, 
were, therefore, entitled to them, at least as against 
A. But of this case our data are scanty, and 
the circumstances are complex. It may be, therefore, 
that the particular utensils which were in dispute 
were of a purely chattel character, although, indeed, 
it may also be that they were fixtures of that sort 
which are a defeasible interest in land, in which latter 
case the tendency of Lord Hardwicke’s opinion would 
(as we shall see) be contrary to the declared tendency 
of subsequent, and more especially of the more recent, 
decisions, if at least B.’s separate purchase of the 
utensils may be ignored. 

Again, in the case of Steward v. Lombe, 1 Brod. & 
B. 506, decided in 1820, where A., the freeholder, 
mortgaged his land to B, for one thousand years, and 
also in express terms “bargained, sold and set over” 
to B. a certain windmill erected upon the land, but 
found by a jury not to have been a fixture in the sense 
of being either a defeasible or an indefeasible interest 
in the land; and where A., the mortgagor, continued 
in possession after the mortgage, and C., a judgment 
creditor of his, issued an execution against him, it was 
held, that C. could not take the windmill upon his fi. 
fa. Dallas, C. J., distinguishing, under the circum- 
stances which have been described, the rights of an 
execution creditor from those of an assignee in bank- 
ruptcy, a distinction which differenced that case from 
the case of Horn v. Baker, 9 East, 215, decided in 
1808, where, under circumstances otherwise resem- 
bling those in Steward v. Lombe, supra, the assignees 
in bankruptcy were held to have a preferable title to 
that of an annuitant mortgagee of the bankrupts; 
although, indeed, in the case of Horn v. Baker, supra, 
a further distinction was taken, namely, that while 
the vats, etc., which were not fixed to the freehold, 
passed (as we have said) to the assignees under the 
bankruptcy, yet the stills, which were fixed to the 
freehold, did not pass to them under the words of the 
statute, “goods and chattels in the apparent owner- 
ship or possession of the bankrupt at the date of his 
bankruptcy,” but that all such stil/s had passed, as part 
and parcel of the land or brew-house, to the annuitant 
mortgagee, under her mortgage deed; and this dis- 
tinction, as we shall see, has been carefully and inva- 
riably observed in all the subsequent decisions admit- 
ting of it. Horn v. Baker is, indeed, by Mr. Smith, in 
his selection of leading cases, made the leading case 
upon the subject of this distinction, and it formed the 
almost sole ground of decision in the case of Clark v. 
Crownshaw, 3 B. & Ad. 804, decided in the year 1832, 
where the like distinction arose. 

Again, in the case of Buckland v. Butterfield, 2 Brod. 
& B. 54, where A. was lessee for years of a piece of 
ground and dwelling-house, and as such erected a 
conservatory, which was attached to, and (as was 





106 


THE ALBANY LAW JOURNAL. 





a 





determined in the case) indefeasibly incorporated 
with, the dwelling-house, so as not even to be remov- 
able by the tenant himself who had erected it, and 
when A. afterward became bankrupt, and his assignees 
in bankruptcy claimed to remove the conservatory, it 
was held, by Dallas, C. J., that the assignees could 
not remove it as against the lessor, the reversioner, 
and that, too, even although the bankrupt was him- 
self entitled next in remainder after his lessor to the 
freehold and inheritance in the premises. 

Again, in the case of Zx parte Barclay, 5 De G., M. 
& G. 411, decided in the year 1855, where A. (who 
was by trade a publican) was lessee of a public house, 
and of other houses, and deposited, by way of equita- 
ble mortgage, his lease with B., giving at the same 
time the usual memorandum of deposit, and then 
afterward became bankrupt, while in possession both 
of the public house and of the other houses, and also 
of the trade and tenant’s fixtures belonging to them 
(being the fixtures usual in the trade of a publican), it 
was held, that B., as such equitable mortgagee as 
aforesaid, was entitled to all the said fixtures (both 
the trade and the tenant’s ones) as against the claim 
of A.’s assignees in bankruptcy, the fixtures not being 
(nor any of them being) in the order and disposition 
of the bankrupt within the meaning of the one hun- 
dred and twenty-fifth section of the bankrupt law 
consolidation act, 1845. 

Again, in the case of Mather v. Fraser, 2 Kay & J. 
536, decided in the month of February, 1856, where 
A. and B. (who were copper-roller manufacturers) 
were the owners in fee and tenants in common of 
certain land, and of the mills erected thereon, and 
mortgaged the same to C., and afterward became 
bankrupt, it was held, by Wood, V. C., that the mort- 
gage of the land and premises carried with it all the 
articles let into the soil or fixed to the freehold, 
whether by screws, solder, or any other permanent 
means, and that, for that matter, it made no difference 
that the purposes to which the land in question was 
applied by the bankrupts was trade or manufacture, 
and not agriculture; and moreover, that, as these 
fixtures passed as part of the freehold, no registration 
of them under the bills of sale act (17 & 18 Vic., c. 36) 
was requisite for the purpose of conferring a complete 
title to them upon the mortgagees. The assignees in 
bankruptcy of the mortgagors had, therefore, no claim 
whatever as against the mortgagees to any of the 
fixtures above enumerated, but articles standing by 
their own weight alone were not to be considered 
fixtures, for the purpose of conferring such a prior 
right upon the mortgagee, in the absence at least of 
a properly registered bill of sale specially applicable 
to themselves. 

Again, in the case of Waterfall v. Penistone, 6 Q. B. 
876, decided in the month of July, 1856, where A. 
(who was a paper maker) was the owner in fee of a 
piece of land and of the mill erected upon it, and mort- 
gaged the same, with the machinery, to B., and after- 





ward mortgaged the same, with the machinery, to (,; 
and afterward, by bill of sale, “ bargained, sold, assigned 
and set over,” by way of mortgage, to the said C., the 
machinery erected since the date of the former mort. 
gage to him, and, in the same deed, also covenanted 
that the mill and machinery comprised in the said 
former mortgage to C. should be charged in addition 
with the money advanced upon the said second mort- 
gage to him; and where A. afterward become bank- 
rupt, C. not having registered his said second mortgage 
as a bill of sale, within the prescribed period of twenty- 
one days from the date thereof, it was held, that the 
assignees in bankruptcy of A. were entitled to the 
machinery comprised in the said bill of sale, as fixtures 
of a chattel nature, and which had been treated as 
such by the parties to the third of the above-men- 
tioned three mortgages, such third mortgage being 
primarily and characteristically, or essentially, a bill 
of sale, and not a freehold conveyance, notwith- 
standing the covenant also contained in it. 
(To be continued.) 
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CURRENT TOPICS. 


That beautiful “negative pregnant” theory, on 
which Mr, Justice Rosekrans struck out as sham and 
frivolous the answer in the case of Z'hompson v. The 
Erie Railway Company, has been most ruthlessly 
exploded by the court of appeals, as will more fully 
appear from our abstract of decisions. Judge R. held, 
that “the denial that the net earnings of the company 
during the year 1869 amounted to fully enough to pay 
to the holders of preferred stock the dividend prom- 
ised and agreed to be paid (seven per cent per annum), 
contained an implication that they were sufficient to 
pay 6 99-100 per cent.” The appellate court did not 
treat this proposition with much more gravity than 
they might have treated that celebrated syllogism, 
wherein it is clearly proved that a horse is a man. 


A decision has recently been made by Judge Troy, 
of the Kings county sessions, which derives consid- 
erable interest, from the fact that there appear to have 
been no adjudications on the subject. The defendant 
was indicted for, and convicted of, embezzlement on 
the following facts: He was a shoemaker by trade, 
and was occasionally employed as such by the prose- 
cutor—a manufacturer and dealer in boots and 
shoes — to make shoes for him, the latter furnishing 
the materials ready cut, and the former taking the 
materials to his own house and returning the work 
when completed. In January the defendant received 
from the prosecutor seventy-two pairs of stocks for 
shoes, which he took to his house and made up, and, 
while on his way to return them, sold them and con- 
verted the proceeds to his own use. The court held, 
that, under the statute of this State, the defendant 
was not guilty of embezzlement; that he was nota 
servant within the meaning of the statute, but only 4 
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bailee, having the possession and right to control the 
property until the completion of the contract, and a 
lien upon it for the contract price of his work. That 
such a conversion is not larceny is well settled; and 
now, if it be true that it is not embezzlement, it is 
entirely out of the category of criminal offenses, and 
employers will hereafter be left to a civil proceeding 
against delinquent employees of this kind. 


The papers and people of Wyoming appear to be 
engaged in the apotheosis of Mr. Chief Justice Howe 
of that Territory, on account of his women’s rights 
decisions and principles. The Wyoming Zribune says 
that his. “decisions are always just,” and that “he 
seems to have remembered that sublime sentiment of 
Shakespeare, grander than any inspired thought, ‘the 
quality of mercy is not strained,’” etc. It seems that 
the chief justice has recently had occasion, or has 
taken occasion, in a decision, to express the opinion 
that, under the fourteenth amendment, women are 
entitled to enjoy the same civil and political rights as 
the male bipeds, and thereat the same paper gushes 
forth in limpid streams of eulogy. We can very well 
endure the decision, but we implore the chief justice 
to issue an order restraining the gushings of the Zrib- 
une. 


The value of the higher mathematics as a study is 
not fully settled, but as a preparatory o: discipline for 
the study of the law, there ought to be but one opinion. 
We were once informed by a lawyer, whose success 
in the profession entitled his opinions to much weight, 
that he seldom argued an important case without 
first having devoted several hours to Euclid or Legen- 
dre. The advocates of mathematics are making use 
of the following, alleged to be words of Mr. Lincoln: 

“T ‘read law,’ as the phrase is, that is, I became a 
lawyer's clerk in Springfield, and copied tedious doc- 
uments, and picked up what I could of law, in the 
intervals of other work. But your question reminds 
me of a bit of education I had, which I am bound in 
honesty to mention. In the course of my law read- 
ing, I constantly came upon the word ‘demonstrate.’ 
I thought at first that I understood its meaning, but 
soon became satisfied that I did not. I said to myself, 
‘What do I mean when I demonstrate, more than 
when I reason or prove? How does demonstration 
differ from any other proof?’ I consulted Webster's 
dictionary. That told of ‘certain proof,’ ‘proof be- 
yond the possibility of a doubt;’ but I could form no 
idea what sort of proof that was. I thought a great 
many things were proved beyond the possibility of a 
doubt, without recourse to any such extraordinary 
process of reasoning as I understood demonstration 
to be. I consulted all the dictionaries and books of 
reference I could find, but with no better results. 
You might just as well have defined blue to a blind 
man. At last I said to myself; ‘Lincoln, you can 
never make a lawyer of yourself if you do not under- 





stand what demonstrate means;’ and I left my situa- 
tion in Springfield, went home to my father’s house, 
and stayed there until I could give any proposition in 
the six books of Euclid. I then found out what dem- 
onstrate meant, and went back to my law studies.” 


—— o> oe 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF CONNECTICUT. * 


AGREEMENT IMPLIED BY ACCEPTANCE OF GRANT. 

H. conveyed to the defendants by deed-poll an ease- 
ment in certain lands owned by him. The deed con- 
tained the following clause: “It is understood and 
agreed that the grantees shall remove the present river 
wall easterly upon a new line, as the said H. shall 
direct, and shall rebuild the same without any cost to 
the said H., his heirs or assigns.”” The defendants 
accepted the deed and placed it on record. H. after- 
ward conveyed the premises to F., and F. to E., neither 
of the deeds containing any reference to the defend- 
ants’ agreement. Soon after EK. and H. joined in a 
written demand upon the defendants for the removal 
of the wall, with directions as to the line where it 
should be rebuilt. Afterward H. made a written 
assignment of the defendants’ agreement to FK., and E. 
thereupon notified the defendants to remove the wall 
to the place designated in the previous notice. In an 
action of assumpsit brought by E. for the non-per- 
formance of the agreement by the defendants, it was 
held, 1. That the defendants, by accepting the deed 
from H., agreed to remove the wall in the manner pro- 
vided in the deed. 2. That the conveyance of the 
property in fee by H. to F. did not discharge the 
defendants from their agreement. 3. That if the agree- 
ment was to be regarded as running with the land, then 
F. and E. acquired the rights of H. under it by virtue 
of their deeds. 4. That if it was to be regarded as a 
personal contract merely, then it was a chose in action 
resting in H., which could be assigned by him. 5. That 
it was no objection that by the agreement the wall was 
to be rebuilt as H. should direct, and that H., by part- 
ing with the land, had ceased to have any interest in 
the matter, since H: and E. had concurred in directing 
as to the location of the wall, and the defendants could 
not be harmed by the fact that H. had no interest. 
6. That, under the statute giving a right of action to 
an assignee of a chose in action, E. could maintain an 
action of assumpsit for breach of the agreement. Elt- 
ing v. Clinton Mills Co. 

ARBITRATION. 

A submission to arbitration of a matter in suit pro- 
vided that the costs in the suit should be taxed accord- 
ing to law in favor of the successful party. Held, to 
mean that the arbitrators were to be governed by legal 
rules in estimating the amount of the costs, and not 
that the costs were to be taxed by the court independ- 
ently of the arbitrators. Averill v. Buckingham. 


BANK. 

1. A bank organized under the United States cur- 
rency act asa national bank had failed to redeem its 
notes, and the comptroller of the currency, under the 
provisions of the currency act, had appointed a re- 
ceiver, who had taken possession of its assets, and its 





*From John Hooker, Esq., state reporter, and to appear 
in 36 Conn. 
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affairs were being wound up. A creditor presented a 
Claim against the bank to the receiver, who disallowed 
it, and the creditor thereupon brought suit upon it 
against the bank. Held, that the proceedings of the 
comptroller had not produced a forfeiture of the fran- 
chise of the bank and a dissolution of the corporation, 
and that, therefore, the suit would lie against it. Pah- 
quioque Bank vy. Bethel Bank. 

2. The presentation of a claim against a national 
bank in the hands of a receiver, and the disallowance 
of the claim by the receiver, is not conclusive in respect 
to the validity of the claim, and is no bar to an action 
at law by the creditor. Ib. 

83. The claim of a creditor bank against a national 
bank in the hands of a receiver was for notes and bills 
sent by the plaintiffs to the cashier of the defendant 
bank for collection. The plaintiff bank was a holder 
of the paper for collection, but had paid its full amount 
to other banks from which it was received. The cash- 
ier of the plaintiff bank had given notice to the cashier 
of the defendant bank to protest and return all paper 
not paid, but the paper of one S., which had been sent 
by the plaintiff bank to the cashier of the defendant 
bank for collection and charged to the latter, and 
posted in the account against the defendant bank, 
was not paid by S., and was not protested or re- 
turned, or any notice of its non-payment given to 
the plaintiff bank. A semi-monthly statement of the 
account was sent the cashier of the plaintiff bank to 
the cashier of the defendant bank and its correctness 
acknowledged by the latter. Held, that the plaintiff 
bank had a right, after reasonable time had elapsed 
without notice of non-payment or a return of the 
paper, to charge the amount to the defendant bank, 
and to recover in assumpsit for an account stated. Ib. 

4. By collusion of the cashier of the defendant bank 
with S. in fraud of his bank, the paper of 8. in the 
hands of the cashier was not paid, nor entered upon 
the books of the defendant bank, nor brought to the 
knowledge of the directors, and the drafts of third 
persons furnished to the plaintiff bank to provide for 
the payment of the balance due from the defendant 
bank, and which in large part were not paid, were 
furnished by 8S. through the defendant’s cashier. 
Held, that, as the cashier of the defendant bank 
received the paper sent by the plaintiffs for collection, 
and hai ostensibly the power usually given to cashiers 
of banks, he made the defendant bank liable to the 
plaintiff bank for the amount of the paper of 8. which 
he retained without collection, protest or notice. Ib. 

5. In such a case the plaintiffs could not be affected 
by the fraud of the cashier of the defendant bank 
unless knowledge of it at the time could be brought 
home to them. Ib. 

BANKRUPT ACT. 

1. The levy of an execution on the property of a 
bankrupt within four months before the institution of 
proceedings in bankruptcy under the United States 
bankrupt act is not vacated by such proceedings, 
although the judgment may have been rendered in a 
suit brought within the four months. Beers v. Place. 

2. An assignee in bankruptcy represents the creditors 
of the bankrupt as well as the bankrupt himself, and 
can take advantage of any remedy which would have 
been open to an attaching creditor. Ib. 


CHARITABLE USES. 


1. The statutes of 1702 with regard to gifts for chari- 
table uses provides that all lands and estates that have 





been or shall be given by the general assembly or by 
any town or person for the maintenance of the ministry 
of the gospel, or for any other public and charitable 
use, shall forever remain and be continued to such 
use, and shall be exempt from the payment of taxes, 
Held, that this statute did not constitute a contract 
between the State and either the donors or the donees 
of such charitable gifts, that the property so given 
should forever be exempt from taxation, and that 
therefore a statute making it taxable in certain cases 
was not unconstitutional. Lord v. Town of Litchfield, 

2. If to be regarded as such a contract, a lease of the 
property for 999 years for a gross sum, without 4 
reservation of rent, would be such a violation of the 
condition of the contract that the State would no longer 
be bound by it. Ib. 

3. The present suit was brought by the owner of lands 
claimed to be exempt from taxation under the act of 
1702, to recover money compulsorily paid for such tax. 
The land in question was the same land held in the 
case of Landon v. Litchfield to be exempt from taxation 
under that statute, and the sole question in the present 
case was as to its liability to taxation. An act had 
been passed in 1859, since that decision, making such 
lands taxable where conveyed to other parties and no 
longer productive of income to the original donee, as 
was the case with the lands in question. Held, that 
the judgment in the case of Landon v. Litchfield did 
not estop the defendants from claiming the lands to be 
taxable: 1st. Because the record in that case did not 
show that that precise point was decided; and, 2d. 
Because the act of 1859 made the question a different 
one, it then being as to the liability of the land to tax- 
ation under the law of that time, and now as to its lia- 
bility under the law of the present time. Ib. 


HIGHWAY. 


1. A highway surveyor may make such reasonable 
changes in a road-bed, within the limits of the high- 
way, by widening it or altering its location, as in his 
judgment the interests of the public require, without 
being liable in damages to the adjoining proprietors. 
Munson v. Mallory. 

2. Where a highway surveyor widened a road-bed 
ten feet, upon his own judgment as to the necessity of 
such an improvement, it was held that the court could 
not, as a matter of law, regard the act as a wrong to an 
adjoining proprietor. Ib. 

3. Where a highway surveyor agreed to pay a person 
living on the road a certain sum for repairing it, and 
the person employed told the surveyor at the time that 
he should widen the road-bed at the point in question, 
and the surveyor assented to its being done, it was held 
that the act of the person widening the road was to be 
regarded as the act of the surveyor. Ib. 

4. In an action of trespass by an adjoining proprie- 
tor for an injury done to the soil of a highway in front 
of his land, the defendant under the general issue may 
give in evidence an authority from the highway sur- 
veyor to do the act complained of. Ib. 

5. In an ordinary case of trespass to land a mere entry 
constitutes a trespass, and a justification must be set 
up by a special plea or in a notice under the general 
issue; but in the case of trespass, brought for an injury 


| to land belonging to a highway, such entry is not of 
| itself a trespass, and it is incumbent on the plaintiff to 
| prove, as a part of his case, special wrongful acts of the 


defendant, and the general issue sufficiently denies the 
unlawful character of such acts. Ib. 
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ILLEGAL CONSIDERATION, 


The statute (Gen. Statutes, tit. 28,§1) provides that 
all contracts of which the consideration is in whole or 
part money won at a horse race shall be utterly void. 
A. and B. agreed to race their horses for a purse of $500, 
each to put half that amount into the hands of the 
defendant as stakeholder, and the whole to belong to 
the winner. Each deposited $250 with the defendant, 
and he deposited in the bank $125 in bills received by 
him of B., the same being placed to his credit in bank 
with his other private funds. B. won the race and 
demanded the $500 of the defendant. A. forbade the 
payment, but the defendant delivered to B. the money 
in his hands, $375, and gave him his own check on the 
bank for $125, payable to bearer. Held, that the plain- 
tiff, to whom B. transferred the defendant's check for 
a valuable consideration, could not recover upon the 
check. Conklin v. Roberts. 


INSOLVENT LAW. 


1. Where a conveyance of property was made by an 
insolvent within sixty days before his going into insol- 
yency, but was made in pursuance of an agreement 
entered into several months before, and upon a con- 
sideration then received, and for a purpose then in- 
tended, it was held, that the conveyance should be 
treated as if made at the time of the agreement, and 
that therefore it was not affected by the insolvent pro- 
ceedings. Marvin v. Bushnell. 

2. But where a trustee in insolvency held certain 
property which the debtor had equitably assigned to a 
surety who was insolvent, but the surety had not paid 
the debt for which he was holden, and it was neither 
alleged nor found that certain security already held by 
him was not adequate, the court refused to decree the 
property to him. Ib. 

CORPORATION. 

1. A dissolution of corporation by forfeiture can 
only be effected by judicial proceedings against the 
corporation, taken for that purpose, a hearing or an 
opportunity for a hearing had, and a judgment of for- 
feiture had thereon. Pahquioque Bank v. Bethel Bank. 

2. A dissolution of a corporation by winding up, or 
other act of its stockholders, or by limitation, or in 
any mode except legislative repeal or judicial decree, 
does not affect the rights of creditors. Ib. 

8. The act of 1865 provides that mutual insurance 
companies chartered by this State shall every year 
make return under oath to the State comptroller of the 
total amount of cash capital belonging to them on the 
first day of October, and that it shall be their duty to 
pay to the treasurer of the State a sum equal to one 
per cent on such capital. Held, that the tax was upon 
the franchise of the corporation and not upon its prop- 
erty as such, and that, therefore, such a corporation was 
not entitled to deduct from the amount of its capital 
so to be returned, the amount of bonds of the State and 
of the United States held by it which were by law 
exempt from taxation. Coite v. Connecticut Mutual 
Life Ins. Co. 

4. The defendants were a mutual life insurance com- 
pany, and on the first of October were chargeable with 
aconsiderable amount of declared dividends. These 
dividends were intended to be paid. by applying them 
on premium notes, of which the company held a larger 
amount, and it was their practice to apply the divi- 
dends in this way at the maturity of the notes. The 
premium notes were not included in the return of its 
cash capital made by the company. Held, that these 





unpaid dividends were not to be deducted from the 
cash capital in ascertaining the amount which was to 
be the basis of the tax. Ib. 

5. The company also owed at the time a large amount 
of ascertained unpaid losses. Held, that the amount 
of these should be deducted from the amount of the 
cash capital. Ib. 

6. The statute provides that the treasurer and comp- 
troller of the State shall be a board to examine and 
correct all statements returned to the comptroller for 
the purpose above mentioned, and that if such return 
should not be made or should in the opinion of the 
board be incorrect, the board shall, within ten days 
after the time limited for making such return, make 
out such statement upon the best information they can 
obtain; that a copy of each statement approved, cor- 
rected, or made out by the board shall be sent by them 
to the corporation interested; and that their decision 
shall be final as to the value and amount of the prep- 
erty of such corporation. The defendants made a 
return on the first day of October, 1865, in the words 
following: ‘* Total amount of cash capital (less $3,134,- 
026 United States and state bonds), $1,994,799.” It did 
not appear by the record whether any action had been 
taken by the board with regard to the return, but it 
appeared that the defendants had paid the tax to the 
treasurer upon the basis of the return as made. Held, 
1. That there was no presumption that the board had 
exercised its jurisdiction in the matter and that the 
burden of proof upon the point lay upon the defend- 
ants. 2. That any approval of the return by the board 
which might be inferred was to be regarded as an ap- 
proval of the statement with regard to the whole 
amount of the cash capital, and was not to be taken as 
an approval of any deductions therefrom, a statement 
of such deductions not being an appropriate part of 
such areturn. 3. That the provision of the act with 
regard to the sending of a copy of the approved or cor- 
rected statement to the corporation was merely direct- 
ory, and the sending of such copy not essential to the 
validity of the proceedings. Ib. 

INSURANCE. 

Where an insurance company has an agent in another 
State upon whom service of suit can be made as 
required by the law of such State, it cannot revoke the 
authority or representative character of such agent 
(having no other such agent within the State), and 
thus prevent the service, while it has contracts of 
insurance outstanding in such State. Semmes v. City 


Fire Ins. Co. 
LANDLORD AND TENANT. 


1. The plaintiff leased certain premises to A., who 
covenanted to pay the rent, and the defendant became 
his surety. In asuit on the guaranty against the de- 
fendant, he claimed in his defense that the plaintiff, by 
receiving an order drawn by A. on P. for the rent, and 
accepted by the latter, discharged the defendant from 
his suretyship. The court below found that neither 
the plaintiff nor A. understood the receiving of the 
order as releasing A. from any of the obligations of his 
lease. Held, that A.’s obligation to pay the rent was 
not affected, nor the liability of the defendant as his 
surety. Burnham v. Hubbard. 

2. The express covenant of A. to pay the rent could 
not be discharged by any mere collateral matter and 
by nothing short of a mutual agreement. Ib. 

3. A receipt by a lessor of rent from an under-tenant 
of his lessee is not necessarily an acknowledgment of 
the under-tenant as his own tenant. Ib. 
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LIFE INSURANCE. 


N., who had for many years been a local agent of a 
life insurance company, held a policy of the company 
on his own life in the name and for the benefit of his 
wife. Renewal certificates signed by the secretary of 
the company were placed in his hands to be used in 
receiving payment of premiums upon policies held in 
his vicinity, all of which contained a provision that 
they should not be valid until the premium was paid 
and they were countersigned by N. as agent. Upon the 
payment of the premium upon the policy in question, 
in 1866, such a renewal certificate was taken by N., but 
was not countersigned by him as agent. N. died in 
1867, and after his death a similar receipt was found 
among his papers for the premiums due in 1867, but 
was not countersigned by him. Held, in a suit by his 
widow on the policy, that the court committed no error 
in charging the jury that the receipt, under the cir- 
cumstances, was prima facie evidence of the payment 
of the premium. Norton v. Phenix Mutual Life 
Ins. Co. 

MORTGAGE. 

1. The parties in a foreclosure suit agreed upon a 
time for redemption to be limited by the decree, but 
by mistake the time was inserted in the decree. The 
mortgagor failed to redeem within the time agreed, 
and the mortgagee, supposing his title to be absolute, 
took possession and continued in possession for three 
years, making extensive improvements, the mortgagor, 
during that time, occupying a portion of the prem- 
ises as his tenant. The premises were worth at 
the time of the decree but little more than the in- 
cumbrance, but during the three years nearly doubled 
in value, aside from the improvements. At the end of 
the three years the mortgagor, discovering the mistake 
in the decree, brought a petition to redeem, to which 
the mortgagee filed a cross-bill praying the court to 
amend the decree in accordance with the original agree- 
ment. The court decreed that the amendment be 
made, and dismissed the petition. Held, to be no error. 
Colwell v. Warner. 

2. The mortgagor, upon the hearing of his petition 
to redeem, offered evidence to show that the mortgage 
note was without consideration. His petition con- 
tained no averment to that effect. Held, 1. That the 
evidence was inadmissible for want of such averment. 
2. That it was inconsistent with the admissions of his 
petition in which he offered to pay the amount that 
should be found due upon the note. 3. That it was not 
rendered admissible by the allegations of the cross-bill 
with regard to the mortgage note, the cross-bill pray- 
ing only for an amendment of the original decree and 
a confirmation of the mortgagee’s title under the same, 
and the mortgagor having filed no answer thereto. Ib. 

3. A second mortgagee foreclosed the mortgagor and 
afterward redeemed the first mortgage. Held, that 
the mortgagor had no right to redeem the first mort- 
gage. The equity of redemption, upon which alone 
the mortgagor could stand to redeem, was extinguished 
by the foreclosure and his title had become absolutely 
vested in the second mortgagee. Ib. 

4. A creditor of a mortgagor levied an execution on 
the equity of redemption and had an undivided part 
of it set off to him thereon. The mortgaged premises 
were appraised at more than sufficient to pay both the 
mortgage and execution debts. Held, that the levying 
creditor could not sustain a petition for the sale of 
the mortgaged premises and a division of the proceeds 
among the parties interested. Spencer v. Waterman. 





5. A mortgagee has a right to the whole mortgaged 
premises as security for his debt, and cannot be com. 
pelled to take a portion of the premises either ag 
security or payment, nor to submit to the uncertain 
result of a sale made by order of the court. The only 
remedy of any person holding or interested in the 
equity of redemption is to redeem by paying the 
mortgagee the full amount of his debt in money. Ib, 


OUSTER. 


The receipt of rents and profits from real estate is 
not of itself such a possession as to prove an ouster of 
the party holding the legal title, and to render voida 
conveyance by him, but is consistent with the suppo- 
sition of a possession in some way subordinate to the 
title of the owner. Averill v. Sanford. 


PRINCIPAL AND AGENT. 


1. The plaintiff sold certain goods to the defendants 
through F., their general agent, who was fully author- 
ized to make the purchase. Afterward, upon the rep- 
resentation of F. to the plaintiff that it was necessary 
to send a receipted bill to the defendants in order to 
obtain payment of it, the plaintiff receipted the bill of 
the goods and delivered it to F. F. presented the bill, 
thus receipted, to the defendants, who paid the amount 
to him, they having no knowledge of the circumstances 
under which the receipt was given. The money so re- 
ceived by F. was never paid to the plaintiff. Held, in 
an action of an assumpsit, brought against the defend- 
ants for the amount of the bill, that the plaintiff was 
entitled to recover. Willard v. Buckingham. 

2. F. being the general agent of the defendants, and 
authorized to purchase the goods, he was acting in the 
whole matter within the scope of his authority, and 
his acts and declarations were to be considered as the 
acts and declarations of the defendants, and his knowl- 
edge of the circumstances under which the receipt was 
given as their knowledge. Ib. 

3. And held that it could not be inferred from the 
facts that the plaintiff had made F. his own agent in 
the matter. Ib. 


RECOGNIZANCE, CRIMINAL. 


A prisoner gave bond, with sureties, for his appear- 
ance at the next term of the court, and before such 
next term was arrested in the State of New York upon 
a governor’s requisition from the State of Maine, fora 
crime previously committed in the latter State, and 
was taken to that State and there imprisoned, and was 
actually in prison there at the time his appearance was 
demanded in court in this State. A motion for a con- 
tinuance of his case was made by his counsel, and de- 
nied, and his bond was called and forfeited. Held, 
that the facts constituted no defense to a suit on the 
bond. Taintor v. Taylor. 


STATUTE. 


A statute that prescribes that a thing shall be done 
in a particular way carries with it an implied prohibi- 
tion against doing it in any other way. City of New 
Hawen v. Whitney. 

TAXATION. 

A New York corporation, having its principal office 
and business in that State, owned and occupied certain 
real estate in B. in this State which became taxable on 
the Ist day of October. On the 11th September, the 
corporation having shortly before been adjudged a 
bankrupt in the State of New York, the bankrupt 
court assigned to an assignee all their property, includ- 
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ing the real estate in B. On the 27th September, the 
assignee took possession of said real estate, but the 
assignment was not recorded in the land records of B. 
until the 19th of December. In November, no tax list 
having been handed in by the corporation or the 
assignee, the assessors, not knowing of the bankrupt 
assignment, filled out a list in the name of the corpora- 
tion and put said real estate therein, and added ten 
per cent to the act»al valuation of the same, such 
additional valuation being authorized by law in the 
case of resident tax payers who failed to file their lists. 
Held, 1. That the tax list was lawfully made in the 
name of the corporation. 2. That the corporation 
could not be regarded asa resident tax payer, and that 
therefore the ten per cent valuation was not lawfully 
added by the assessors. Jones v. Town of Bridgeport. 


TRADE-MARK. 


A decree enjoined the respondents from selling my 
pritannia spoons in packages with certain described 
labels and numbers, which were found to be a violation 
of the petitioners’ trade-mark, or with labels and 
numbers so nearly like those of the petitioners, which 
were particularly described in the decree, as to be cal- 
culated to induce purchasers to believe the spoons to 
be the manufacture of the petitioners. On a writ of 
error brought to reverse the decree on account of its 
uncertainty, it was held, 1. That the respondents could 
clearly understand from the decree that they were 
enjoined against using the particular labels and num- 
bers described in it, and that so far the decree was free 
from uncertainty. 2. That if, beyond this, the decree 
was so indefinite that the respondents could not know 
with reasonable certainty what they were prohibited 
from doing, their remedy was by way of application to 
the superior court to modify the decree, and not by a 
writ of error. Boardman v. Meriden Britannia Co. 


TRUSTEE. 


A will gives property to a trustee for the benefit of a 
daughter of the testator, the income to be paid to her 
annually until she should reach the age of twenty-five 
years, at which time the property was to be conveyed 
to her absolutely, with a right on the part of the trus- 
tee in his discretion to convey all the property to her 
before reaching that age, and with a bequest over to 
other relatives of the testator in case the daughter 
should die without issue before the property was so 
conveyed to her. The daughter died without issue 
before arriving at the age of twenty-five years. Pre- 
vious to her death the trustee had delivered to her a 
small portion of the trust estate. Held, that the trus- 
tees under the provision authorizing him to convey to 
her all the property in his discretion before she should 
reach the age of twenty-five, had a right to deliver to 
her such portion of the property as he thought best. 
Sellew’s Appeal from Probate. 


TRUST ESTATE. 


A will contained the following devise: —‘‘I give to 
K. (certain real estate, describing it) in trust for my 
nephew G., and I direct said trustee to pay to said G. 
the rents and profits of said estate exclusive of all other 
persons, to be paid to him or upon his written order 
made annually, and this devise is not to inure in any 
manner for the benefit of any creditors of said G., but 
is intended to be for the only use and benefit of said G. 
and for such use and purpose only as he shall annually 
appoint.” Held,—1. That the interest of G. in the 
devise was a vested life estate in the rents and profits 





ofthe land. 2. That this interest could not be reached 
by an attachment of the land and levy of execution 
upon it. 3. That a bill in equity against the trustee, 
by a creditor of G. who had levied on the land, to com- 
pel him to pay over the accruing rents and profits to 
the creditor, could not be sustained. 4. That rents 
and profits in the hands of the trustee could be taken 
by any creditor of G. by foreign attachment, and that 
there was no way in which a creditor could secure the 
future rents and profits. Easterly v. Keney. 


VESSEL. 


1. A master of a vessel is presumed to continue such 
until some overt act or declaration of the owners dis- 
places him from that station. Fox v. Holt. 

2. The enrollment which describes him as master is 
evidence of the fact till the contrary is shown. Ib. 

3. A bill of lading signed by the master binds the 
vessel, although the word “master” is not appended 
to his signature. Ib. 

4, A master taking on board cargo for carriage binds 
his vessel to deliver it, whether he signs a bill of lading 
or not. Ib. 

5. The owners, and the master as their agent, have 
a lien on the cargo carried in their ships for the freight 
money, and can retain the same until the freight is 
paid or the payment secured by the consignee. Ib. 

6. A master can bind his owners for necessary repairs 
and supplies furnished in a foreign port, or a port of 
another State, but such supplies must relate to the con- 
dition, or the use and employment of the ship. Ib. 

7. If the master is owner pro hdc vicé, he cannot 
bind the owners, but his contracts for necessaries may 
bind the ship and constitute a lien on her. Ib. 

8. In case of pressing necessity, where the master 
cannot conveniently and readily communicate with his 
owners, he may bind them and the ship in a home 
port. Ib. 

9. A master can in no case bind the ship or owners 
for his private debts, or for supplies furnished his 
family. Ib. 

10. A mortgagee of a ship, or the holder of acon- 
ditional bill of sale, out of possession, is not liable for 
supplies and repairs. Ib. 

11. Where a consignee refuses to pay the freight on a 
cargo, or properly secure the payment, it is the duty of 
the master to store the same at the port of delivery in 
care of a third party, in some convenient place, subject 
to the order of the owner or consignee on payment of 
the freight money. Ib. 

12. In case no one will receive the cargo on storage 
at the port of delivery, the master may leave it at the 
nearest convenient port. Ib. 


VOLUNTARY CONVEYANCE. 


1. The defendant, at the request of R., to whom he 
was indebted for money previously received, made two 
notes for the amount of the debt, payable one to the 
defendant’s wife, and the other to his daughter, and 
delivered them to R., who at once delivered them to 
the defendant’s wife and daughter, they giving no con- 
sideration therefor. R.’s assets, at this time, were 
insufficient to pay his debts without these notes, but 
more than sufficient with them. In an action brought 
by the administrator of R. against the defendant, for 
the amount of the notes, it was held,—1. That the gift 
of the notes by R. to the wife and daughter of the de- 
fendant was not good against his creditors. 2. That 
judgment ought to be rendered for the plaintiff for the 
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full amount of the notes, and that he would hold the 
balance, not needed for the payment of debts, in trust 
fer the wife and daughter of thedefendant. Freeman 
v. Burnham. 

2. It was found by an auditor that R. was indebted 
at the time of the delivery of the notes, and that his 
estate was still indebted for the same debts, and 
that without the notes his estate was insufficient to 
pay the debts in full. Held, to be the fair import of 
the finding that R.’s estate, at the time the notes were 
delivered, was insufficient without the notes to pay his 


debts in full. Ib. 
WAR. 


1, A state of war, recognized as such by and between 
belligerent parties, suspends all contracts in existence 
between citizens of the respective belligerents at the 
time war commences. Semmes v. City Fire Ins. Co. 

2. At the termination of the war such contracts are 
revived, and the remedies for their enforcement are 
restored. Ib. 

3. The late war between the United States and the 
so-called Confederate States suspended all contracts 
between the citizens of the respective parties thereto. 
Ib. 

4, A treaty of peace usually marks the time at which 
a war ceases and contracts between the belligerents 
are revived. Tb. 

5. But the late war was not, and could not, be ter- 
minated by a treaty of peace, as the so-called Confed- 
erate States were politically annihilated, only one 
party to the contest surviving. Ib. 

6. The question when a war begins or terminates is 
a political and not a judicial one, and courts must, in 
ascertaining whether a state of war exists, look to the 
action of those departments of the government in 
which that subject is confided by the constitution. 
The action of those departments, when within the 
authority conferred by the constitution, is conclusive 
and binding on the courts as well as on the citizens. Ib. 

7. The proclamation of the president of the United 
States, of June 13th, 1865, declaring, among other 
things, “that all restrictions upon internal, domestic 
and coastwise intercourse and trade, heretofore im- 
posed on the territory of the United States east of the 
Mississippi river, are annulled, and I do hereby direct 
that they be forthwith removed,” was a valid exercise 
of executive power, the effect of which was to revive 
all contracts and remedies thereon between citizens of 
the rest of the United States and those of the seceding 
States east of the Mississippi river, which had been sus- 
pended by the war. Ib. 

WATER-COURSE. 

1. The petitioners were mill owners on Westfield 
river. Prior to 1826, Strap brook was a tributary of 
that river. In that year the brook was lawfully taken 
by the Farmington canal company under powers con- 
ferred by its charter and by a new channel transferred 
from its old bed into the canal and through the canal 
into Farmington river. The canal company, in 1848, 
abandoned its canal and practically ceased to exist, 
but the brook thus diverted had ever since continued 
to flow toward Farmington river. The petitioners 
purchased their mill sites and established their mills 
after the brook had thus been diverted and while the 
canal company was in existence and operation. The 
question as to their right to a restoration of the brook 
to its original channel as against riparian owners upon 
the new channel, discussed but not absolutely decided. 
Agawam Canal Co. v. Edwards. 





WILL. 


1. A testator gave the use of one-half his property 
“to L., and H. his wife, during their natural lives,” 
Held, to mean L. and H. and the survivor of them. 
Jacobs v. Bradley. 

2. A legacy was given to “the Episcopal society in 
Hamden. Held, to be a good legacy to ‘‘ Grace church,” 
that being the only Episcopal society in Hamden. Ib. 

3. A pecuniary legacy was made payable at the expi- 
ration of the lives of certain persons to whom, by the 
preceding bequests, the testator had given the life use 
of most of his estate. This legacy was followed by 
sundry other pecuniary legacies, in most of which no 
time of payment was specified. Held, that the pro- 
vision with regard to the time of payment of the legacy 
first mentioned did not apply to the other legacies. Ib. 

4. A legacy to a school district contained the follow- 
ing condition: ‘Provided the school-house shall be 
located one-half mile from where it now stands.”’ The 
school district, after the death of the testator, voted 
to build a new school-house where the old one stood, 
and were proceeding with the construction of the 
same. Held, that the legacy should be treated as 
lapsed. Ib. 

5. The will gave ‘“‘all articles of furniture in the 
house to H., so long as she or her husband shall occupy 
the house and use the same.’’ Held, to be a bequest of 
the use of the furniture, under the limitation stated, 
to H. and her husband, and the survivor of them. Ib. 


WITNESS. 

A party requested the court to charge the jury that, 
where a witness soon after a transaction had given a 
version of it materially conflicting with his testimony 
in court, his evidence must be regarded as impeached. 
The court charged that the testimony of the witness in 
such a case was entitled to little if any credit, but that 
testimony as to such conflicting statements was often 
very unreliable and likely to be colored by the feelings 
of the listeners. Held, to be unexceptionable. Thorp 
v. Town of Brookfield. 





lia cncieatinie 
COURT OF APPEALS ABSTRACT. 
JUNE DECISIONS, 1871. 
ARBITRATION AND AWARD. 


Judgment under: how reviewed.— The judgment upon 
award, under the statute, can only be reviewed in this 
court by writ of error. Proceedings under the revised 
statutes relating to arbitrations are expressly exciuded 
from the operation of the code and the remedies given 
by it. Turnbull v. Martin. Opinion by Allen, J. 

ATTORNEY AND CLIENT. 

Employment of attorney by one of jointly interested 
parties.— An agreement whereby the several subscrib- 
ers undertake to contribute to a common fund to main- 
tain, by litigation, a general right asserted by them, 
upon which their separate interests depend, gives no 
right to any one of those subscribing to employ counsel 
in behalf of the whole; and where such counsel is 
employed by some subscribers, representing themselves 
as a committee, he cannot recover from the others 
without some proof of their assenting to such employ- 
ment, or of the proper appointment of such committee. 
Smith v. Duckhardt. Opinion by Andrews, J. 

BILLS AND NOTES. 

Draft on bunk as to subsequent deposits.— A draft 

drawn upon a savings bank, where the depositor has 
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no funds, will not operate as an assignment of funds 
subsequently deposited by him in such bank. It is to 
such funds a mere direction or authority to the bank. 
Fordsed v. Seaman’s Savings Bank. Opinion by Rap- 


allo, J. 
COMMON CARRIERS. 

1. Effect of stipulation in bill of lading: how far 
available to carrier.— The plaintiff, at Louisville, placed 
certain goods in the possession of the Jeffersonville 
Railroad Company, they agreeing to transport such 
goods to New York and to deliver them to plaintiff’s 
consignee there. The Jeffersonville railroad extends 
only to Indianapolis, and had necessarily to send the 
goods over connecting lines to execute its contract. 
At the time of making the shipment the plaintiff ac- 
cepted a bill of lading, in which it was stated that the 
eompany would not be liable for loss by ‘‘ unavoidable 
accident of the railroad and fire in the depot,’ and 
after other specifications were the words, etc., “‘ all rail, 
P. R. R.”’ The defendant, a corporation having a line 
running from Philadelphia to New York, included in 
which are twenty miles of water transportation, re- 
ceived the goods, and while in its possession, in a place 
used by it for the deposit of merchandise to be trans- 
ported, were destroyed by fire. There were from 
Philadelphia to New York all rail routes, with the 
exception of a ferry across the river at New York. 
Held, that the Jeffersonville railroad, having taken the 
goods for transportation at a special rate, and delivered 
at the time a bill of lading, which was accepted by the 
plaintiff, he is bound by the exemption from liability 
inserted in the bill, and the Jeffersonville railroad 
would not be liable for loss occurring within the excep- 
tion. Magee v. Camden and Amboy Railroad, ete., Co. 
Opinion by Andrews, J. 

2. In the absence of evidence to the contrary, it is to 
be presumed that the defendant and other connecting 
lines in the transportation of the goods were acting in 
the employ of the first company, and under the same 
liability as provided in the bill of lading. Ib. 

3. A railroad company may bind itself by a contract 
beyond the termination of its own road. Ib. 

4, If, however, the first company should make with the 
connecting lines any contract as to liability more favor- 
able than the one made by the shipper with it, that 
contract would, at his election, inure to his benefit. Ib. 

5. The words “‘all rail,’’ inserted in the bill of lading, 
constituted a direction by the owner to transport the 
goods by that mode, and the carriage of the goods ina 
different manner, as by a route which is partly by 
water, and which was not necessarily taken, renders 
the party undertaking such carriage an insurer, and he 
cannot avail himself of any exception. Ib. 

6. The defendant, having undertaken to carry the 
goods in violation of the contract, lost the benefit of 
the exemption from liability, and is liable for their 
loss. Ib. 

CONSTITUTIONAL LAW. 

1. Act for collection of claims against vessels: consti- 
tutionality of.—Any State law which attempts to pro- 
vide for the enforcement of a maritime claim or 
contract, by any but a common-law remedy, infringes 
upon the exclusive jurisdiction of the federal courts 
over that class of cases. Brookman v. Hamill. Opin- 
ion by Rapallo, J. 

2. So far as State laws create liens and provide reme- 
dies for claims not maritime, and over which the courts 
of admiralty have no jurisdiction, they are perfectly 
valid and operative. Ib. 





8. Where process in rem is refused by the United 
States courts, on the ground of want of jurisdiction 
over the cause of action, such cases must be left to the 
State tribunals. Ib. 

4. Cases arising from claims for material or supplies 
furnished to vessels in foreign commerce, though at 
the home port, or to domestic vessels not engaged in 
purely internal navigation of the waters of a State, are 
of admiralty and maritime jurisdiction. Ib. 

5. All State statutes which attempt to confer on State 
courts a remedy for marine torts or marine contracts, 
by proceedings strictly in rem, are void. Ib. 

6. Wharfage demands have been, from very early 
times, treated as one class of well-recognized maritime 
demands, and are cognizable only in United States 
courts. Ib. 

7. And a bond given to discharge a vessel from an 
attachment issued by a State court, in pursuance of 
the act to provide for the collection of demands against 
ships and vessels (Laws of 1862, chap. 482), where the 
claim was for wharfage, is void, and an action cannot 
be maintained thereon. Ib. 


CONTRACTS. 


1. Effect of contract to assume perils of navigation: 
negligence.— The plaintiff, owning a canal boat, engaged 
the defendant to tow it from Albany to New York, 
and paid him the agreed price therefor. It was agreed 
that the service should be done at the risk of the owner 
of the boat. The boat was detached from the tow- 
boat, and abandoned a short distance from Albany. 
Held, that the defendant was not a common carrier, 
and that the contract made by the parties, exempting 
the defendant from liability to be incurred in the per- 
formance of his duties, was valid. Woodin v. Austin. 
Opinion by Grover, J. 

2. The defendant was, by the agreement, exempted 
from liability for damage arising from the perils of 
navigation, but not for that arising from his own negli- 
gence, whether gross or ordinary. Ib. 

3. The correct rule is, that such a contract creates no 
exemption for injuries sustained by negligence of any 
degree, for the reason that such exemption was not in 
the contemplation of the parties, and is not embraced 
in the contract. Ib. 

See Common Carriers. 
CORPORATIONS. 


Subscription for shares in unorganized.— The plain- 
tiff subscribed for certain stock of an oil company 
about organizing, on the faith of a prospectus, which 
stated that ‘‘the company’s property now comprises 
almost 270 acres in fee simple,”’ etc., and then proceeds: 
‘* Whereas, G. A. B.,”’ etc., “‘and their associates, pro- 
pose to organize a company, to be known as the N. L. 
O. Co.,” etc.; ‘‘ whereas, said company intend to pur- 
chase certain oil and mineral lands,’ etc. The name 
of the plaintiff and other subscribers for stock were 
affixed to this prospectus. The company was organized 
and went into operation. Eight of the parcels of land 
named in the prospectus were purchased; two other 
parcels named were not purchased, because a good title 
to the land could not be given; but one parcel not 
named, but believed to be of equal value to one of the 
unpurchased parcels, was purchased in its place. The 
plaintiff brought action to recover for the amount he 
had paid for his stock. Held, that the prospectus, 
properly construed, gave no assurance that the land 
described was already acquired, but only of an inten- 
tion to purchase. That the company having acted in 
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good faith, and having purchased the land intended to 
be acquired, so far as a satisfactory title could be ob- 
tained, the failure to acquire all the proposed lands 
was a misfortane that must be shared by all the stock- 
holders in common, and that the plaintiff was not 
entitled to recover the money paid by him for stock, 
on the ground that it was impossible for the company 
to carry out its objects. Kelsey v. Northern Light Oil 
Co. Opinion by Grover, J. 
DAMAGES. 

On failure to ply with dition in lease. —The 
plaintiff, as assignee of the lessor, brought this action 
to recover damages for a failure on the part of the 
lessee of certain premises to sink a well as required by 
a condition in the lease. Held, that in such a case the 
proper measure of damages is not the amount required 
to sink the well, but the amount in which the plaintiff 
is injured by the default of the defendant, and if he 
receives no injury he is entitled only to nominal dam- 
ages. Chamberlain v. Parker. Opinion by Andrews, J. 

See Deeds, 5. 


DEEDS. 


1. Construction of covenanis in.—A deed given by 
defendant to plaintiff contained this clause: ‘‘ Reserv- 
ing always a right of way, as now used, on the west 
side of the above-described premises, for cattle and 
carriages, from the public highway to the piece of land 
now owned by Samuel B. Reeves, lying north of and 
adjoining the premises herein conveyed.”’ Reeves had 
used the right for more than twenty years, and had 
established it by suit against the plaintiff. Held, that 
while a reservation is always of some right tc be used 
by the grantor, issuing out of the estate granted, a deed 
must be so construed as to give effect to the design of 
the parties manifested by the language used. That the 
reservation in question cannot be construed to be a 
right to the grantor, but from the expression “‘as now 
used,” etc., must be understood to be appurtenant to 
the land owned by Reeves, and that the establish- 
ment by action against plaintiff of such right of way in 
Reeves was not a violation of defendant’s covenant for 
quiet enjoyment. Bridger v. Peerson. Opinion by 
Grover, J. 

5. Stipulation in, not to carry on certain business: 
practice: damages.— There was a contract not to erect 
or permit on the premises in question ‘“‘any manufac- 
tory of gunpowder,” etc., “distillery,”’ etc., “‘or other 
noxious or dangerous trade or business.”” Held, thata 
manufactory of parafine oil, though not a distillery, 
within the strict meaning of that word, if the business 
is noxious or dangerous it is equally within the prohibi- 
tion. The words “ noxious” and “‘ dangerous ”’ here are 
to be construed in the light of the previous specifica- 
tions, upon the maxim noscitur a sociis. Atlantic Dock 
Co. vy. Libby. Opinion by Church, C. J. 

3. The covenant was lawful. Ib. 

4. The direct finding by the referee that the business 
is dangerous is a finding of fact, although contained 
in the conclusions of law. Ib. 

5. No damages were recovered in the action, though 
an injunction was sustained. The referee certified 
that the value of the defendants’ property affected 
was upward of $50,000, and an order allowing $500 extra 
allowance to plaintiff granted. Held, error. There is 
nothing to show that defendants’ premises were not as 
valuable as before, and their title is not affected or im- 
paired by the judgment. Ib. 

(To be continued.) 








VOLUNTARY SETTLEMENT. 


It was long ago settled that a man who has executed 
a voluntary settlement cannot maintain a suit for 
specific performance against a subsequent purchaser 
for value. Smith v. Garland, 2 Mer. 123. The court 
will not impede the sale by which he seeks to get rid 
of it (Pulwertoft v. Pulvertoft, 18 Ves. 84), but neither 
will it assist him. It will not interfere in any manner 
respecting it, and, therefore, he has no equity to sup- 
port a bill against an unwilling purchaser, who refuses 
to complete, on the ground that there is a prior settle- 
ment affecting the property. This is a good ground of 
refusing to complete, because a voluntary settlement 
may be made good by matter ex post facto, of which 
the purchaser has no notice. Johnson v. Legard, Turn. 
& Russ. 294. 

On the other hand, a contract to sell the subject- 
matter of a voluntary settlement will be enforced at 
the suit of the purchaser, because the conveyance by 
the vendor defeats the prior voluntary settlement by 
the operation of the statute, and there is no equity in 
the beneficiaries to prevent a sale. Buckle v. Mitchell, 
18 Ves. 112. 

In Smith v. Garland (sup.) the bill was filed by the 
vendor against an unwilling purchaser, who repudiated 
the benefit of the statute of Elizabeth. In Peters y, 
Nicolls, 19 W. R. 618, the defendant alleged that he 
was a willing purchaser provided a good title could be 
made; but as the only objection to the title was the 
voluntary settlement, and he refused the plaintiff’s 
offer to rescind, the vice-chancellor held that the plain- 
tiff was entitled to a decree for specific performance. 

The case was one of a very peculiar character, but it 
deserves a passing notice, from its bearing on one of 
the most anomalous branches of our law, viz.: thata 
voluntary settlement, however free from actual fraud, 
is, by the operation of 27 Eliz., deemed fraudulent and 
void against a subsequent purchaser for valuable con- 
sideration, even where the purchase has been made 
with full notice of the prior voluntary settlement; 
though it is not easy to persuade one’s self, as Sir Wil- 
liam Grant remarked, in Buckle v. Mitchell (sup.), how 
a purchaser can be defrauded by a settlement, of which 
he has notice before he makes his purchase.—Solicitor’s 
Journal. 
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CORRESPONDENCE. 


DEFENSE OF A DISCHARGE IN BANKRUPTCY TO AN 
ACTION ON A JUDGMENT. 
CINCINNATI, O., August 24, 1871. 
Editor of the Law Journal: 

Dear Sir—It occurs to me that the profession at 
large would be interested in having their attention 
called to decisions promulgating doctrines at variance 
with the current belief and opinion, and, as I think, 
against the weight of authority, especially when they 
are selected for publication or notice in a legal period- 
ical of so extensive a circulation and influence as that 
of the JOURNAL. 

In the last number of the JouRNAL (No. 4, August 
19), page 61, is found the syllabus of the decision in 
Bradford v. Rice, by the supreme court of Massachu- 
setts, taken from the 102 Mass. 472, to the effect that a 
“certificate of discharge in bankruptcy is no defense 
to an action on a judgment recovered upon a debt 
provable in bankruptcy after the debtor had been 
adjudged a bankrupt.” It is true, that the court, in 
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the opinion delivered by Gray, J., say, that “the rul- 
ing of the court below was in accordance with a series 
of decisions of the supreme court of that State,” yet it 
is evident the court were influenced, to a considerable 
degree, by the decision of Judge Shipman in the dis- 
trict court of the United States for the district of Con- 
necticut (In re Williams, 2 Bank. Reg. 79), where it 
was held, “that a creditor, by taking a judgment in 
common form after the commencement of bankruptcy 
proceedings, loses the right to prove in bankruptcy.” 
And thereupon Judge Gray pertinently remarks ‘‘ we 
have been referred to no opposing decision of the 
federal courts."” Whatever may have been the fact as 
to ‘opposing decisions,” at the time the decision in 
Bradford v. Rice was rendered, it is now well known 
that there exists a number of such, and it is to these 
that I desire to call attention in this communication. 
The first case was that of Inre Brown, 3 Bank. Reg. 145, 
where the identical question passed upon by Judge 
Shipman (In re Williams, supra), came before Judge 
Blatchford, in the district court of the United States for 
the southern district of New York, where the second 
sentence of his decision reads as follows: ‘‘I have ex- 
amined the decision of the district court for the district 
of Connecticut in the case of In re Williams, 2 Bank. 
Reg. 79, and am compelled to dissent from it.’”’ The 
next case is that of In re Vickery, 3 Bank. Reg. 171, 
where the same question came up before Judge Withey, 
United States district judge for the western district 
of Michigan, and he emphatically says, in deciding the 
point, ‘I dissent entirely from the rule laid down in In 
re Williams, and fully concur in the decision in In re 
Brown, supra.”’ The third and last decision that I have 
seen reported is that of Judge Longyear, in the United 
States district court for the eastern district of Michi- 
gan, who dissents from Judge Shipman’s decision in 
the case in question, and asserts that it originates in a 
mistaken theory, viz.: “that the debt is extinguished 
by the judgment.”” To which Judge Longyear re- 
sponds, that ‘‘ the debt is not extinguished. The instru- 
ment, contract or obligation upon which the debt arose 
is extinguished, but not the debt. The debt remains. 
If this were not so, the judgment would destroy itself 
by extinguishing the very foundation upon which it is 
built. The debt was founded on contract; it is now 
founded on judgment, but is, nevertheless, the same 
debt. A judgment operates to extinguish a debt only 
when it produces the fruits of a judgment.’’ Citing, 
l4 Pet. 19, 32; 1 Blatch. C. C. 326, 328, 329; and 3 Com. 
216. 

Judge Longyear’s decision in this case, and Judge 
Withey’s in In re Vickery, supra, were almost simultane- 
ously rendered, and it is probable that neither knew of 
the other’s decision until both had been given. At all 
events, no reference is made in either to the other. I 
have given but a very short extract of the decision in In 
re Crawford. It is well worthy of a careful perusal, as 
it strikes me as the most forcible, consistent and logi- 
cal decision of any that has been published or re- 
ported on the question involved. It is apparent 
that the decision in Bradford v. Rice cannot be sup- 
ported, if the views taken and held by Judges Blatch- 
ford, Withey and Longyear, in opposition to those of 
Judge Shipman, be correct. The ruling in that case 
hinges upon the construction and effect given to a 
judgment obtained bya creditor of a bankrupt after 
his adjudication upon a debt provable against him. 
For the court say “‘ That if, after the institution of pro- 
ceedings in insolvency or bankruptcy, judgment is re- 





covered upon a debt provable under those proceedings, 
the original debt is merged and extinguished in the 
judgment, and the judgment is not provable against 
the estate of the debtor nor discharged by the certifi- 
cate.” Clearly showing that if the court had adopted 
the views expressed in In re Crawford, Inre Vickery and 
In re Brown, referred to, the decision would have been 
otherwise. I have not attempted to criticize the de- 
cision in Bradford v. Rice, neither was it my object or 
intention so to do, except so far as to refer your 
readers to the cases which are in conflict with the rea- 
soning of that case. But I may venture to express the 
opinion that the decision is an unfortunate one, and 
will work hardship to honest and confiding debtors, 
and discriminate unjustly in favor of cunning and 
relentless creditors, as it is fair to assume that judg- 
ments ef this class are and will be obtained more 
through the inadvertence or oversight and omission of 
the bankrupt or his assignee than through any good 
faith on the part of the creditor. 


J. W. JoHNSON. 


DISTRIBUTION OF WIFE’S PERSONAL ESTATE. 
ANGELICA, August 26, 1871. 
Editor Law Journal: ‘ 

Dear Sir— Your JouRNAL of 10th June, 1871, Vol. 
III, p. 375, gives notes of a case entitled ‘‘ Personal 
estate of the wife; to whom it goes at her death.” 

The revised laws of 1813, chapter 65, section 17, says: 
“Nothing in this act contained respecting the distribu- 
tion of intestates’ estates shall be construed to extend 
to the estates of femes covert that shall die intestate, 
but that their husbands may demand and have admin- 
istration of their rights, credits and other personal 
estate, and recover and enjoy the same as fully as they 
might have done before the passing of this act.’’ Re- 
ferring in the margin to 22 and 23 Car. II, c. 10, and 29 
Car. II, c. 30. By the revision of 1830 there were three 
sections that either directly or by implication recog- 
nized this right of the husband. 2 R. S. (3d ed.), 138; 
§ 30 (sec. 29), § 31 (sec. 30) next page, and § 83 (sec. 79), 
p. 161. The last-named sections read as follows: ‘‘ The 
preceding provisions respecting the distribution of 
estates shall not apply to the personal estates of mar- 
ried women, but their husbands may demand, recover 
and enjoy the same, as they are entitled by the rules of 
the common law.”’ 

This section was amended by the eleventh section of 
the act of 1867, as follows: 

The 79th section of chapter 6, title 3, of the 2d part 
of the revised statutes is hereby amended so as to read 
as follows: 

“$79. The preceding provisions respecting the distri- 
bution of estates shall apply to the personal estates of 
married women dying, leaving descendants them sur- 
viving; and the husband of any such deceased married 
woman shall be entitled to the same distributive share 
in the personal estate of his wife to which a widow is 
entitled in the personal estate of her husband by the 
provisions of this title, and no more.”’ 

It would seem that so far as married women dying 
leaving no descendants them surviving, the husbands 
would still be entitled to enjoy the personal estate in 
the same manner as if the act of 1867 had not been 
passed. Should not the act of 1867 have repealed both 
the thirtieth and thirty-first sections referred to, te 
have the effect the court seems to have given it? 
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As I have received much useful instruction from your 
valuable journal, I have taken the liberty, although an 
entire stranger, to send you this. 

, Yours respectfully, 
J. G. Coins. 


NOTES AND QUERIES, 
CORTLAND, Aug. 22, 1871. 
Editor of Albany Law Journal: 

Sir— Will some of your readers please answer the 
following questions? 

A. recovers judgment in justice’s court against B. 
for $40. B. appeals to the county court upon questions 
of law. In his notice of appeal B. does not state in 
what particular the judgment should have been more 
favorable to him, nor does he ask for a reversal of the 
judgment. 

Has A. any remedy before argument ? 

If, upon argument, B. should succeed in reversing 
judgment, who should costs be taxed against ? 

Yours respectfully, 


———__ +> e —— 


BOOK NOTICE. 


A Treatise on the Law of Fire Insurance. By Henry 
Flanders, author of a ‘‘ Treatise on Maritime Law,”’ 
“The Law of Shipping,’’ etc. Philadelphia: Clax- 
ton, Remsen & Haffelfinger, 1871. 

It is only within a few years that the law of insur- 
ance has come to form an important department of 
jurisprudence — so few, indeed, that its principles have 
scarcely yet been reduced toa system. This fact ren- 
ders the latest treatise and the latest decisions on the 
subject of more importance than they would otherwise 
be entitled to. 

Mr. Flanders says that he has endeavored to “sys- 
tematize the principles deducible from the numerous 
decisions of our courts upon the complex subject of 
fire insurance,”’ and it may be fairly said that he 
has, in the main, fulfilled his endeavor. He seems to 
have been a very carefal and industrious student of 
the cases, and has displayed good judgment in extract- 
ing and stating their principles; but, according to his 
own admission in the preface, his work is not the high- 
est type of a “treatise.” ‘“‘He has been sparing,” he 
says, “of adverse criticism, as in the practical busi- 
ness of the profession it is more important to know 
what the law is, than what, in the opinion of the writer, 
it should be.”’ This is quite true as it reads, but it 
impliedly admits, what a close examination of the 
book shows, that the author has seldom thought it 
necessary to give more than the gist of the decisions, 
whether harmonious or conflicting. Now, the true 
province of the treatise writer is, to make himself such 
a master of the subject that he may be able to give the 
underlying principles even where the decisions are 
conflicting, and to indicate the rule that should pre- 
vail. This is asking much of a text writer, but no 
more than many of them have given, and not to the 
detriment of the practical value of their works either. 

But among the treatises of the day this of Mr. Flan- 
ders is entitled to a very respectable rank. It is the 
best work on fire insurance with which we are ac- 
quainted, because it is the latest, and is reasonably 
accurate and exhaustive. The author has not noticed 
all the cases, which was, perhaps, not to be expected, 
but he ought not to have omitted such an important 
decision as that of Burbank v. Rockingham Ins. Co., 
24.N. H. 550 on the question as to whether the death 


J. 8. 





—<—<— 
of the assured and the succession of the heir operateg 
as an “alienation,” as that term is usually used in pol. 
icies. Indeed, the entire subject of alienation or 
change of title by death is either omitted or only ingj- 
dentally referred to. If there is any soundness in the 
decision in Lappin v. Charter Oak Ins. Co., 58 Barb, 
325, the subject is worthy of discussion. 

But errors of omission and commission will occur in 
every work, and this is no worse, in that respect, than 
the majority of our text-books, while in many other 
respects it is decidedly better. We should say that 
the author had scarcely reached the level of a profes- 
sional book-maker, and has therefore done his work 
more honestly and conscientiously than he otherwise 
might have done, as the professional book-maker is, at 
best, a sorry cobbler. 


OO 


GENERAL TERMS. 


. 1st Tuesday in September, third department, Bing- 
amton. 
; 2d Monday in September, second department, Brook- 


yn. 
2d Tuesday in September, fourth department, Ro- 
chester. 
lst Monday in November, first department, New 


York. 
2d Tuesday in November, third department, Sche- 


nectady. 
3d Tuesday in November, fourth department, Syra- 


cuse. 
' 2d Monday in December, second department, Brook- 
yn. 

—_—_-- oe —____ 


LEGAL NEWS. 


There are from twenty-five to thirty Hindoos study- 
ing for the bar in London. 


The law department of the congressional library 
contains 27,170 volumes. 

A London letter states that at one time in his check- 
ered career Tichborne or Orton was a convict on 
Cockatoo Island, Australia. 

Governor Geary, of Pennsylvania, has removed 
Assistant Attorney-General McClure, for his com- 
plicity in irregularities in connection with the collee- 
tion of certain war claims. 


At the recent commencement of St. John’s College, 
Annapolis, Md., the honorary degree of Doctor of 
Laws was conferred upon Hon. James L. Bartol, Chief 
Justice of the Court of Appeals of Maryland, and 
Hon. Richard I. Bowie, the former chief justice. 


A curious and antique document of twelve foolscap 
pages, containing copies of the wills of Francis, Henry 
and Thomas Layton, executed in England in 1682, 
1657 and 1671, was found ina dirt barrel, in Boston, a 
few weeks ago, by employees of the health department. 


Mr. Douglass, the acting commissioner of internal 
revenue, in a circular to his subordinates, says : From 
information at hand, I am led to believe that subordi- 
nate officers, in some few districts, have engaged in the 
preparation and prosecution of claims against the gov- 
ernment. The law for the punishment of an United 
States officer who shall act as agent or attorney for the 
prosecution of any claim against the governernment is 
very stringent (section 98 of the internal revenue act 
of July 28, 1868), and should be enforced with vigor 
against all offenders. It will be readily seen that such 
offenses afford peculiar embarrassment in the adminis- 
tration of the laws. 
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SOME NOTES ON SOUTHERN DECISIONS 
AND REPORTS. 


There is much truth in the remark of a judge of 
the United States supreme court, in a late case, that 
the judgments of courts, in times of great civil com- 
motion, are of but little authority, on a reconsidera- 
tion of any question, under circumstances less calcu- 
lated to disturb and sway the course of thought and 
reason. The application of this remark to the decis- 
ions of the courts of some of the southern States, is 
go easy and so just that we conclude it was intended 
for them. 

The legal sumersaults which some of these courts 
performed in a very brief space of time, were most 
surprising. From expounders and administrators of 
confederate law they became, in a quarter of a year, 
the most radical opponents of every thing having the 
odor of the confederacy about it. We are, of course, 
speaking of these courts as courts, and not of the 
members who composed them. 

One of the most fruitful subjects for the display of 
their ultraism was that of contracts based on confed- 
erate money considerations. Contracts of this char- 
acter were held to be utterly null and void, because 
the confederate money was “issued by an unlawful 
and treasonable organization to aid in treasonable 
purposes and designs; and because every individual 
in passing and receiving them gave aid and comfort 
to the enemies of the government.” The supreme 
court of Tennessee — which, by the way, was one of 
the first and most radical opponents of these con- 
tracts —likened the “confederate treasury notes” to 
counterfeit money, and all contracts and transactions 
based upon them of no more validity than if founded 
upon counterfeit money. In Wright v. Overall, 2 
Cold. 336, the court illustrated this as follows: “A 
payment in forged paper would be void and have no 
effect as a credit or payment for property or a pre- 
existing debt. Much more, ‘says the judge,’ must the 
principle be applicable when the notes, purporting to 
be money, were issued against public policy, as well 
as the laws and constitution of the United States, and 
expressly for their overthrow.” And Judge Shackel- 
ford, in Thornby v. Harris, 3 Cold. 158, says: “ The 
consideration of this note being confederate treasury 
notes, issued in violation of the highest law of the 
land, and for the purpose of levying war against the 
government, is illegal and void.” He than adds: “No 
court will lend its aid to enforce a contract which is 
founded on an immoral or illegal act.” This proposi- 
tion of and in itself is, no doubt, true, but its applica- 
tion is about as fatuous as it would be if applied to 
the case of a man sued by his tailor for clothes already 





worn out, who should claim immunity from payment 
because the importer had smuggled the cloth. These 
opinions were followed by the same court in several 
subsequent decisions, among which are Hale v. Sharp, 
4 Cold. 275; Fain v. Headerick, 4 id. 327. 

The same doctrine has been repeatedly held in 
Louisiana. Hemley v. Scott, 19 La. An. 161;Rieve v. 
Doughty, id. 164; Graves v. Hardesty, id. 186; Wash- 
burn v. Offert, id. 269; King v. Huston, id. 288; and 
McCracken v. Poole, id. 359; Durbin v. McMichael, 
22 id. 132; Bank of New Orleans v. Frantom, id. 462; 
Winter v. Jones, id. 485. And the courts of two or 
three of the other States, in their earlier decisions, 
took the same view. 

But in Mississippi, Georgia, North Carolina and 
Kentucky, contracts founded on confederate money 
consideration have been sustained and enforced, and 
the supreme court of Tennessee has recently, in 
two cases, deliberately reversed its former decisions 
on the subject. These cases are Naff v. Crawford, 
1 Heiskell, 111; and Sherfy v. Argenbright, id. 128. 

Much conflict of opinion existed between the 
courts of the several southern States on the question, 
also, as to the enforcement of debts, the consideration 
of which were slaves or the hire thereof; some of 
the States, as Louisiana, for instance, holding all such 
debts to be absolutely void, while others, as Georgia, 
Alabama and Mississippi, held them to be valid. In 
most of the States, however, that question has been 
settled by the new constitutions, and the latest reports 
are comparatively free from such cases. 

Another subject upon which the decisions of the 
courts of these States have been widely diverse is, as 
to whether the confederate government was or was 
not a de facto government —a subject of considerable 
importance in the settlement of many questions aris- 
ing from the ashes of the rebellion. Two cases from 
the latest reports will serve to illustrate. In Thomas 
v. Taylor, 42 Miss. 651, it was held, that the confeder- 
ate government, having “never held the national 
capital, nor ever asserted any authority to represent 
the nation,” was not a de facto government—an 
argument which does not certainly commend itself te 
our judgment by its strength. On the other hand, 
the supreme court of Tennessee has held, in Smith v. 
Brazelton, 1 Heiskell, 44, and indirectly in other cases 
in the same volume, that the confederate government 
was ade facto government, and entitled to the same 
belligerent rights as the United States.. If there be 
any truth in the usually accepted definition of a de 
facto government, we should suppose the latter decis- 
ion to be the correct one, and the supreme court of 
the United States has held as much in the case of 
Thorington v. Smith, 8 Wall. 1. 

One accustomed to reading the opinions of the 
courts of the northern States will find but little pleas- 
ure in perusing the reports of some of the States of 
the south. In some instances the opinions are well 
considered and carefully prepared, but, in most cases 
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there is a painful absence of any appearance of delib- 
eration and preparation. The reporters, too, seem to 
have but an indifferent idea of the proper method of 
reporting cases, The head-notes are generally mere 
excerpts from the opinions, and give but a vague idea 
of the question before the court or its decision thereon ; 
while the arguments of counsel, when given at all, 
are inserted at such length as to completely over- 
shadow the opinion of the court. One result of this 
is to needlessly increase the size of the volume, and, 
of course, its price to the profession. For instance, 
the last Mississippi Report, in which the arguments 
are given apparently verbatim, reaches over eight 
hundred and eighty pages, when a proper condensation 
would have reduced it to at most five hundred pages ; 
and the last Tennessee Report (1 Heiskell) is brought 
to about the same size, not by arguments of counsel, 
which are seldom given, but by “double leading” the 
type, a thing alike contrary to taste and economy. 


——_eo—_—__—_—_ 
THE STUDY AND PRACTICE OF THE LAW.* 


The coming law student has a fair prospect of being 
abundantly blessed with such assistance as can be 
given by books, in seeking the best method of pre- 
paring himself for his chosen profession. Unhappily 


the authors of the several treatises already issued do 
not agree as to the course of study to be pursued, one 
holding that the details of actual practice should be 


first mastered before the subject is taken up as a 
science; another, that theory should precede practice ; 
while a third insists that instruction should be given 
in both departments simultaneously. Then, again, the 
doctors are not all in harmony as to the advantages 
to be derived from attendance at law schools. This 
diversity of opinion is not to be wondered at, when 
we remember that the whole matter of system- 
atic legal education in the common law is of very 
recent origin. Medicine and theology had their 
schools centuries before there was even a treatise 
giving the elements of the common law, and what are 
known as law schools have come into existence 
within the recollection of not very old men now alive. 

The latest work addressed to those engaged in 
the study of the law is from the pen of one whose 
excellence as a writer upon legal topics, and experi- 
ence as an educator, will alike give assurance of its 
value. It consists of lectures delivered in the law 
school of Harvard College, with which Mr. Washburn 
has been many years connected. As its title indicates, 
it treats concerning both the study and practice of the 
law. Beginning as such a work ought to with a con- 
sideration of the preliminary preparation that should 
be made before starting upon a purely legal course, it 
takes a survey of the whole subject of legal culture 
and its results. Of course, so broad a field forbids 


* Lectures on the Study and Practice of the Law, delivered 
in the Law School of Harvard University. Emery Wash- 
burn, LL. D., Bussey fessor of Law. ston, Little, 
Brown & Co., 1871. 
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detail, and the person who seeks in this book specific 
directions, what to do and how to do it, will be dig. 
appointed. Hardly a single text-book, outside of Black. 
stone’s and Kent’s Commentaries, is recommended 
although it is strongly insisted that the elements of 
law can be successfully studied only in text-books, 
Study at a law school is recommended, as might be 
expected, and the acquisition of general principles 
before undertaking to comprehend practical details, 

Probably one of the most important questions 
which arises in the mind of the young man about to 
fit himself for the bar is, Do I need a classical educa- 
tion? Those who have entered the profession with- 
out having gone through college are apt to place a 
high estimate upon advantages which they have never 
experienced, and the uniform teachings of writers 
upon the subject of legal study tend to confirm this 
estimate. In the work before us, the author, while 
admitting that it is not rare to see men, self-trained 
and educated, “rising above and excelling those who 
have had the advantages of the schools,” nevertheless 
claims, that “we often find that, however eminent 
the self-educated man may be in certain qualities * 

*  * he wants the ease and flexibility which 
it is the office of a liberal education to supply.” 

Whatever may be the potential benefits of a classi- 
cal course, we, for our part, have failed to discover that 
college graduates, either uniformly or usually, surpass 
in any direction others of the profession enjoying 
equal business and social opportunities. That a course 
of training might be undergone by a youth during 
the seven years that intervene between his entry into 
the preparatory school and the completion of his col- 
legiate career, which would render him, not only 
mentally, but, what is of no less importance, physi- 
cally inconceivably superior to an uncultured person, 
we do not deubt. But that, at present, such a course 
or any thing like it exists in any classical school we do 
not believe. 

As to the position of the law school in the curric- 
ulum of legal study, the fact that in fifty years the 
number has increased in the United States from one 
to twenty-three is indicative of the tendency of pro- 
fessional opinion. That the school alone will not 
make lawyers is clear, but its value as a means of 
methodizing and liberalizing the study of the law can- 
not be overestimated. Not the least of its advantages 
is, that it brings together from all sections young men 
of culture and talent, who, by mutual communication 
and contest, strengthen and sharpen their intellects, 
And this, too, affords opportunity to those residing in 
diverse parts of the country to form social and pro- 
fessional friendships which will tend to dissipate local 
prejudice and unite more closely the bar of the nation. 

We would be glad, if our space permitted us, to 
extract more largely than we do from Mr. Wash- 
burn’s lectures. We have room for only the following 
paragraphs, in which the subject of legal ethics is 
touched upon: 
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“There is a great deal of cant and twaddle in the 
community about lawyers lending themselves to shield 
the guilty and defeat justice; as if the cause of justice 
was not strengthened, and the confidence in its ad- 
ministration confirmed in the public mind, by its being 
known that no man can be convicted, except upon a 
fair trial, even though, now and then, a guilty man 
escapes. 

“J heard an over-zealous advocate of temperance 
berate a lawyer, in a public address, for aiding a man 
to escape punishment upon a charge of having sold a 
pint of spirituous liquor; when all that he had done 
for his client was to point out to the court a fatal 
defect in the complaint against him, upon which the 
judge directed the defendant to be discharged. It 
did but show the thoughtlessness, to use no harsher 
term, of those who would ride over the forms of law 
to reach the unfortunate victim of popular suspicion, 
while they forget in such cases they are as often 
striking a blow at the innocent as the guilty. Who 
could feel safe a moment, if his life, property and 
reputation hung upon no stronger tenure than the 
favor or prejudice of a fickle multitude, and no lawyer 
could be found bold enough to advocate his cause, 
because he was afraid of a popular clamor? Had 
John Adams, Josiah Quincy, Jr., and Sampson Salter 
Blowers quailed before the cry for vengeance which 
went up from an infuriated populace against the 
British soldiers who shot down Crispus Attucks, in 
the streets of Boston, in 1770, and justice had taken 


its clue from what the people demanded, independ- 
ent of the forms of law, Massachusetts would have 
lost one of the noblest moral triumphs in all her 
illustrious history — the acquittal of these men by an 
independent jury through the bold and manly defense 


of faithful and able counsel.” (Pages 120, 121.) 

Although treating to some extent upon the same 
subject as Mr. Warren, whose book we reviewed in 
the Law JournaL upward of a year ago (vol. 1, page 
285, etc.), it in no way supersedes that work. While 
the law student and the young practitioner will read 
Mr. Washburn’s treatise with profit, they must still 
seek from the other the information and instruction 
they most require. 

ide iicectlliitiensesimtor 
THE LAW OF FIXTURES. 
Part II. 


(Coneluded.) 

Again, in the case of Walmsley v. Milne, 7 C. B. 
(N. S.), 115, decided in the year 1849, where A. (who 
was a brewer, inn-keeper, and bath proprietor) was 
owner in fee of a piece of land, and mortgaged it 
while bare of all erections to B., and afterward built 
erections of various sorts upon it, and then B. after those 
erections transferred his mortgage to C., and then A. 
became bankrupt, it was held that the assignees 
in bankruptcy of A. had no claim as against C., the 
transferee of the mortgage of the land, to the said 





erections, or to any of them, although these erections 
were put up for the exclusive purposes of the mort- 
gagor’s aforesaid trades, being a steam-engine and 
boiler, a hay-cutter, a malt-mill or corn-crusher, and 
a pair of grinding-stones, and although they were also 
(or at least some of them were) capable of being 
removed without injury either to themselves or to the 
land ; and the mortgage deed, as it was not in any-sense 
a bill of sale, so it required no registration to complete 
its efficacy, nor was its efficacy affected by the mort- 
gagor’s continuing in possession of the land, and of 
all the said fixtures and things up to the date of his 
bankruptcy. 

Again, in the case of Cullwick v. Swindell, 3 L. R., 
Eq., 249, decided in the month of December, 1866, 
where A. was owner in fee of a certain dwelling-house, 
and also of a certain warehouse, and mortgaged the 
same to B., and then entered into partnership with 
C., and then A. and C., together as such partners in 
in their trade (which was that of iron-merchants), 
put up certain trade fixtures upon the premises, and 
afterward executed a deed under the bankruptcy act, 
1861, whereby they conveyed all their property to D., 
for the benefit of their joint and separate creditors, 
it was held (and chiefly upon the principle established 
in a case of Hx parte Cotton, 2 M., D., & D., 725), that 
B., as such mortgagee as aforesaid, was entitled to all 
the said trade fixtures as against D., notwithstanding 
their erection subsequently to the date of his mort- 
gage, and in part by a person who was not a party 
to the mortgage deed. 

Again, in the case of Boyd v. Shorrock 5 L. R., 
Eq. 72, decided in 1867, where A. and B. (who were 
partners in the cotton manufacturing trade) were 
lessees, for years, of a mill and of the machinery 
demised with it, and also of an adjoining piece of 
bare land, and erected further machinery and fixtures 
upon the piece of bare land, and then mortgaged to 
C. the said mill and the machinery demised therewith, 
and “all other machinery, whether fixed or movable 
then standing and being, or which at any time there- 
after during the continuance of the security might be 
in and about such last-mentioned mill and premises,” 
and then afterward became bankrupt, the mortgage 
deed not having been registered as a bill of sale, and 
A. and B. having continued in possession up to the 
date of their bankruptey, it was held, that C. was 
entitled, as against the assignees in bankruptcy of A. 
and B., to all the machinery with the fixtures in and 
about the mill and premises, as well that part of it 
which was subsequently added by A. and B. them- 
selves as that part of it which was included in the 
original demise, and this, notwithstanding that the 
machinery was put into the floors of the mill in such 
manner as to admit of its easy removal in an entire 
state without damage to the freehold of the mill. 

Again, in the case of Climie v. Wood, 3 L. R., 
Exch. 257, and on appeal, 4 L, R. Exch. 328, decided 
in 1868-9, where A. was owner in fee of two pieces 





120 


THE ALBANY LAW JOURNAL. 





j ——____________ 


SSE 


eet 





of land, and mortgaged one of them (hereinafter 
called Piece No. 1), to B., and afterward erected an 
engine-house upon the two pieces of land, putting an 
engine and boiler into it, and afterward mortgaged 
the other piece of land (hereinafter called Piece 
No. 2) to C., and then executed a deed of inspector- 
ship, and afterward B. (under a power contained in 
his mortgage deed) sold Piece No. 1 to D., it was held, 
that the mortgagees of the two pieces of land and 
the persons claiming under them by sale or transfer 
were entitled to the engine and boiler put into the 
engine-house in preference to the trustees of the 
inspectorship deed, or persons claiming under them 
by purchase; Kelly (C. B.), who delivered the judg- 
ment of the court, saying, toward the conclusion of 
his judgment, as follows: 

“The result is that the old maxim of ‘ Quicquid 
plantatur solo, solo credit,’ applies in all its integrity 
to the relation of mortgagor and mortgagee, and that 
trade fixtures constitute no exception. It follows from 
this, that the findings of the jury, that the steam 
engine and boiler were fixed by the mortgagor for their 
better use, and not to improve the inheritance, and that 
they could be removed without any appreciable damage 
to the freehold, became immaterial, for the right of 
the mortgagee attaching by reason of the annexation to 
the land, the intention of the mortgagor in respect of 
them cannot prevail against the legal effect of the 
deed.” 


Again, in the cases of He parte Astbury, Ex parte 


Lloyd's Banking Company, In Re Richards (4 L. R., 
Ch. App., 630), decided in July, 1869, where A (who 
was an iron manufacturer), was lessee for years of 
certain rolling mills, and made an equitable mortgage 
of them by deposit to B., and afterward became bank- 
rupt, it was held, upon a special case stated between 
the mortgagee B., and the assignees in bankruptcy of 
A., that (besides the fixed machinery with respect to 
which no question seems to have arisen) of certain 
duplicate iron rolls of various sizes made to be fitted 
into the rolling machines, such of them as had been 
actually fitted into the rolling machines went to B., 
the mortgagee, along with the fixed machinery, while 
all such as had not yet been used in that way went 
to the assignees in bankruptcy of A.; and it was also 
then held, that certain straightening plates were 
fixtures and passed as such to the mortgagee, but that 
certain weighing machines were not fixtures, and 
belonged to the assignees in bankruptcy; Giffard (L. 
J.), in his judgment, stating as follows : — 

“IT think that if a man mortgages a machine, and after- 
ward, the machine itself being perfect, and fitted with 
rolls and every thing else connected with it, other rolls 
are sent for to be used with the machine, but those 
rolls cannot be used unless and until they are fitted to 
the machine, it would be going a long way to say that 
the mortgagor shall be compelled to fit those rolls to 
the machine, and should be precluded from saying 
that they do not form a part of the machine.” 

Again, in the case of Longbottom v. Berry, 39 L. J., 
(N. S.), Q. B., 37, decided in December, 1869, where 








A. (who was « woolen cloth manfacturer), was the 
owner and occupier of a piece of land with the build. 
ing then erected upon it, and mortgaged the same by 
equitable deposit to B., and then built a mill upon the 
land, and fitted up the mill with steam engines and 
with the other machinery which was necessary for 
his trade, and then by bill of sale assigned to C. “ all 
the machinery, fixtures, implements, utensils, effects, 
and things,” mentioned in a schedule, and includ- 
ing, in fact, all the machinery and articles in the 
mill, and then afterward executed a legal mort- 
gage to B. the said equitable mortgagee, it was held, 
that all the machines which were fixed in a quasi- 
permanent manner to the floor, roof, or side-walls, 
passed to B. under his mortgage, but that those which 
were merely movable articles passed to C. under his 
bill of sale. 

Lastly, in the case of Zebb v. Hodge, 39 L. J., (N. 
8.), C. P. 46, decided in November, 1869, where under 
circumstances of some complexity, a question having 
arisen between A. who alleged himself to be an equi- 
table mortgagee of B. on the one hand, and the assign- 
ees of B. on the other, as to the right to certain fittings 
put up by B., it was held that A. was, in fact, the equi- 
table mortgagee he alleged, and the further decision 
of the question was left to follow as of course. 

Such having been the general course of the decis- 
ions in cases primarily affecting mortgagees, and these 
decisions having also sufficiently illustrated the law as 
it affects assignees in bankruptcy, and even vendees, 
and having also partially ilustrated the law as it affects 
execution creditors, it remains to adduce only one or 
two more cases affecting execution creditors before 
proceeding to the three other divisions (which are as 
yet untouched) of executor and heir, tenant for life and 
remainderman, outgoing and incoming tenant. 

In Poole’s Case already cited, a case decided by 
Holt (C. J. ) in the year 1704, it was held that of cer- 
tain trade fixtures set up by A. who was lessee for 
years of a house in Holborn, such of them as were 
removable by A., were also seizable in execution by 
the sheriff upon a fi. fa. ; but this holding was appar- 
ently not to extend to a pavement, etc., put into the 
ground by A., and not removable by him during his 
tenancy or afterward. 

Again, in the case of Winn v. Ingleby,5 B. & A, 
625, decided in 1822, a distinction was taken in respect 
of the estate of the execution debtor in the prem- 
ises to which the alleged fixtures were attached; and 
it was held, that the sheriff had no right under a fi. fa. 
to seize such fixtures where the house in which they 
were situated was the freehold of the execution 
debtor. It is evident, however, that this distinction 
has now ceased to be of any practical importance 
since the statute 1 & 2 Vict.,c. 110, has extended 
the sphere of the law of execution. 

Lastly, in case of Minshull v. Lloyd, 2 Mee. & Wel. 
450, decided in 1837, where A. (who was a worker of 
coal mines) was lessee for years of a colliery subject 
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toa proviso for reéntry on insolvency, and erected 
certain steam engines, etc., etc., affixed in the usual 
manner to the soil, and afterward assigned the col- 
liery with the engines, etc., to trustees for an annu- 
itant, with a power of sale upon default, and A.’s 
lessor afterward reéntered, the trustees not having 
then as yet exercised their power of sale, and the 
sheriff afterward, and before the annuity-trustees had 
exercised their power of sale, seized the engines and 
other articles in the colliery under a fi. fa. at the suit 
of an execution creditor of A., it was held, that the 
annuity-trustees could not recover the steam engines 
in trover against the sheriff, although the deed of 
assignment to them was not avoided by their omission 
to take possession and exercise their power of sale 
upon A.’s default in payment of the annuity. 

Passing now to the cases which illustrate the law 
of fixtures as it affects the executor or executors and 
the heir or heirs of a deceased person, whether lessee 
orowner in fee of land, it is evident that the heir 
and the executor equally claim as volunteers, and they 
have therefore neither of them any equity over the 
other. As between themselves, therefore, the law is 
plain, that according as the res principalis or land 
goes to the one or tothe other of them, so does the res 
accessoria or fixture go to the one or to the other. This 
explains how it was that in the passage quoted from 
the office of executors on a previous page, the fix- 
tures, although part of the house, went to the exe- 
cutor; for there the house was leasehold. But the 
exceptional character of the passage referred to only 
proves and corroborates the general rule (as it is to be 
extracted from the cases), namely, that where the 
deceased is the owner in fee, there the fixtures which 
are such (being as they must be indefeasible parts of 
the inheritance) go to the heir and not to the exe- 
eutor, and only those things which are not fixtures in 
any proper sense, either actual or constructive, but 
which are and continue mere personal chattels, go to 
the executor and not to the heir. 

This rule, it is true, appears in certain cases to have 
been departed from, or even violated; and the case 
of Squire v. Mayer, Freem. 249, decided in 1701, is 
an instance in point. It was there held that a fur- 
nace, though fixed to the freehold and purchased with 
the house, and also hangings nailed to the walls, 
should go to the executor, and not to the heir—a 
determination stated to have been contrary to Herlak- 
enden’s Case, 4 Co., meaning to the case of Warner v. 
Fleetwood, already quoted. But of this case two 
possible explanations may be given; either(1) That 
the house in which the fixtures were situated was in 
reality leasehold, so far as regarded the particular 
ancestor under whom the heir and the executor were 
severally claiming, although it is indeed described 
generally as freehold in the report of the case; or, (2) 
That the fixtures in question in the case were of a 
peculiarly expensive and unnecessary sort, and had 
exhausted the personal estate in an excessive degree, 





so as that there was a strong equity of creditors calling 
for a mitigation of the rule; and this latter explana- 
tion is, perhaps, the more likely one of the two. 
Indeed, the rule of the law of fixtures as between 
heir and executor, as before expressed, must be taken 
to be subject to this partial mitigation, a mitigation, 
moreover, which may be thought to be peculiarly in 
keeping with the spirit of modern times, for there 
may now be as much waste of personal, as there was 
formerly of real, estate. Possibly, however, neither of 
the two explanations which we have suggested 
removes the discrepancy ; and, if so, then the discrep- 
ancy must remain, but the practical effect of the 
decision may be regared as nil, so far as it would dis- 
credit the general rule before expressed. 

The case of Cave v. Cave, 3 Vern., 508, decided in 
1705, is an authority in support of that rule; for 
it was there held that pictures and glasses put up 
instead of wainscot, or where wainscot could other- 
wise have been put, should go to the heir and not to 
the executor. There is, however, a case of Harvey 
v. Harvey, 2 Str. 1141, decided in 1741, in which it 
was held (in apparent contradiction to Cave v. Cave), 
that hangings, tapestry, and iron backs to chimneys 
should go to the executors and not to the heir; it may, 
however, be remarked of this case, that we know 
neither whether the principal building was leasehold, 
nor in what manner the fixtures in question were put 
up, or whether they were not, in fact, duplicates not 
yet put in use, or old, used-up articles which had 
ceased to be in use, any one of which circum- 
stances would sufficiently account for the apparent 
contrariety. 

In this conflict of the early authorities, we gladly 
resort to the more modern decisions, and in particular 
to the typical case of Fisher v. Dixon, a decision 
which is entirely in favor of the heir as against the 
executor to the extent of our general principle, that 
one of the two conflicting parties who takes the house 
should also take such of the fittings or furnishings of 
the house as are necessary to complete the conception 
of it as a properly habitable abode. This decision 
has, moreover, been so frequently followed, that it 
may stand alone and supersede the necessity of a 
detailed statement of or reference to the other modern 
decisions. 

Passing next to the cases which affect the relation 
between tenant for life and remainderman or re- 
versioner; here it is evident that the heir shall have 
nothing as against the remainderman or reversioner, 
for that the land in virtue of which the heir’s claim 
(if he had any claim) would arise has passed from him 
to the next person in the succession, and this latter 
person becomes substituted for him, just as a devisee 
or other successor might have been. And this substi- 
tution having been once effected, do not the persons, 
the respective claimants, namely, the remainderman 
or reversioner and the executor of the deceased tenant 
for life or in tail, appear before us as volunteers equally 
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as the heir and the executor did on a former occasion ? 
The mitigation which was allowed in favor of the 
executor on that occasion would also be allowed in 
his favor on this occasion, yet with perhaps less 
readiness of indulgence; for in this latter case the 
executor’s testator, not having been himself the full 
or sole owner of the land, or indeed the owner of it 
at all, but holding rather in virtue of the ownership 
of the person who created the entail or settlement, 
would be obnoxious to the rule which we have 
already quoted from the “Institutes of Justinian,” 
that he who builds upon another man’s ground, know- 
ing that it is another man’s, must be taken to build 
for the good of the land, and not of himself. Now 
these principles, so far as they relate to buildings and 
the necessary competitions of buildings, are entirely 
borne out by the very carefully considered decision 
which was pronounced by Lord Romilly in the case 
of D’ Eyncourt v. Gregory, to which we have so often 
referred, and to which we can here do nothing more 
than refer again. 

The case of Dudley v. Warde, Amb. 113, decided 
so early as 1751, is an illustration of the mitigation 
in favor of the executor to which we have alluded; 
and just as D’Hyncourt v. Gregory furnishes us with 
the principle of the general rule, so Dudley v. Warde 
may be said to furnish the principle of that mitiga- 
tion, in other words of the limitation, of tie rule, for 
it was held in the latter of these two cases, and clearly 
upon the old and now familiar principle of favoring 
trade, that a furnace erected in a colliery by a tenant 
for life (or in tail), went on the death of such tenant 
to his executor, and not to the remainderman. Now, 
it is clear that this decision was necessary for the 
purposes of encouraging trade generally, by the assur- 
ance which it gave to tenants for life under similar 
circumstances of their personal estate being recouped 
after their death, the extraordinary disbursements 
which it should have been put unto during their life 
by reason of the imperative necessities of trade; nor 
is it atall in conflict with the case of D’ Hyncourt v. 
Gregory above referred to; indeed the principle of 
the reconciliation of the two cases is afforded by the 
case of Dudley v. Warde itself in the distinction which 
was there taken between the particular fire-engine 
which has been mentioned, and two other like engines 
mentioned in the case, and therein stated to have 
been left to go to the remainderman rather than to 
the executor,—the latter two engines having been 
put up and left by a tenant in tail, whose estate had 
preceded that of the last deceased tenant, so that 
they had in fact already coalesced with the inherit- 
ance at the time the inheritance devolved upon the 
deceased. 

Lastly, the relation of outgone to income tenant is 
one which follows as a natural deduction or corollary 
from the principles we have established. In examin- 
ing this relation, the first point to be considered in 
connection with it is this—the precise state of mat- 





ters existing between the outgone tenant and hig 
landlord at the time of the outgoing of the former, 
If there be nothing special in that relation, then the 
outgone tenant, immediately he is outgone, ceases to 
have any right to the fixtures, whether defeasible or 
indefeasible interests in land which he may during 
his term have set up; and the income tenant, therefore, 
takes the land plus all these fixtures, and is entitled 
to hold them for the term of his tenancy without 
interference from any one, whether landlord or out- 
gone tenant. This income tenant has not, however, 
any property or interest in them as fixtures; but his 
interest in them, so far as it extends, is an interest 
which arises under the demise, the fixtures being 
already part and parcel of the inheritance. Again, 
if any special stipulation or agreement has been 
entered into between the incoming tenant and the 
outgoing one, and that agreement or stipulation has 
been entered into with the concurrence or knowledge 
and assent (actual or constructive) of the landlord, 
then the terms of that stipulation, so far as they 
modify the landiord’s legal rights, will, as a matter of 
course, bind the landlord, and so will regulate the 
relation between the outgone and the income tenants. 
It is, however, sufficient to observe briefly of this 
relation, in conclusion, that it becomes derivative 
through the medium of the landlord; and that once 
become such, it is regulated by the same or like prin- 
ciples which we have seen and found to regulate all 
the other derivative relations before mentioned and 
treated of. 
be ites 
CURRENT TOPICS. 


It is not often that a court reverses its own deliber- 
ate judgment with so much rapidity as has the court 
of appeals of Mississippi. In Bowen v. Bailey, 42 
Miss. 405, the court held, after a very elaborate ex- 
amination of the question, that where the vendee of 
lands agrees to pay the purchase-money in install- 
ments, and the vendor covenants to make title upon 
payment of the last installment, the covenants are 
independent, and the vendor may enforce payment 
without performance, or tender of performance, of his 
covenant. This decision appears to have been unani- 
mous. Directly after, in Robinson v. Harborer, id. 79, 
the same court, in an opinion equally well considered, 
and upon facts almost identical, swung back the judi- 
cial pendulum and deliberately reversed its former 
decision. That question can hardly be said to be 
settled in Mississippi. 


The opinion of Judge Davis of Mississippi, in the 
case of the State v. Wissler, a copy of which we have 
just received, contains a very suggestive warning to 
people using and handling kerosene or coal oil lamps. 
The defendant, Wissler, was charged with the killing 
of one Shipley, by setting him on fire with coal oil 
in the “Scruggs House,” at Corinth. The prisoner 
and deceased were together at the hotel table, 
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in conversation, when the former dropped 
something on the floor, and took the lamp filled with 
kerosene or coal oil from the table and set it on the 
floor to assist him in the search. On being requested 
by the servants to replace the lamp, and warned of 
the danger of explosion, he took it up and carelessly 
moved it from side to side, and finally let it drop, 
accidentally it appears. The lamp broke, and the 
flames from the ignited oil caused Shipley’s death. 
Wissler, having been held for manslaughter, applied 
to Judge Davis for a discharge on a writ of habeas 
corpus. The judge, after a lengthy review of the 
authorities, held that the prisoner had been guilty of 
such gross and inexcusable carelessness as to make 
the case clearly one of manslaughter, and refused to 
grant the discharge. 


Although the house of lords has repeatedly refused 
to pass the bill to legalize, in England, marriage 
with a deceased wife’s sister, the royal sanction has 
been given to a like bill passed in South Australia. 
Whereupon the Law Times discovers a mare’s nest 
that looks curious on paper whatever it may prove in 
practice. The Times says, “its effect will be this: A 
South Australian may lawfully have two wives 
at once, a deceased wife’s sister in Australia, and 
another woman in England. His marriage in Aus- 
tralia not being a recognized marriage here, an alli- 
ance with a second wife in England would be a valid 
marriage, and he would not be indictable for bigamy ; 
while in Australia his former wife’s sister would be 
his lawful wife, and his English wife would be 
accounted his mistress only. The complications as to 
legitimacy and inheritance growing out of this strange 
state of things may be readily imagined. But if the 
other colonies should follow the example and make 
the same demand, as certainly they will, the conse- 
quences may be most serious.” 


In the case of the People v. Cole the court of appeals 
has decided that it is error to suffer to go to the jury 
any evidence given by a witness on direct examina- 
tion for the people, when, by the sudden illness or 
death of such witness, or other cause, without the 
fault of the prisoner, he is deprived of his right of 
cross-examination. This is clearly in accordance with 
the rule of the common law, although the authorities 
on the subject are not numerous. The question arose 
in Forest v. Kissam,7 Hill, 463, and the chancellor and 
two senators gave opinions to the effect that the tes- 
timony ought to be considered for what it was worth, 
although there had been no opportunity for cross- 
examination, the witness and the party introducing 
him being wholly free from fault. Other senators 
were in favor of reversal on other grounds, so that it 
is quite impossible to determine upon what ground 
the reversal was placed by the majority of the court, 
and the case is consequently of no authority on the 
subject. The chancery rule is held to be entitled to 





but little weight upon the inquiry as to what it is at 
common law, for the reason that the practice and rules 
in chancery were, to a great extent, derived from the 
civil law, under which the rules of evidence were not 
of that strict and searching character that character- 
izes the rules of the common law. 


There used to be a delightful little story in the 
school-books, in which, if our memory serves us, a 
lawyer or a judge was made to play a leading part, 
and the object of which was to show what a vast 
difference it made whose “ox was gored.” History 
repeats itself. Some of the leading New York daily 
newspapers have been engaged for some years past 
in denouncing the judiciary for being influenced, as 
was alleged, by outside pressure. A few days ago 
Mr. Justice Barnard, that “corrupt ring judge,” as 
these dailies delighted to call him, granted an injunc- 
tion to restrain the “ring” from doing certain acts. 
The dailies were confounded at this unexpected exhi- 
bition of “judicial integrity,” and set about devising 
reasons to account for his honor’s proceeding. The 
most charitable of the reasons assigned was, that the 
judge had taken a “new departure.” But on Monday 
last the motion for a continuance of the injunction 
was to be argued, and here comes the moral at which 
we have been aiming. We challenge any one on the 
continent to name any attempt to influence judicial 
action, so palpable, persistent and unblushing as that 
resorted to by these same dailies during the interval. 
Notable among them was the Zribune, which painted 
in glowing colors the concentrated wrath that would 
settle upon the devoted head of Barnard if he dared to 
refuse to continue the order. Not content with that, 
on Monday it devoted much space to the so-called 
opinions of various prominent lawyers as to what the 
judge would do or ought todo. No sensible man can 
for a moment doubt the design of that sort of thing. 
It was a gross and unjustifiable attempt to influence 
the decision. That the object sought to be gained 
was supposed to be commendable does not alter the 
real merits of the question. It was simply and 
purely an attempt to compel a judge to yield to the 
“ shriek of locality,” without regard to his convictions 
of the law. 


Judge Bedford, of New York city, is accredited 
with having expressed a very foolish wish to the 
grand jury a few days ago, to wit: a wish that the 
next legislature would make the crime of abortion 
murder in the first degree, and punishable with death. 
For consistency sake the judge should have gone one 
step further, and expressed the wish that the legisla- 
ture would provide that all offenses of the kind should 
be tried by the court without the intervention of a 
jury. If Judge Bedford’s feelings had not got the 
better of him he would have known from past experi- 
ence how impossible it would be to induce an unprej- 
udiced jury to convict an abortionist of murder mn 
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the first degree. The natural instincts of every man 
tells him that there is a wide difference in the grade 
of crime between a deliberate, designed murder and 
an abortion. It is difficult enough now to induce a 
jury to condemn to death a cold-blooded murderer, 
and the result of Judge Bedford's plan would be, that 
almost every abortionist would go scot free. It is 


the certainty of punishment, and not its severity, that 
is most likely to restrain this, as every other, crime. 


The decision of the court of appeals in the case of 
The People ex rel. Fowler v. Bull settles, so far as this 
State is concerned, the unconstitutionality of all at- 
tempts by the legislature to extend the term of an 
incumbent of an elective office. The legislature 
passed an act in 1866 (chapter 217) to extend the 
terms of office of the justice and clerk of the district 
court of the eighth judicial district in the city of New 
York. This district and court were created in 1860 
(Laws 1860, chapter 300), and it was provided that 
the justice of the court should hold his office for six 
years. Bull, the defendant, was elected in 1861. 
Under the eighteenth section of the sixth article of 
the constitution of 1846, all judicial officers of cities 
were to be elected. There was no other way by 
which they could attain or hold office, and the court 
decided that this attempt to retain a man in office for 
nine years who had been elected for only six was 
only another form of an attempt at the appointing 
power and therefore void. 

The decision does not, of course, qualify or question 
the right of the legislature to extend the term of office 
where it is not fixed by the constitution, but it does 
say that a person, in order to hold for the extended 
term, must be elected for that term. “If the legis- 
lature” says the court “sees proper cause for extend- 
ing the term of an office, it should, at the same time, 
provide for an election to fill that extended term. 
The lengthened duration may be and should be so 
provided for as not to begin until after the electors 
have had the opportunity to declare their will as to 
the incumbent for the new term.” It was claimed 
for the defendant that the case of The People v, 
Bachelor, 22 N. Y. 128, made the question res adjudi- 
cata, but the court, while distinguishing that case 
from the one at bar, expressly stated “that no infer- 
ence is to be drawn from any thing here, and that 
the court, as at present constituted, would sustain the 
decision in that case.” 

eoageieiaibiitancvineey 
GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT. 
ARREST. 

For violation of city ordinance, where to be made. 
—This action was brought for false imprisonment. 
Defendant caused the arrest of the plaintiff for the 
violation of an ordinance of the city of Syracuse. The 
offense was declared by the statute and charter to be a 
misdemeanor. The offense was committed in the city. 
The arrest was made in the town of Salina, beyond the 
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city limits. Defendant was an alderman of the city, 
Held, that at common law the defendant had no right 
to arrest, or cause the arrest of, plaintiff without g 
warrant in writing; that he only had the right to 
arrest without a warrant for a felony or breach of the 
peace when committed in his presence; that defend. 
ant, under the charter, had power to arrest, or cause 
to be arrested, without warrant any person guilty of 
the violation of the charter or ordinances of the city; 
that the delay of half an hour in making the arrest did 
not deprive the defendant of the right to make it. Held, 
that at common law an arrest on warrant must be 
made in the jurisdiction of the officer who issued it; 
that in cases of felony, the officer making the arrest 
might raise the hue and cry, pursue the offender into 
any other jurisdiction and there arrest him without 
warrant ; that this power was limited to cases of felony 
and did not apply to cases of misdemeanor; that an 
arrest for the violation of an ordinance of the city of 
Syracuse must be made within the city limits; that 
the arrest of plaintiff was illegal. Nonsuit set aside 
and new trial ordered. 


CONVERSION. 


1. This action was commenced before a justice of the 
peace for the conversion of a refrigerator, etc. Defen- 
dant owns the shop in which the refrigerator in ques- 
tion was deposited. In 1868 he leased the shop to B. & 
P., who put into it the article in question. B. & P. 
sold to plaintiff, and plaintiff, after he had acquired 
title, on repeated occasions applied to defendant for 
the property, and, on each occasion, defendant told him 
he might have it, and would go to the shop, open the 
door and ask plaintiff to give a list of the property. 
Defendant would point it out and tell plaintiff if he 
took it he did so at his peril, saying that he had a lien 
on it for rent, etc. Plaintiff commenced an action of 
replevin, and the constable, under his process, took 
possession of, but did not remove, the property. The 
replevin suit was, after a short time, withdrawn and this 
suit commenced, but the constable never, in any man- 
ner, redelivered the property to defendant. On the 
trial, in the county court, the judge charged the jury 
“that if defendant merely asserted his claim to the 
property and threatened litigation if plaintiff took it 
away, it was not a conversion; that the possession 
acquired by the officer in the replevin proceedings did 
not remain in him after the writ went down, in which 
the process directing the seizure of the property was 
issued, but revested in defendant.’’ Held, that the lat- 
ter part of the charge is erroneous; that the termina- 
tion of the replevin writ did not revest in defendant 
the property seized by the officer, unless he was wil- 
ling to accept it; that the property was still in the offi- 
cer, and as there was no evidence of any conversion 
after replevin suit was withdrawn, the order of the 
county court, refusing a new trial, must be reversed, 
with costs. — Jones v. Hart. Decided May term, Syra- 
cuse, 1871. 

2. Effect of tender after levy and before sale. — This 
action was brought by plaintiff for the conversion of @ 
canal boat. The canal boat was seized by the sheriff 
of New York on an attachment. The sheriff after- 
ward proceeded to sell the boat on an execution in 
favor of the defendant, from the marine court of New 
York city, and the defendant was present at the sale, 
and bid on the boat. Before said sale took place, plain- 
tiff, in presence and hearing of the defendant, offered 
the sheriff $120, it being the amount of the execution 
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on which the sale was made. Held, that a tender of 
money does not discharge a debt, but it does relieve 
the debtor from damages and costs. That, although 
the debt is not discharged, a lien given or obtained 
as security for it is discharged by atender. That the 
plaintiff on a fi. fa. would be liabie after the tender of 
the damages and costs and sheriff’s fees, for directing 
a sale of defendant’s lands or goods. That plaintiff 
being present when the tender was made, and being 
then apprised that the right to sell upon the execution 
was gone, it was his duty to instruct the sheriff to stop 
the sale and release the property; that having, instead 
of attempting to stop the sale and release the prop- 
erty, remained during sale and bid upon the property, 
there is no doubt of his liability. Judgment affirmed. 
Tiffany v. St. John. 
COSTS. 

In actions of trespass on lands.—This action was 
brought to recover treble damages under §1, title 6, 
chap. 5, pt. 3 R. S., for cutting and removing timber 
from plaintiff’s lands. The question of title did not 
arise in the case. On the trial the jury gave verdict 
for the plaintiff for $5. The clerk of the court taxed 
" full costs in favor of plaintiff. Defendants moved at 
special term and obtained an order setting aside the 
taxation of costs in favor of plaintiffs, and directing 
the clerk to tax costs in favor of defendants, from 
which order plaintiff appeals. Held, that all the pro- 
visions of the revised statutes in relation to costs, prior 
to the code and inconsistent with it, are repealed. That 
section 304 of the code is the only section under which 
costs can be claimed in this case (overruling Utter v. 
Gifford, 25 How., Pr. 289). That a plaintiff who re- 
covers, in an action of trespass on real estate, less than 
$50, cannot recover costs, but must pay them. Held, 
further, that a plaintiff has no right when he has only 
abona fide claim of $50, over which a justice of the 
peace has jurisdiction to claim in his pleadings $300, 
or more, and thus force the defendant into the supreme 
court, and upon recovering less than $50 in that court 
demand costs. Held, also, that § 3, title 1, chap. 10, 3 
R. S. (2 R. S., 2 ed., 508, 509), giving costs of the court 
in which the action of trespass is tried to the plaintiff 
upon a recovery therein, without regard to the amount 
of the recovery, is repealed by the code. Order of 
the special term affirmed. Turner v. Van Riper. 


CRIMINAL LAW. 

Justifiable homicide: evidence tending to justify prin- 
cipal is admissible to justify accessory.— The prisoner 
was jointly indicted with one John Utley for murder 
in the first degree, in the first count, and as accessory 
in the second count, of the indictment; Utley being 
charged in the indictment with committing the mur- 
der, and Temple, the prisoner, as present, aiding and 
abetting. The facts proved on the trial were: that 
Utley’s house was one of bad repute; that on the night 
of the 9th of November, 1870, a party of young men, 
among whom was the deceased, Hudson, went to 
Utley’s house, as they threatened, and with the inten- 
tion, as they expressed it, ‘‘to go through the house ;” 
“to raise the devil;’’ or ‘“‘to find the prisoner there, 
and have some fun at his expense.’’ The prisoner had 
heard of these threats, and the proposed visit of the 
mob to Utley’s house, and went to Utley and told him 
of it, and, at Utley’s request, agreed to stay at the 
house that night; about two o’clock A. M. the mob 
reached the house; they made considerable noise; they 
tried to open the back door of the house, and, finding 





it fast, came around to the front door, which they 
opened, when Utley, at the instigation of Temple, shot 
and killed Hudson as he stood at the door. The ques- 
tion to be decided is, was the killing justifiable as to 
the plaintiff in error? Held, that there was no evi- 
dence in the case that deceased and his party came to 
Utley’s house with the intention of committing mur- 
der, but there was evidence competent for the jury 
that the deceased was killed while making an attempt 
to commit a felony in Utley’s house; that the only 
felonies that can be committed in a house are arson 
and burglary; that there was no evidence that arson 
was intended, but there was some that burglary was 
intended. Held, further, that if, upon the evidence, the 
jury should find that the deceased did open the door 
with the intention of committing violence on any of 
its inmates, the justification was complete, because the 
two things thus proved constitute a breaking of the 
house with the intent to commit a crime therein. 
Held, also, that the rejection of evidence on the trial 
that the prisoner had heard “that persons had been at 
the house shortly previous, and had made disturbances, 
and taken the old man, Utley, out in the night time, 
and beaten him severely,” for the purpose of showing 
grounds of apprehension, was erroneous. That where 
an assault is made on the person or upon the house in 
which a person lives, he must decide upon the nature 
and degree of violence to use, not only from the nature 
and degree of violence with which he is assailed, but 
also from what he has heard of the intentions of the 
assailants. All persons have a right to act in the pro- 
tection of life and property, not only from what they 
know, but from what they hear, as to violence contem- 
plated toward them. If Utley was on trial, the evi- 
dence would be competent to prove the previous 
outrage on his person, and if admissible for Utley, it 
was also admissible for the prisoner, who was aiding 
and abetting Utley at his request, for otherwise the 
principal would be acquitted as justified, while the 
aider and abettor would be convicted. Judgment 
reversed, and new trial ordered. Temple v. The People. 
Opinion by Miller, P. J. 


EJECTMENT. 


By one holding title as security.—Defendant’s husband 
prior to February, 1858, applied to plaintiff to advance 
for him, to one Barry, the balance due on a piece of land 
which he (defendant’s husband) had purchased, and 
take a conveyance from said Barry, and hold the title 
in his own name as security for the money so advanced, 
and on payment of the money so advanced, he, plaintiff, 
was to convey the title to said defendant or her hus- 
band. Defendant and her husband in pursuance of 
this arrangement went into possession of the land in 
question and made payment, etc. In 1866 defendant’s 
husband died and default was made in payments, and 
this action of ejectment brought. On the trial the 
court with consent of counsel submitted to the jury 
the full questions. 

1. Was deed of premises in question taken by plain- 
tiff under the parol agreement with defendant’s hus- 
band that the purchase should be made and the pur- 
chase-money or some portion of it should be advanced 
by the plaintiff for the benefit of said husband; that 
the plaintiff should hold the title as security for the 
payment to him of the sum advanced for the purchase- 
money, taxes and insurance; and that on repayment 
of such advance the premises should be conveyed te 
defendant or her husband? 
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2. Was the deed taken by plaintiff on a parol agree- 
ment with defendant’s husband, that plaintiff should 
sell and convey said property to him on payment of the 
price paid by plaintiff, and taxes and insurance? 

The jury answered the first question in the affirma- 
tive, and the latter in the negative, and the court gave 
judgment for defendant. 

Held, that effect can only be given to the agreement 
between counsel, to submit the above questions, by 
holding the finding of the jury on the above questions 
to be a special verdict. 

Held, that the plaintiff was a mere mortgagee, and as 
such would not maintain ejectment. That in order to 
create the relation of mortgagor or mortgagee it is not 
necessary that there should be an instrument in writ- 
ing, under seal, or that the title should be conveyed by 
the person claiming the rights of mortgagor. 

Held, that the agreement to submit the above ques- 
tions to the jury, being made by both counsel, could 
not afterward be objected to by either party. Judg- 
ment affirmed. Carr v. Carr. Opinion by Mullin,P. J. 


GIFT. 


What constitutes.— The defendant is the executor of 
the last will and testament of his father, David Wilson. 
In September, 1868, he applied to the surrogate for a 
final settlement of his accounts. The plaintiff is the 
daughter of David Wilson, and on the hearing before 
the surrogate insisted that defendant should be charged 
with the sum of $3,000. Defendant claims said sum as 
a gift from said Wilson, under the following circum- 
stances, viz.: On or about March 30, 1866, and before, 
Wilson’s death, defendant purchased a certain piece of 
land for $3,000. Wilson advanced the money, and on 
defendant's offering to give security note, etc., Wilson 
said: ‘‘I want no note; the condition is this: if I ever 
want the interest, or any part thereof, when I call for 
it it will be six per cent; if not, when I am dead that 
is the end of it; it is your property and you have made 
good use of it.’”” Defendant claims under the above 
promise. The surrogate found for defendant and plain- 
tiff appeals. Held, that to render a gift effectual there 
must be a delivery of the subject of the gift, and if the 
thing cannot be delivered there can be no gift. That 
where there is no written evidence of a debt, and it 
exists by agreement merely, no delivery can be made, 
and hence there can be no gift of it. That it is essen- 
tial to a gift not only that there should be a delivery 
of the subject of the gift, but the donor must part with 
all interest in and control over it. That in this case 
there was not only no gift, but there was not even a 
release of the debt. A mere parol release, without con- 
sideration is void. Decree of the surrogate reversed. 
Doty v. Wilson. 

JURY. 

Error in list of.— Where the county clerk, in prepar- 
ing a list of petit jurors to be drawn, made a mistake 
as to the residence of one of the jurors, and the mis- 
take was not noticed until after the court for which 
the juryman was summoned had adjourned, held, that 
the court could not set aside a verdict rendered by a 
jury, of which the juryman in question was one, on this 
account, unless the party claiming to be aggrieved 
could show that he was in some way clearly injured 
by the mistake. Bennett v. Mathews. Opinion by 
Mullin, J. 

OBSTRUCTIONS IN RIVER. 

On the 28th day of May, 1870, defendant was engaged 

in erecting a pier on the west side of Genesee river, 





extending from one of the piers of the Main street 
bridge, about 65 feet southerly therefrom. In 

1865, a flood of unusual magnitude and violence og. 
curred in the Genesee river, destroying a vast amount 
of property. On the lst of May following this fioog 
the legislature passed an act entitled ‘‘An act re 

to the city of Rochester,” and appointing commission. 
ers to devise and report measures to prevent inunda- 
tions in that city from the Genesee river. The fifth 
section of that act provides as follows: ‘‘ The common 
council of the city of Rochester are hereby authorized, 
and it is hereby made their duty, to prevent the con- 
struction of any encroachments upon or obstructions 
in the bed of the Genesee river within the limits of the 
said city, and for that purpose the said common coun- 
cil may institute any actions or proceedings in the name 
of said city as plaintiff therein.”’ This action was 
brought in pursuance of the provisions of the forego- 
ing act to restrain defendant from erecting the abut- 
ment and pier aforesaid. 

The matter was referred to a referee, who dismissed 
the plaintiff’s complaint, on the ground that the pier 
in question was not an obstruction to the flow of water 
through the arches of the Main street bridge. The 
witnesses do not testify, nor does the referee find, 
that the pier in question is not an obstruction in the 
bed of the river. 

The referee, as well as the witnesses, seem to be of 
the opinion that nothing can be considered an obstruc- 
tion that does not lessen the quantity of water that 
could pass through the arches of the bridges. Held, 
that the legislature intended to prevent the erection 
of any encroachments on, or obstructions in, the bed 
of the stream; that the necessity of such a law is evi- 
dent; that, if the prohibition was not absolute, owners 
on either side of the river would continue to appropri- 
ate the bed of the stream so long as they could find 
engineers who will testify that such obstructions do 
not lessen the quantity of water which can pass through 
the bridge; and should the engineers be mistaken and 
their theories prove untrue, the damage to the city 
would be very great; that it is impossible to say that 
the theories of engineers, etc., are true, and the prohi- 
bition in the act being absolute, it cannot be limited 
by such theories; that it was the intention of the leg- 
islature to enable the city to prohibit altogether the 
erection of encroachments on, or obstructions in, the 
bed of the Genesee river, and it is the duty of the courts 
to prevent any such encroachments, etc., regardless 
altogether of the question whether it retards the flow 
of the water through the arches of the Main street 
bridge; that if it was certainly known that the Main 
street bridge was always to stand as it is now, the ref- 
eree’s decision might be correct, but such a fact cannot 
be known. Judgment reversed, and new trial ordered. 
City of Rochester v. Osborn. 


. 
SALE. 


Fraud in: instructions: damages. — Action brought 
to recover damages sustained by the plaintiff, by reason 
of the false and fraudulent representation as to a pat- 
ent right of a fence, sold by defendant to the plaintiff. 
On the trial the court decided as matter of law, that 
the patent right sold to plaintiff did not cover the fence 
he, defendant, claimed it did. The court also instructed 
the jury that, in estimating the value of the patent in 
question, they might take into consideration the prices 
which defendant told plaintiff he had received on sales 
to other parties, to aid them in arriving at plaintiff's 
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damages, and that the plaintiff was entitled to interest 
on his verdict. Held, that the decision of the court in 
holding as matter of law that the fence, as represented 
py defendant to plaintiff, as covered by the patent, was 
not covered by it, was erroneous. It was a q.es- 
tion for the jury that the value of the patent depended 
so much on different things, and varied so greatly in 
different localities, owing to the difference in price of 
materials; that the instruction by the court to the jury 
for arriving at damages could hardly operate otherwise 
than unjustly, and was erroneous. That, if the 
court had instructed the jury that they might allow 
interest on the verdict by way of punishment for the 
fraud, it would have been correct; but not having done 
so, ani the plaintiff’s verdict being for unliquidated 
damages, the instruction that plaintiff was entitled to 
interest was erroneous. Verdict set aside and new 
trial ordered. Douglass v. Pratt. 


SHERIFF. 

Liability for acts of deputy, after expiration of term 
of office. —This action was brought to recover money 
collected by defendant as under-sheriff of Monroe 
county on two executions. Chapman was sheriff of Mon- 
roe county when the proceedings under which the exe- 
cutions were issued were commenced. Chapman’s term 
of office expired December 31, 1867, and he died the fol- 
lowing October. Defendant collected the amount due 
on the executions after the expiration of Chapman’s 
term as part of his (Chapman’s) unfinished business. 
Held, that section 72 of Statutes at Large, 352, was 
intended to apply to a vacancy in the office of sheriff 
occurring while the term for which he was elected or 
appointed was running, and does not apply to a 
vacancy occurring in the office of one whose term has 
expired and to whom a successor has been duly elected 
or appointed, and has duly qualified. That the power 
of an under-sheriff is not terminated by the death of 
the sheriff. That upon the death of a late sheriff, after 
the election and qualification of his successor, section 
72 applies, and the under-sheriff has vested in him the 
powers of the late sheriff, as to all business in the 
hands of either unfinished. That the late sheriff must 
be deemed to be in office, and the relation of principal 
and agent still existing, and therefore the under- 
sheriff cannot be sued for misfeasance or nonfeasance 
in office. The action must be brought against the 
principal and his bail. Judgment reversed. Newman 
v. Beckwith. 

STREETS. 

Duty of city to repair.— This action was brought to 
recover damages sustained by plaintiff by falling 
through a defective cross-walk in the city of Lockport. 
The referee before whom the action was tried dis- 
missed plaintiff’s complaint, on the ground that it 
being discretionary with the common council to direct 
the repairs of cross-walks in said city, it is not liable 
because of the neglect or refusal to exercise such dis- 
cretion. Held, that the following work is the only 
work, under the charter, that is discretionary with the 
common council, viz.: When anew street is to be put 
in condition, when a new side or cross-walk is to be 
laid, a street paved or a sewer or drain made, and the 
manner of doing such work, and also whether any, and 
if any, what part of the expense of a local improvement 
shall be borne by the city, and how much by the prop- 
erty owners. Held, that a cross-walk is a part of the 
street itself; that common council had power to make 
and repair cross-walks, under the general power to 





make and repair streets, and that the common council, 
having had notice of the defect in the cross-walk in 
question, was bound to repairit. When a public body 
is clothed with the power to do an act which public 
interest requires to be done, and the means of per- 
formance are placed at its disposal, the execution of 
the power may be insisted upon as a duty, notwith- 
standing the statute empowering it is only permissive. 
Hela, that the common council, having power to make 
local assessments for all street work, grading, remov- 
ing, etc., it is no defense that there was no money in 
the highway fund of said city. Judgment of the ref- 
eree reversed. Hines v. The City of Lockport. 
>. 
COURT OF APPEALS ABSTRACT. 
JUNE DECISIONS, 1871. 
(Continued from last week.) 
EVIDENCE. 

1. Finding of referee: preswumption.—An exception to 
the finding of fact by a referee, to be available in this 
court, must show that the finding is wholly unsup- 
ported by proof. Cox v. James. Opinion by Grover, J. 

2. The giving of a joint warranty deed of land by a 
man and wife, is evidence that they claim it in com- 
mon, and their possession will sustain a finding that 
they were so seized. There is no more presumption 
that the wife, by joining with her husband, merely 
intends to extinguish her right of dower, than that the 
husband intends to extinguish his interest as tenant by 
the curtesy. Ib. 


HABEAS corpus. See Practice, 3. 
HUSBAND AND WIFE. See Evidence, 2. 
LANDLORD AND TENANT. See Damages. 

LIENS AGAINST VESSELS. See Constitutional Law. 


NEGLIGENCE. 


1. In collision between public conveyances owned by 
different parties: discontinuance of suit against two 
wrong-doers: practice. —The plaintiff was injured by 
acollision between the street car of the defendant in 
which she was riding as passenger, and a car of the 
Harlem R. R. Co., at a point where the defendant’s 
road crossed the other. Suit to recover for the injury 
was originally commenced against both the plaintiff 
and the Harlem R. R. Co., but, upon the payment of 
$100 by the Harlem Co. to plaintiff’s attorney, it was 
discontinued, he paying costs of that suit to defend- 
ant’s attorney, after which this action was brought. 
Held, that if the injury was caused by the concurrent 
negligence of the defendant and the Harlem R. R. Co., 
plaintiff had a right to bring her action against both 
or either of the companies. Barnett v. Third Ave. R. R. 
Opinion by Allen, J. 

2. Although the rule is that a party receiving an in- 
jury from the wrongful acts of others is entitled to 
but one satisfaction, and that an accord and satisfac- 
tion by, or a release or other discharge by, the volun- 
tary act of the party injured, of one of two or more 
joint tort feasors, is a discharge of all, the discontinu- 
ance of an action against those jointly liable by the at- 
torney of the injured party is not such a release, and is 
no bar to a new action against either, even though such 
attorney receives a certain sum for costs from one of 
the parties against which the action is brought. Ib. 

8. Such discontinuance and new action is within the 
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limits of the authority of an attorney, but he has no 
power to conclude his client in relation to the subject- 
matter of the action without such client’s consent. Ib. 
4. Motions to set aside verdicts as contrary to evi- 
dence, as well as motions for a new trial, upon the 
ground of newly discovered evidence, are not governed 
by any well-defined rules, but are addressed tothe dis- 
cretion of the court, and this discretion is not review- 
able. Ib. 
See Contracts, 2. 


PRACTICE. 


1. General denial or denial of part of issues entitles 
defendant to trial: specific denial, when not required : 
frivolous answer.—When the general issue under the 
former practice was, and a general denial under 
the present practice is, interposed as a defense, the 
party had and has a right to a trial by jury, which is 
secured to him by the constitution. Thompson v. Erie 
R. R. Co. Opinion by Folger, J. 

2. Where only a portion of the allegations of a com- 
plaint are denied, the answer is as fully a general 
denial to those allegations as is an answer denying the 
whole complaint a general denial of all its allega- 
tions. Tb. 

3. And the defendant has a constitutional right to 
require that this denial be overcome by the same kind 
of proof as is required to overcome a general denial 
that is common-law proof. Ib. 

4. Whether the complaint sets up a claim formerly 
cognizable by a court of law, or entertained only in a 
court of equity, the answer follows the same form; 
a general denial is the same in either case; the same 
rules of practice must apply to it, and a general denial 
by the defendant will require of the plaintiff a trial 
and proof of his demand, by the production of wit- 
nesses before the proper tribunal. In neither case can 
affidavits taken, ex parte out of court, determine the 
issue. Ib. 

5. The general denial of an answer has as wide a scope 
as the allegation of the complaint which it denies, and 
if the plaintiff frames the allegations of his complaint 
so broadly that a general denial of it may leave 
specifically undenied some part of the matter com- 
prised in the whele of his allegation, he cannot take 
from the defendant his right of a general denial, and 
require him to specifically deny each part of the whole 
which the complaint has alleged. Ib. 

6. Where a first answer has been erroneously stricken 
out as sham, a second answer cannot be stricken out 
as frivolous. The first answer, remaining as part of 
the record, forbids the striking out of the second, 
though it may be so frivolous standing alone as to 
entitle the plaintiff to judgment upon. Ib. 

7. Failure to file return in time. — Relief will not be 
granted upon a motion to vacate an order dismissing 
an appeal for the non-filing return to the appeal within 
the prescribed time, if the appeal is without merits, 
and the party will not be benefited by its restoration. 
Supt. of Poor v. Bostwick. Opinion by Allen, J. 

8. Effect of setting aside order of arrest prima facie 
valid: habeas corpus.— The plaintiff applied for a re- 
argument in order to ask that an order vacating and 
setting aside an order of arrest be modified so as to 
require the defendant, as a condition for such order, 
to stipulate not to sue plaintiff for false imprisonment, 
or for any proceedings under the order of arrest or 
the execution against the person issued upon the judg- 





for the protection of the plaintiff, the original order 
having been set aside, not as void or one improperly 
granted, but because the defendant had explained and 
answered the prima facie case of the plaintiff. The 
order was vacated upon motion on its merits, and 
not for irregularity. Elwood v. Gardner. Opinion by 
Allen, J. 

9. If the order had become void or inoperative for 
any reason, so as not to authorize the longer detention 
of the defendant under it, or an execution against the 
person, no motion would have been necessary. A writ 
of habeas corpus would have been the proper remedy. Ib. 

10. Equitable power of supreme court as to fraudu- 
lently obtained instruments.—The defendants, each 
claiming to own a certain instrument made by plain- 
tiff, brought separate actions against him thereupon. 
The plaintiff then commenced this action against both 
defendants to compel a delivery and cancellation of 
the instrument, on the ground that his signature to the 
same had been procured by false and fraudulent repre- 
sentations. Held, that it was within the power of the 
court of equity, in its sound discretion, to compel the 
cancellation of a written instrument obtained by fraud. 
McHenry v. Hazzard et al. Opinion by Andrews, J. 

11. That the court is not precluded from exercising 
such right, even though such fraud would be a good 
defense to an action at law. The person claiming 
equitable relief is not bound to await the commence- 
ment of an action on the contract. Ib. 

12. While the code requires causes of action, legal and 
equitable, growing out of the same transaction, to be 
united in a single suit, yet where suits have been com- 
menced by parties severally against an individual, 

claiming of him the performance of the same alleged 
debt or duty, based upon the same contract, but claim- 
ing title in hostility to each other, which debt or duty 
is denied by the defendant, it is no bar to the bringing 
of an equity action for the cancellation of the contract 
in question on the ground of fraud. Ib, 
See Arbitration and Award; Negligence, 3; Deeds. 


——_+-o——— 
DIGEST OF RECENT AMERICAN DECISIONS.* 


BANKRUPTCY. 


1. Impeaching discharge in State court. — A discharge 
in bankruptcy cannot be impeached in a State court for 
any cause which would have prevented the granting of 
the discharge under the bankrupt act, or would have 
been sufficient ground for annulling the discharge in 
the United States court under that act. Corey v. Rip- 
ley, (Me.) 19. 

2. The authority to set aside and annul a discharge in 
bankruptcy, under the act of 1867, rests exclusively in 
the United States courts. Ib. 


BOND OF INDEMNITY. 


No recovery on, without actual damage. —The plain- 
tiff had delivered to the defendants goods, subject to 
alien for freight charges in favor of C., from whom 
plaintiff had received them, without collecting such 
charges, upon receiving from the defendants a bond, 
conditioned to indemnify the plaintiff ‘‘against any 
legal liability which he may have incurred” by so do- 
ing. Judgment was recovered by C. against the plain- 
tiff for the amount of such charges and cost, but it did 
not appear that it had been paid. In an action upon 
the bond, held, that the plaintiff could not recover, 








ment. Held, that such a stipulation was not necessary 





* From 2 American Reports. 
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as there was no proof of actual damage. Weller v. 
Eames (Minn.), 150. 
CARRIERS. 

1. Liability for baggage received for transportation. — 
The plaintiff was a passenger on defendants’ road, but 
had lost her trunk while traveling over a connecting 
road. A few days after a conductor on the connecting 
road found the trunk, and left it in charge of the 
defendants’ baggage master, stating the facts, and 
requesting him to forward it to plaintiff, which he 
agreed to do. Nothing was said about freight, nor 
whether the trunk should go by the freight or passen- 
ger train. The trunk being lost, held, that the de- 
fendants were liable for its value. Wilson v. Grand 
Trunk Railway (Me.), 26. 

2. Duty to carry all freight without preference. — The 
defendants contracted with the Eastern Express Com- 
pany to give the latter a certain share in the baggage 
and mail car attached to passenger trains for the car- 
riage of their goods, and agreed not to let any similar 
space in any car attached to passenger trains to any 
other persons or express carriers during the continu- 
ance of the contract. Plaintiffs, another express com- 
pany, offered packages to be transported on defendants’ 
passenger trains, which the defendants refused to re- 
ceive or transport. Held, that defendants were liable 
to plaintiffs for such refusal. New England Express 
Co. v. Maine Central R. R. Co. (Me.), 31. 

2. Liability of, for willful misconduct of servants: 
measure of damage.—The plaintiff, a passenger in de- 
fendants’ railway car, gave up his ticket to a brakeman, 
who was authorized to demand and receive it. Shortly 
after the latter approached plaintiff, denied that he 
had received his ticket, and assaulted and grossly 
insulted him. In an action against the railway com- 
pany to recover damages, held, that the defendants 
were liable, and that plaintiff could recover exemplary 
damages. (Tapley, J., dissented on the question of 
damages.) Goddard v. Grand Trunk Railway Co. 
(Me.), 39. 

8. The defendants having retained the brakeman in 
their employ after notice of his conduct, the court 
refused to set aside as excessive a verdict for $4,850. Ib. 

4. Express companies: liability of.—The defendants 
were an express company, engaged in transmitting 
from place to place goods for hire, having at different 
points local agents whose duty it was to receive goods 
transmitted and deliver the same to the consignee, as 
well as to receive goods for transmission, having no 
vehicles or other means of transportation except at 
their local offices for local purposes, but transmitting 
goods, in charge of their messengers, by steamboats; 
railroads, coaches, etc., owned and controlled by other 
parties. Plaintiff’s agent delivered to them goods for 
transportation, taking a receipt, in which it was stip- 
ulated that the defendants were not to be held liable 
for any loss or damage except as forwarders only, nor 
for perils of navigation and transportation. The steam- 
boat on which the goods were being transported, in 
consequence of the negligence of those in charge, ran 
upon a snag and was sunk, thereby injuring the goods. 
In an action to recover the damage, held, that the 
defendants were common carriers, not forwarders, and, 
as such, liable for the loss, notwithstanding the terms 
of the receipt, which could not cover losses arising 
from negligence. Christenson v. The American Express 
Co. (Minn.), 122. 

5. Liability for non-delivery to connecting line. — 
While in the absence of a special agreement, a carrier 





is only liable to the extent of his route, and for safe 
storage and delivery to the next carrier, yet if he store 
the goods in his own warehouse at the end of his line, 
without delivery or notice, or attempt to deliver to the 
next carrier, his liability as a carrier will continue. 
Lawrence v. The Winona and St. Peter’s R. R. Co. 
(Minn.), 130. 

6. The defendants — common carriers — received for 
transportation from a connecting carrier, goods marked 
for M., a point beyond their line. On the arrival of 
the goods at W., the terminus of defendants’ line, they 
were stored in their warehouse, where they were 
destroyed by fire. Some time previously the defend- 
ants, for the purpose of increasing the business of their 
road by drawing off the freight for M., from another 
road to M., connecting with their road at an inter- 
mediate point, had agreed with P., another carrier, 
that they would deliver to him all freight consigned to 
M., provided he would convey it regularly and at cer- 
tain rates from W. to M., and, in pursuance of this 
agreement, it was their custom to store all such freight 
in their warehouse until a load accumulated, when P. 
would send a team and take it. The plaintiffs’ goods 
were so stored at the time of their destruction; but no 
notice thereof was given to P. nor to the consignee. 
In an action to recover the value of the goods, held, 
that the defendants were liable as common carriers. [b. 


CONSTITUTIONAL LAW. 


1. Taxation: exemption from by statute, not in nature of 
contract.—The legislature passed an act exempting from 
taxation all property used for the purpose of manufac- 
turing salt, and offering a bounty of ten cents a bushel 
for salt manufactured in the State. Two years later the 
said act was amended by limiting the exemption from 
taxation to five years. The five years having elapsed, 
the complainant, a corporation for the manufacture of 
salt, organized after the passage of the original act, 
filed a bill to restrain the collection of a tax upon their 
property, on the ground that the exemption from tax- 
ation was in the nature of a contract between the 
State and the parties acting under it, and therefore 
protected by the United States constitution. Held, 
that the act was not in the nature of a contract, and 
could be amended or repealed at any time. East 
Saginaw Manufacturing Co. v. City of East Saginae 
(Mich.), 82. 

2. Act compensating owners of sheep killed by dogs. — 
A statute provided that any person suff@ring loss by 
reason of the maiming, killing or worrying of his sheep 
by dogs may present proof of the nature and extent 
of his damages to the selectmen of the town, who shall 
draw an order for the amount in his favor upon the 
treasurer of the town, and thereupon the tow: may 
recover of the owner of the dog the full amount of 
such order. Held, to be unconstitutional, in so far as 
it undertook to bind the owner of the dog by the 
decision of the selectmen fixing the amount of the 
damage without giving him an opportunity to be heard 
on the question. Held, further, that the town could 
nevertheless recover, under the statute, from the 
owner of the dog the actual damage which the jury 
who try the cause find the owner of the sheep to have 
suffered, not exceeding the amount of the order drawn 
by the selectmen. East Kingston v. Towle (N. H.), 
174. 

8. Evidence tending to prove that the dog had killed 
or worried sheep before is inadmissible in such ac- 
tion. Ib. 
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CONTRACT. 

1. When void for mental wnsoundness of party to. — 
A. having a life estate in certain lands, and owning 
stock thereon, conveyed the same to defendant on con- 
dition that he should support her for life, which he 
did. After her death her executor brought action to 
recover for use and occupation of the lands and for 
value of the property, alleging that the conveyance 
was void, A. being mentally imbecile at the time it 
was made. Held, that the plaintiff could not recover 
in the absence of bad faith or fraud on the part of the 
defendant. Young v. Stevens (N. H.), 202. 

2. Entirety: not to be performed within a year: statute 
of frauds. — On the 1st of January plaintiff made a parol 
contract with defendant to sell him all the wood upon 
a certain lot, at five dollars a cord, and to deliver as 
much thereof as he could that winter, and the balance 
the winter and year following, the defendant to pay on 
demand for amount delivered at the close of each win- 
ter’s delivery. Plaintiff delivered a portion of the 
wood that winter, which was accepted and paid for; 
the remainder he delivered the winter and spring fol- 
lowing, but defendant refused to accept or pay for it. 
Held, that the contract was entire; that the delivery 
and acceptance of the first part took the case out of 
the statute of frauds; and that it was not a contract 
which was not to be performed within one year from 
the making of it, within the meaning of the statute. 
Gault v. Brown (N. H.), 210. 


CRIMINAL LAW. 


Sentence : power of court to revise. — Where a prisoner 
has been convicted and sentenced, and duly commit- 
ted in pursuance of the sentence, the power of the 


court to revise or change the sentence is at an end. 
Brown v. Rice (Me.), 11. 
ELECTION. 

1. Certificate of, prima facie evidence: mandamus. — 
The relator received from the proper officer a certi- 
ficate of his election to the office of district clerk of M. 
county; he subsequently took the oath, gave and filed 
the bond required by law, and then demanded of the 
respondent —the former clerk, whose term of office 
had expired, and who was in possession—the seal, 
records, books, papers, etc., belonging to said office. 
The respondent answered that the relator, being a non- 
resident of the State, was ineligible to the office, and 
therefore not legally elected. Held, that the relator 
was entitled to a mandamus. State v. Sherwood 
(Minn.), 116. 

2. A certificate of election is prima facie evidence of 
title, and the court will not go behind it in proceed- 
ings for a mandamus. Ib. 


EVIDENCE. 


Evidence of parol contemporaneous agreement to 
revoke written instrument inadmissible.—In an action 
for goods sold and delivered, the plaintiff gave in evi- 
dence a written order for the goods, signed by the de- 
fendant, and proved that they were delivered accord- 
ing to the terms of such order. The defendant 
thereupon offered to prove that at the time said order 
was made, as an inducement thereto, plaintiff verbally 
agreed with defendant that the latter might revoke 
the order during the summer and not take the goods, 
and that during the summer, and before the delivery 
of the goods, he did revoke said order. Held, that such 
offer was properly rejected. Wemplev. Knopf (Minn.), 
147. 





FIRE INSURANCE. 

Condition in policy: non-payment of premium note,— 
A policy, the premium for which had been paid by 
note, contained a provision that, in case the note 
should not be paid at maturity, the full amount of the 
premium should be considered as earned, and the 
policy become void while said past due notes remained 
overdue and unpaid ; a loss occurred after the maturity 
of the note and before it was paid. Held, that the 
company was not liable for any loss which occurred 
during the continuance of the default, but that, on the 
subsequent payment of the note, the policy revived 
and was in force from the date of such payment, 
Williams v. The Albany City Ins. Co. (Mich.), 95. 


FOREIGN LAWS. 


1. Contracts tending to violate laws of foreign country: 
proof of foreign laws. — Plaintiff and defendant, in pur- 
suance of an agreement to that effect, went to Canada 
in 1864 for the purpose of procuring men to be enlisted 
in the United States army, and, before going, and also 
while there, plaintiff loaned to defendant money to 
pay his expenses. In an action to recover such money, 
held, that the contract, having for its object the viola- 
tion of a law of Canada, was void, and that the plain- 
tiff could not recover. Hall v. Costello (N. H.), 207. 

2. In proof of the laws of a foreign country, the testi- 
mony of any person, whether a professed lawyer or 
not, who appears to the court to be well informed on 
this point, is competent. Ib. 

3. Presumption as to.— In the absence of evidence the 
presumption is that the laws of another State conform 
in substance to the general principles of the common 
law. Ellis v. Maxson (Mich.), 81. 


HIGHWAY. 

Notice of defect in.—In an action against a town to 
recover for injuries caused bya defect in a highway, 
the question whether notice to the town of the exist- 
ence of the defect can be inferred from the length of 
time it has continued is a question for the jury. Col- 
ley v. Inhabitants of Westbrook (Me.), 30. 

(To be continued.) 


——_ oe 
DECISIONS OF THE COURT OF APPEALS. 


The following decisions of the court of appeals were 
handed down on the 5th inst: 

Judgments affirmed with costs—Florence v. Hopkins 
and another; Higgins v. The Watervliet Turnpike Co.; 
Lowry and ano. v. Inman; The Ocean National Bank 
v. Olcott and ano.; Holden v. The Putnam Fire Insur- 
ance Co.; Duffy v. O’Donevan et al. ; Hough et al. v. 
The American Baptist Mission Union; Richardson v. 
The N. Y. Central Railroad Co.; Ross v. Ackerman, 
impleaded, etc.; Hoffman v. Hoffman; Crocker v. Col- 
well, impleaded, etc.; People ea rel. Dunkirk and 
Fredonia Railroad Co. v. Cassity, etc., as assessors, ete. 

Judgments affirmed without costs—Lanel v. Van 
Wagener; Lanel v. Van Wagener. 

Judgments reversed, new trial granted, costs to abide 
event— Drew v. Swift; Hall v. Lauderdale; Grant, 
survivor, etc., v. Smith; Hart v. Messenger and o’rs; 
Hamilton and ano. v. Douglass; Madison Avenue Bap- 
tist Church v. The Baptist Church in Oliver street; 
Etna National Bank of New York v. The Fourth Na- 
tional Bank. 

Judgment of general term reversed, and that of 
special term affirmed with costs — The National Park 
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Bank of New York v. The Ninth National Bank of 
New York. 

Orders of the general term and special term of the 
supreme court reversed, and assessments vacated with 
costs —In re petition of George W. Douglass to vacate 
assessments in 64th street. 

In the matter of the application of the Episcopal 
Public School to vacate assessments — Orders of supe- 
rior court at general and special terms and of the 
county judge, reversed and application denied with 
costs. People ex rel. White v. Hulbert, County Judge, 
eto. 
Order affirmed with costs—In the matter of Eagar 
to vacate assessments, etc. 

Order of general term of superior court affirmed 
with costs — People ex rel. Perkins v. Hawkins, super- 
visor, etc. 

Order granting new trial affirmed, and judgment 
absolute for the defendant, with costs pursuant to stip- 
ulation — Bank of Albion v. Burns and another. 

Judgment affirmed with costs as to Leonard—Dixon 
vy. Palmer, and judgment of superior court reversed and 
judgment on report of referee affirmed against Stephens 
with costs, deducting $130.08 from the original. Judg- 
ment to correct error of referee in computation.— 
Dabeny et al. v. Stephens and ano., impleaded, etc. 

Judgment affirmed with costs to respondent, to be 
paid by the plaintiff from the estate of the testator. 
White and ano., ex’rs, etc., v. American Colonization 
Society, impleaded; White and ano., ex’rs, etc., v. 
Trustees of the Board of Domestic Missions; White 
and ano., ex’rs, v. American Tract Society, impleaded, 
etc. 

Judgment reversed, new trial granted, cost to abide 
event, unless the defendant within thirty days after 
notice of this judgment consents to the entry of a 
judgment against him for $6,453.67, with costs in the 
court below and in this court, and in that event the 
judgment thus modified, affirmed—Currie and ano. v 
White. 

Judgment of general term reversed, and that on 
report of referee affirmed with costs—Childs v. Smith. 

Judgment reversed and judgment for the people, 
adjudging that the relator was not duly elected to the 
office, and that the act of the legislature extending 
the term of office of the defendant was unconstitutional 
and void, and that neither the relator nor defendant 
were entitled to the office, without costs to either party 
against the other— People ez. rel. Fowler and o’rs. v. 
Bull. 

CORRESPONDENCE. 


DISTRIBUTION OF A WIFE’S PERSONAL ESTATE. 
ANGELICA, August 29, 1871. 
Editor of Law Journal: 

Dear Sir — After I wrote to you on the 26th instant, 
my attention was more particularly drawn to the last 
clause of section 79, which reads: ‘As they are entitled 
by the rules of the common law.”’ It struck me the 
revisers of 1830 had made a mistake in saying that the 
husband’s right was derived from the common law. 

The only authority for this expression I was able to 
find was in Chitty’s Blackstone, vol. I, page 435, in 
which this language is used: ‘‘And the right of the 
husband not only to administer, but also to enjoy 
exclusively, the effects of his deceased wife depends 
still on this doctrine of the common law, the statute of 
frauds declaring only that the statute of distributions 
does not extend to this case. But now these contro- 





versies are quite at an end, for, by the statute 22 and 23 
Car. II, c. 10, explained by 29 Car, IT, c. 30, it is enacted 
that the surplusage of intestates estates (except of femes 
covert, which are left as at common law) shall,” etc. I 
am unable to see what the statute of frauds had to do 
with the question. 

Bacon, in his abridgement edition, 1793, vol. I, page 
289, uses the following language: ‘‘ But choses in action, 
as debt due to the wife by obligation, etc., which are to 
be demanded by action, though they are likewise so 
far vested in the husband that he may reduce them 
into possession; yet, if he dies before any alteration 
made by him, they shall go to his wife, nor shall they, 
without such alteration, survive to the husband upon 
the death of the wife, or he have any right to them, 
but as he is entitled as administrator to his wife.”” He 
then refers in a note to 1 Rob. Abr. 910, and the statute 
of Charles, etc. 

The twenty-ninth section of the act referred to in 
my former letter, and which is unrepealed by the act of 
1867, is: ‘‘ A husband, as such, if otherwise competent 
according to law, shall be solely entitled to administra- 
tion on the estate of his wife, and shall give bond as 
other persons, but shall be liable, as administrator, for 
the debts of his wife only to the extent of the assets 
received by him. If he shall not take out letters of 
administration on her estate, he shall be presumed to 
have assets in his hands sufficient to satisfy her debts, 
and shall be liable therefor; and if he shall die leaving 
any assets of his wife unadministered, they shall pass 
to his executors or administrators as part of his per- 
sonal estate, but shall be liable for her debts to her 
creditors, in preference to the creditors of the hus- 
band.” 

In 1853 an act was passed exempting the husband from 
liability for his wife’s debts, except so far as he had 
assets from her, but that does not affect the question. 
The decision of the general term reversing the decree 
of the surrogate in the case referred to involves the 
absurdity of giving the wife’s property to the adminis- 
trator of the husband, in case of his death; while it 
excludes him, if living, from any enjoyment thereof. 

Yours respectfully, 
J. G. CoLuins. 
—-  @e ————_ 


THE ALABAMA CLAIMS. 


The following circular has been issued from the 
State department : 


‘““ DEPARTMENT OF STATE, ; 
‘““WASHINGTON, August, 1871. 


‘Claimants who have not already filed in the depart- 
ment of State their claims against Great Britain, grow- 
ing out of the acts committed by the several vessels 
which have given rise to the claims generally known as 
the Alabama claims, are requested to do so without 
delay, in order that they may be taken into account in 
presenting the aggregate claims of the United States 
to be brought before the tribunal of arbitration which 
is to meet in Geneva in the month of December next. 
It will not be necessary for claimants who have already 
filed their claims, sustained by proofs, to take any steps 
under this notice, unless they may have additional 
proof to file. No papers already filed can be with- 
drawn. Claimants must prepare for themselves the 
proof of their claims. This department will, on appli- 
cation, forward to claimants a copy of the treaty and 
acircular showing the form of proof that is advised 
by the department in the absence of all rules by the 
tribunal which will pass onthe same. The early atten- 
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tion of claimants who have not already filed their 
claims is invited to this notice. 
“HAmItton F isu, Secretary.” 

The following notice has also been given by the State 
department, namely : 

“Notice is hereby given that by the terms of the 
treaty concluded on the 8th day of May, 1871, between 
the United States and Great Britain, all claims on the 
part of corporations, companies or private individuals, 
citizens of the United States, upon the government of 
her Britannic majesty, arising out of acts committed 
against the persons or property of citizens of the United 
States during the period between the 13th of April, 
1861, and the 9th of April, 1865, inclusive, not being 
claims growing out of the acts of the vessels referred 
to in Article 1 of said treaty, generally known as the 
Alabama claims and which yet remain unsettled, are 
referred to three commissioners to meet in Washing- 
ton for the examination, investigation and decision 
of such claims, as well as like claims on the part of her 
Britannic majesty upon the government of the United 
States. By the terms of said treaty, all such claims, 
whether or not the same may have been presented to 
the notice of, made, referred, or laid before, said com- 
mission, shall, from and after the conclusion of the 
proceedings of said commission, be considered and 
treated as finally settled and barred, and thenceforth 
inadmissible. 

“Robert 8S. Hall, Esq., of New York, has been ap- 
pointed, under said treaty, agent of the United States, 
to present and support the claims on its behalf, and to 
answer the claims made upon it, and to represent it 
generally in all matters connected with the investiga- 
tion and decision thereof before the said commission. 

“Corporations, companies or private individuals, 
citizens of the United States, having claims against 
the government of her Britannic majesty, and coming 
within the terms of the above-recited provisions of the 
treaty, are requested forthwith to send tothe agent 
above named, at the department of state, Washington, 
D. C., a statement of their respective claims, showing 
the name and residence of the claimant, the nature 
and amount of the claim, with a brief general state- 
ment of the time, place and circumstances of the 
transaction out of which the claim arose. It will be 
understood that the statement so invited is prelimin- 
ary merely, and does not preclude the necessity of a 
subsequent formal memorial or statement, to be pre- 
sented in conformity with such rules or regulations as 
the commission, on its organization, may prescribe. It 
is provided by the treaty that the commissioners shall 
meet at the earliest convenient period after they shall 
have been respectively named. It is expected that they 
will meet during the ensuing month of September. 

“HAMILTON Fisu, Secretary.” 


—_—+¢—_—__—. 


BOOK NOTICES. 

United States Digest. Vol. XXII. By P. F. Burnham, 
Counselor at law. Boston: Little, Brown & Com- 
pany, 1871. 

This volume— the twenty-eighth of the United States 
Digest proper, and the twenty-second of the annual 
xeries — contains an abstract of the decisions rendered 
in the courts of common law, equity and admiralty in 
the United States and in England during the year 1868. 

The general merits of the series is, or ought to be, so 
well known as to render unnecessary any commenda- 
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tion. There are not a dozen lawyers in the country 
who take, or have access to — outside of State libraries 
—complete sets of the current American and English 
reports. The number of these reports is so large as to 
render it a very heavy burden, pecuniarily, to take 
them, and life is too short to justify an examination 
of all of their contents. With the aid of this digest 
lawyer engaged in the examination of a question, or ip 
the preparation of a case for argument, can very easily 
ascertain the current of adjudications on the subject 
outside of his own State, and avail himself of all the 
cases. The plan and execution of this volume are 
exceedingly good; indeed the arrangement — the rock 
on which so many digests founder—could hardly be 
better. 

Is it not about time that these twenty-eight volumes 
were recast and consolidated into one work? It would 
certainly be a great convenience to the profession; and 
although the expense attending the consolidation would 
be large, we should suppose that its increased popular- 
ity and sale would justify the attempt. 





A Treatise on the Constitutional Limitations which rest 
upon the Legislative Power of the States of the Amer- 
ican Union. By Thomas M. Cooley, one of the 
Justices of the Supreme Court of Michigan, and 


Jay Professor of Law in the University of Michi- 

gan. Second edition, with considerable additions, 
iving the results of the recent cases. 
ittle, Brown & Company, 1871. 


Boston: 


Illinois Reports, vol. LI, by Norman L. Free 
epestees Springfield, 1S. _ 

The most important decisions in this volume are the 
three or four growing out of the act to establish a park 
in the city of Chicago, and involving the question, 
whether the legislature has power to compel a munici- 
pal corporation to incur debts for local improvements 
without its consent. The act providing for the estab- 
lishment of the park appointed a board of commis- 
sioners, and authorized this board to procure lands to 
be paid for by the bonds of the city, to be issued by the 
mayor, etc., on demand of the commissioners. The 
mayor, etc., refused to issue the bonds, and a manda- 
mus was sought. The court refused the mandamus on 
the ground that the consent of the corporation was 
necessary to its incurring indebtedness of the kind. 

Some of our readers may remember that a strenuous 
effort was made last winter by certain interested 
parties to have Mr. Freeman ousted from the reporter- 
ship, or else to render his office a profitless one. We 
are glad to believe—though without information on 
the subject —that the attempt was a failure. He isa 
thoroughly good reporter, and the laborer in such a 
field is justly entitled to all the income that he is likely 
to reap from his labors. 


——-- ope 


BOOKS RECEIVED. 


We have received the following books, which will 
be noticed at length at an early day: 


A Manual of the Laws of Fixtures, by John Ward 
Hill, LL. B. Second edition, revised and en- 
larged. New York: Baker, Voorhis & Co., 1871. 

A Treatise on the Common and Civil Law, as embraced 
in the Jurisprudence of the United States, by W. 
M. Archer Cocke, author of the Constitutional 
History of the United States. New York: Baker, 
Voorhis & Co., 1871. 

Maryland Reports, Vol. XXXII, by J. Schaaff Stock- 
os State reporter. Baltimore: John Murphy & 
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THE MINORITY REPORT OF THE REVISION 
COMMISSION. 


The most important legislation of the last twenty 
years, so far as law reform is concerned, was the act 
of 1870, providing for a revision of the statute law 
of this State, and it is greatly to be regretted that the 
commissioners appointed under that act have been 
unable to harmonize their views as to the manner in 
which the work was to be performed. We have 
heretofore published in this journal the substance 
of the report of the majority of the commission — 
Messrs. Throop and Parker; and, also, the report of 
Mr. Waterbury, the dissenting member. Mr. Parker 
has retired from the commission since that report 
was made, and Mr. Stebbins has been appointed to 
fill the vacancy. As the retirement of Judge Parker 
left the commission equally divided, it is a matter of 
more than ordinary interest to know to which side 
Mr. Stebbins will adhere. 

We purpose in this article to notice briefly some of 
the objections raised by Mr. Waterbury to the plan 
of the majority. We have no hope or desire to 
exhaust the subject, but shall return to it again here- 
after. 

Two things are patent upon the face of Mr. Water- 
bury’s report— first, that the breach in the commis- 
sion is of a character altogether too serious to justify 
avery strong hope for reconciliation; and, second, 
that the report itself was not prepared with that care 
and regard to logic that we should have expected at 
the hands of its author; and the latter point is the 
more remarkable, from the fact that the minority 
report was made some three months subsequent to 
that of the majority, and after the latter had been 
debated by the entire commission long and anxiously. 

But, by marshaling the arguments that Mr. Water- 
bury has presented, there appear to be three princi- 
pal objections to the majority report, which may be 
stated thus, in the order of their apparent importance: 

I, That the majority propose to amend existing 
statutes to such an extent as to exceed the powers 
granted to them by the act under which they were 
appointed, 

II. That the amendments which they propose to 
make are of such a character as to assure the opposi- 
tion of powerful interests, which, by applying the 
usual means of influencing the legislature, will defeat 
the proposed revision. 

III. That the writer has an insurmountable object 
to the use of the word “code” as a designation of 
the principal or primary divisions of the revision, and 
incidentally to there being any primary divisions 
except the chapters. 








Of these we will speak in the order stated. That 
there may be an honest difference of opinion as to 
the scope of the act providing for the revision, and 
of the powers of the commission under it, we can 
very well understand, but that the majority of the 
commission design deliberately to exceed their powers 
and thereby vioiate the law no one can for a moment 
believe; and yet this is the impression conveyed — no 
doubt unintentionally — by Mr. Waterbury’s report. 
On page 3 of his printed report he says: “In my 
opinion such amendments should be restricted to 
those which are expressly authorized by the act under 
which we were appointed; while my associates think 
that they should be upon a more comprehensive 
basis.” Again, on page 4, after denying that “‘a 
large portion of the legal profession and the general 
public’ expect us to report a series of codes,” he says: 
“T could not believe that reasonable men expect us 
to depart from the instructions of the legislature; but 
if any do, I deem it better to disappoint them than 
virtually to disobey the statute from which all our 
powers are derived.” And again, on page 7, he says: 
“Tn dissenting from the report of my associates, I am 
not forgetful of the general rule that the majority 
should control, and that the office of the minority is 
to accept the result. This rule, however, loses its force 
when a principle is involved; and I hold the duty 
of obedience to the law under which we were 
appointed to be matter of principle.” 

Now, the obvious purport of all this language is, 
that Messrs. Throop and Parker, for certain reasons, 
had deliberately planned to disobey the statute. Of 
course, we do not say or suppose that Mr. Waterbury 
meant this, but the language chosen conveys the 
impression. 

But, passing this by, let us examine Mr. Water- 
bury’s first objection on its merits. The act of 1870, 
chapter 33, provides in substance as follows : 

§ 1. The commissioners are to “revise, simplify, 
arrange and consolidate all statutes,” etc. 

§ 2. They are (1) to bring together all statutes and 
parts of statutes, etc.; (2) to omit redundant and 
obsolete enactments; (3) to make such alterations as 
may be necessary to reconcile contradictions, supply 
the omissions, and amend imperfections of the original 
text; (4) to arrange the revision under suitable divis- 
ions and subdivisions. 

§ 3. They are to suggest to the legislature (1) the 
contradictions, omissions and imperfections of the 
original text and the modes in which they have 
reconciled, supplied and amended the same ; (2) “ such 
statutes or parts of statutes as in their judgment ought 
to be repealed, with their reasons for such repeal ;” and 
(3) they “may also recommend the passage of new acts 
as such repeal may in their judgment render necessary.” 

It seems to us that this is about as broad a com- 
mission as could be given. It is in fact even broader 
than that given to the original revisers by the act of 
April 21, 1825 (6 Edmonds’ Stat. at Large, 497), for 
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the grant of power is in the same language and the 
restriction placed upon the original revisers is 
omitted. Indeed, in this age and country the power to 
“revise” imports, by common understanding, a grant 
of power to at least suggest all needful amendments 
not in conflict with the fundamental policy of legis- 
lation; and a much broader meaning was given to it 
by the same legislature which passed the act for the 
revision of the statutes. A joint resolution was at 
that session passed “ to revise the laws for the assess- 
ment and collection of taxes.” (Laws 1870, p. 2149.) 





The report of the commission appointed under that 
resolution recommends and proposes about as radical 


a change in the existing laws as could well be 
imagined. If Mr. Waterbury’s theory, that a power 
to “revise” means simply a power to segregate, be 
correct, these tax commissioners must have taken a 
most extraordinary departure from the line of their 
duty. 

It did not escape the attention of Mr. Waterbury, 
that the act under which he was appointed followed 
literally the act of 1825, under which the revisers 
reported and the legislature adopted more radical and 
extensive changes in the recognized principles of 
civil and criminal jurisprudence, and the practice and 
proceedings of the courts, than had ever before been 
effected by ordinary and peaceful legislation. But he 
must have strangely neglected to study the history 
of the act of 1825, or he would not have committed 
himself, upon paper, to the extraordinary statements 
which are found in his report, respecting the action 
of the revisers which led to such a result. For he 
tells us, in substance, that they exceeded the letter of 
the statute defining their powers, but the necessity 
of doing so was so urgent, and the proposed changes 
were so beneficial, “that their work was readily 
accepted by the simple-minded and honest-hearted 
patriots of the day;” in other words, that they broke 
the law, but were forgiven for having done so because 
they broke it so well. 

Now Judge Edmonds has saved any investigator 
the labor of hunting through the journals, documents 
and session laws of the period, in order to learn accu- 
rately the history of the revision of 1830 (so called), 
and the majority report of the present commission 
mentions that fact and expressly calls attention to his 
resumé, By turning to the 5th volume of Edmonds’ 
Statutes at Large, pages 493 and onward, some very 
striking coincidences between the early stages of the 
last and of the present revision will be discovered. 
In 1824 an act was passed appointing James Kent, 
Erastus Root and Benjamin F. Butler to revise the 
statutes; but Chancellor Kent declined the appoint- 
ment and John Duer was appointed by the governor 
in his place. The commission thus constituted 
found itself unable to act harmoniously; General 
Root insisting that the statutes should be revised 
upon the plan of the revisions of 1801 and 1813, 
namely, in independent chapters, consisting of the 
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existing enactments, with such changes only as might 
be necessary to consolidate them and supply manifest 
oversights, ete. ; while Messrs. Butler and Duer pre. 
ferred the “new and more scientific method,” which 
was afterward adopted. At the session of 1925 
the legislature adopted a resolution calling upon the 
revisers for information as to their progress, ete,, 
“and also what alterations, if any, were necessary in 
the law directing the revision to attain more effectu- 
ally the objects for which it was enacted ;” in pursu- 
ance of which Messrs. Duer and Butler made a report, 
which will be found at length in 5 Edmonds, 494-496, 
It is sufficient to state here that it sets forth with great 
minuteness the leading features of the plan which 
they propose to pursue, not only as to arrangement, 
ete., but as to the general character of the changes 
and amendments which they propose to make, and 
asks for an additional power for that purpose. The 
act of 1825 was passed in consequence of this report 
and (in its essential features) in the very language 
employed by Messrs. Duer and Butler in their request 
for additional power, and the act of 1824 was repealed, 
Mr. Wheaton being appointed by the new act, in 
place of Gen. Root. As already stated the act ot 
1870 is essentially a transcript of the act of 1825. 

At another time we shall notice the other two 
objections urged in the minority report. 


———++—__. 
THE NEW YORK CITY IMBROGLIO. 


The case, in the supreme court of this State, of 
Foley v. The Board of Supervisors et al. is worthy of 
more than a passing notice, involving, as it does, the 
municipal government of a city so populous and 
wealthy as New York. At the present time, the 
political incidents of the matter so overshadow and 
obscure its purely legal elements, that it is somewhat 
difficult to understand, properly, the merits of the liti- 
gation, or the real position of the parties. The nomi- 
nal plaintiff, for Mr. Foley acts but as a figure-head, 
representing the tax payers of the city, brings suit 
against those in charge of the city government, claim- 
ing that they have, in the administration of public 
affairs, been guilty of gross breaches of duty, and asks 
that they be restrained and enjoined from proceeding 
further in their alleged maladministration until the 
termination of the suit. On the 7th of September 
Mr. Justice Barnard, of the first district, issued, e 
parte, a temporary injunction, of the character asked 
for, and included therein an order to show cause, on 
the 11th, why it should not be continued until the 
determination of the action. On the 11th the real 
struggle began, and, as was to be expected, excited 
great local interest. The arguments of counsel were 
given, more or less, to personal crimination and vin- 
dication, but the hearing was brought to a close on 
the 15th, when the court announced its decision, sus- 
taining substantially the demand of the plaintiff, and 
granting an injunction of like purport as before. 
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This injunction, while not restraining the city gov- 
ernment from paying out of moneys already in the 
treasury, for certain legitimate and necessary ordinary 
expenses, such as for the maintenance of the public 
parks, police, water-works, etc., forbids the use of the 
public funds for any other purposes. It also prohibits 
the raising of taxes until certain acts are performed, 
which, though required by law, have been heretofore 
neglected by those in power. It also prohibits the 
further issue of city bonds, or the increase of the city 
debt. Justice Barnard holds, that the plaintiff is a 
trustee for the people, and has a right to commence 
the action (the right being claimed, we suppose, un- 
der the act of 1864). Some points were also raised 
and passed upon, as to the constitutionality of certain 
provisions relative to the city of New York, which, 
however, only partially affect the merits, and are of 
little general interest. 

The grounds upon which this remarkable order was 
claimed and allowed are briefly these. By the laws 
applicable to the city of New York, and to muni- 
cipalities generally, a person who is a member of a 
common council, or board of supervisors, or other 


‘body of like character, is prohibited from being inter- 


ested in any contract authorized by the body to 
which he belongs. It is alleged by the plaintiff, which 
allegation is, however, denied by the defendants, that 
the chief officers of the city government, in disregard 
of the law, formed themselves into associations, with 
the object of securing to themselves large sums from 
the city treasury. Two newspapers, one printing and 
one stationery association, are particularly named, 
whose combined receipts from the city are stated to 
be $1,084, 146,53. 

It is further alleged, and denied, that fraudulent 
claims to the amount of many millions have been 
paid without authority, and in violation of law, for 
services never rendered and materials never furnished. 
The other charges are, that the city indebtedness has 
been unlawfully increased to the enormous amount of 
one hundred and forty-seven millions of dollars, nearly 
one hundred millions having been added within the 
last two years; that assessments have been made and 
taxes levied without authority; and that in all their 
transactions the heads of departments and their sub- 
ordinates pay no attention whatever to the provisions 
of a statute passed by the legislature in 1871, and 
known as the two per cent act (chapter 583). The 
principal charges are made against three individuals, 
who constitute what is denominated by that act the 
board of apportionment. 

What the ultimate result of the struggle may be 
cannot now be determined. The plaintiffs have at 
the outset obtained a substantial advantage, which 
has apparently been greatly increased by the inhar- 
Monious action of the defendants. The injunction 
may be set aside or modified by the appellate courts, 
but the action of Justice Barnard has produced a 
moral effect, which the overruling of his decision on 





technical grounds will but little influence. It has 
determined these things: that the courts will, when 
properly addressed, interfere in the affairs of munici- 
pal bodies, and, so far as lies in their power, right any 
wrong that is found to exist, and that wealth, position 
and political influence will not shield the transactions 
of public officers from legal investigation. 


apontencsnnlialienecedaars 
CURRENT TOPICS. 


Since the last article on “ Zhe Minority Report of 
the Revision Commission” was written and in type, 
we have received the cheering intelligence that the 
commissioners have unanimously agreed upon the 
principles which are to guide them in the future dis- 
charge of their duties, and that there is a fair pros- 
pect of their hereafter working in harmony. 


The trial of the French communists by military 
instead of civil courts is, according to the London 
Law Times, considered by some writers as a gain to 
the prisoners, but, if the manner of procedure in the 
court at Versailles is indicative of what prevails gen- 
erally, the accused have hardly a fair chance. One 
of the judges of this court is given to addressing the 
prisoners as assassins. The counsel for the prisoners 
are of little help, as they make no attempt even at 
cross-examination, but content themselves with de- 
claratory attacks upon every body connected with the 
prosecution. But then the prosecuting counsel is just 
as useless to his side, as he does not trouble the evi- 
dence, but depends on the power of Billingsgate to 
carry his points. Were it not that the lives and lib- 
erty of large numbers of men and women depended 
upon these ridiculous performances, we might laugh 
at them. The whole thing is an illustration of the 
impossibility of maintaining character and dignity 
among the lawyers under a despotic government. 


There are many objections raised to the code by 
common-law practitioners — that it is crude and im- 
perfect; that it only seems to simplify legal procedure, 
but does not really do so; that the old system, though 
somewhat faulty, is about as perfect as we car ever 
hope to have, etc., ete. We believe, however, that very 
much of the opposition to the adoption of a code comes 
from the fact that such a measvre would render com- 
paratively useless a certain knowledge, the acquisition 
of which has cost its possessors much time and labor. 
We all remember the old-style stage-coachman, who 
could never be brought to see the superior advantage 
of railways as means of communication. He would 
produce various reasons why the new mode of trav- 
eling could not succeed, and show, by lucid argument, 
the greater excellence of the old. He advocated, 
however, his wishes rather than his convictions, be- 
cause he saw in the impending change the destruction 
of his means of livelihood. So, too, with our com- 
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mon-law champions. They see in the code-maker 
only a destroyer who threatens to render worthless 
their stock im trade, and, like the old coachman, try 
to convince themselves and others that the change 


will never come. 
—— - oe ————_- 


OBITER DICTA. 
An early case of ejectment : — In re Jonah. 


A valuable treatise that might have been written : — 
“ Paul Pry on Intrusion.” 

There is said to be a lawyer in the western part of 
Massachusetts who is noted for his wonderfully kind 
and benignant manners. His heart warms toward his 
fellow men. For years he has written all his numerous 
letters in sympathetic ink. 

William Whitaker, who was a serjeant-at-law and 
king’s serjeant about a century ago, was once conduct- 
ing an examination at the bar of the house of lords. 
An objection being taken to some question, counsel 
were ordered to withdraw, and there was a delibera- 
tion of two hours. Nothing was resolved on, and, when 
he was re-admitted, he was requested to put the ques- 
tion again. He answered cleverly: ‘‘ Upon my word, 
my lords, it is so long since I put the first question that 
I entirely forget it, but with your leave I'll now put 
another.”’ 

Serjeant Hill, of the greatest ability in black letter 
law, was a good mark for Lord Mansfield. ‘‘I have 
seen the serjeant,’”’ says Hawkins, “standing up in the 
court, immovable as a statue and looking at no object, 
and arguing in support of his client’s cause, so wrapt 
up in the workings of his own mind as seemingly, at 
least, to be insensible to any objects around him. In 
the midst of his argument, which was frequently 
so perplexed by parenthesis within parenthesis as to 
excite the laughter of the whole court, Lord Mansfield 
would interrupt him with: ‘Mr. Serjeant! Mr. Ser- 
jeant!’ He was rather deaf; the words were repeated 
without effect. At length the counsel sitting near him 
would tell him that his lordship spoke to him. This 
roused him. Lord Mansfield would then address him 
with, ‘The court hopes that your cold is better.’ ”’ 


It is amusing to see how little it takes, sometimes, to 
convince a man that a joke is first rate. Witness the 
following extract from Woolrych’s “‘ Lives of Eminent 
Serjeants,’’ which abounds in anecdotes of a standard 
character, and a few not particularly brilliant : 

“Smith, a name derived from the Hebrew, notwith- 
standing its endless and varied repetitions, afforded 
the sergeant (Wilkins) an opportunity of making a 
good-humored jest at the expense of one who bore 
that name. It is customary to propose a new comer 
for the men of the circuit, and the candidate was a 
Smith. If we could tack on the leading jovial counte- 
nance to the jest which he uttered upon the occasion, 
we might do some small amount of justice to it. 
Slowly he reared his portly frame. ‘Smith, Smith, Mr. 
Smith!’ He then looked round complacently upon 


all. ‘I think I have heard that name before.’ ” 

Every body has certainly heard this witticism before, 
and it is worth while to know who has the honor of 
having originated it. 





GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT. 
COMMON COUNCIL. 

Parliamentary law: local improvements.— This is g 
motion for an order reversing and annulling all ordj- 
nances, assessments and other acts of the common 
council relating to a local improvement known as a 
“pipe sewer’ in Savannah street, in the city of Roch- 
ester; also, enjoining further proceedings in relation 
thereto, and declaring the assessments therefor null 
and void. 

At ameeting of the common council of Rochester, 
October 5, 1869, a resolution was adopted declaring it to 
be expedient to construct a sewer through Savannah 
street in said city, declaring that the expense should be 
borne by the property benefited, and also des- 
cribing the property benefited, and directing the clerk 
to publish a notice requiring all persons interested in 
said improvement and opposed to the same to attend 
before the common council on the 19th October. 

The clerk duly published the required notice. 

On the 19th October the parties interested in the said 
improvement were heard by the common council, and 
an ordinance directing the construction of the sewer 
was lost; the next evening, at another meeting, the 
vote of the previous evening, by which the ordinance 
was defeated, was, on motion of one of the aldermen 
who voted with the minority on the previous evening, 
reconsidered and the clerk again directed to give no- 
tice to persons interested that they would be again 
heard on the 2d November. On the 2d November there 
was no meeting of the council, but on the 3d Novem- 
ber an ordinance directing the construction of the 
sewer was duly passed, three-fourths of all the alder- 
men voting in the affirmative. The local assessment 
was made by the city assessors. 

Held, that it was unquestionably competent for the 
board to reconsider the vote by which the ordinance of 
the 19th October was lost; that the question as to the 
enforcement of, or dispensing with, the parliamentary 
law requiring that any motion to reconsider must be 
made by one who voted with the majority on the mo- 
tion proposed to be reconsidered, rests exclusively in 
the discretion of the body whose action it is proposed 
to reconsider, and no other tribunal has the right to 
treat such a reconsideration as void ; the members of the 
body alone have the right to object to the violation of 
parliamentary rule. That the description in the clerk’s 
notice was sufficient. That the depth under the sur- 
face that it is proposed to lay the pipes is no necessary 
part of the description. That, if the sewer is not low 
enough, the owners of property are not benefited and 
cannot be assessed. That the failure to give the neces- 
sary notice for the meeting of November 3 does not 
invalidate the proceedings; the persons interested had 
had one opportunity to be heard; the charter provides 
for but the one notice, and it was purely a matter of 
discretion whether another hearing should be allowed. 
That the provisions of the charter prescribing the 
length of notice to be given, by the assessors, of griev- 
ance day on local improvements, and by the treasurer, 
of the receipt of the assessment roll by him, are direct- 
ory merely, and the failure to comply with the stat- 
ute does not invalidate the proceedings. Certiorari 
quashed, with costs. The People ex rel. Locke v. The 
City of Rochester. 

COUNTY COURT. 

Jurisdiction: pleadings.— Appeal from order over- 

ruling demurrer. 
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This action was commenced in the Cayuga county 
court, to recover damages for the conversion of a cow. 
The defendant, among other things, demurred to com- 
plaint on ground that complaint did not state that de- 
fendant was a resident of said county, etc. Held, that 
to confer jurisdiction on the county court the com- 
plaint must, upon its face, show that the defendant is 
a resident of the county in which the action was com- 
menced, otherwise the court has not jurisdiction; that 
the want of jurisdiction appears on the face of the 
complaint within the meaning of section 144 of the code, 
and the demurrer was the proper mode of presenting 
the defect. The order of special term overruling de- 
murrer reversed, with leave to plaintiff to come inand 
amend on payment of costs. Judge v. Hall. 

, COUNTY JUDGE. 

Effect of new judiciary article on term of office.— 
This action is in the nature of a quo warranto com- 
menced and prosecuted to oust the defendant from the 
office of county judge of Niagara county, and to install 
the relator. Held, that for certain purposes the new 
judiciary article of the constitution was adopted when 
the State canvassers declared the result of the vote in 
November, 1869; for other purposes the time of its 
adoption was when it went into effect, viz. : January 1, 
1870; that defendant, having been elected in the fall of 
1869, was entitled to hold the office for the term of four 
years prescribed by the constitution of 1846, and that 
the new judiciary article did not affect him. Held, 
further, that the limitation of the new judiciary ar- 
ticle as to age, beyond which a judge cannot hold 
office, has no application to judges elected before the 
first of January, 1870, and continued in office by the 
new judiciary article. The People ex rel. C. E. Davis 
v. Gardner. 

EVIDENCE. 

1. In an action for assault and battery, held, compe- 
tentfor defendant to prove threats on the part of the 
plaintiff ‘“‘ that he would beat defendant whenever the 
latter should furnish him with an excuse,’”’ on the 
ground that, in connection with the evidence of pre- 
vious difficulties between the parties, it would aid the 
referee in arriving at a conclusion as to who was prob- 
ably the aggressor on the occasion of the affray. 
Murphy v. Dart. 

2. A witness who is asked whether he has ever been 
arrested for certain crimes has the right to explain 
why he was arrested; and, if his explanation involved 
conversations with third persons, he was entitled to 
have such conversations received in evidence. Ib. 

INSURANCE. 

1. Accident insurance by parol. — Action to recover 
under a policy of insurance. Defendant, on the 2d of 
September, 1869, was a duly incorporated insurance 
company. One French was its agent at Auburn. On 
the day aforesaid plaintiff, on his way to the cars with 
his wife, met French and handed him fifty cents as 
premium for insuring himself and wife for the term of 
one day. French received the money and promised to 
make out a policy as soon as he reached his office. 
Plaintiff was in a hurry and would not wait for the 
tickets. On the same day (2d September) plaintiff 
sprained his knee. He continued at his labor until the 
18th of September when he wrenched his knee in some 
way, and from that time he was incapable to labor till 
the following March. Shortly after the second injury 
plaintiff applied to said French for the policy, and 
French refused to deliver it. Plaintiff made the return 





as to the injury, etc., as required by the insurance 
company, but omitted to mention the second injury 
received about the 18th of September. Referee gave 
judgment for plaintiff for $236. Held, that the insur- 
ance was good; that, failing to make out and deliver 
a policy, the defendant might be liable either on the 
agent’s agreement to insure or upon his agreement to 
issue a policy. The measure of damages would be the 
same in both forms of action. That, in the absence of 
any statutory provision requiring contracts of insur- 
ance to be in writing, they may be by parol. That it 
does not appear that the laws of Connecticut or New 
York contain any provision prescribing the form or 
manner of making contracts of insurance, and that, 
therefore, a parol contract is valid. and that a lawfully 
constituted general agent, in the absence of any limita- 
tion on his power, might make a parol contract to 
insure. Rhodes v. The Passenger Assurance Co., of 
Hartford, Conn. 

2. That, had it appeared from the nature of the first 
injury on September 2d that the plaintiff would at 
some time have become incapable of labor from it, it 
might be that the happening of the second injury about 
the 18th would not deprive plaintiff of the right to 
recover the damages sustained by him; but when it is 
shown that for sixteen days after the injury the plain- 
tiff was able to labor, and that before he became 
incapable another and additional injury was sustained, 
it is impossible to hold that he ever became totally 
incapable from the injury insured against. Judgment 
of referee reversed. Ib. 


MORTGAGE FORECLOSURE. 


1. Statutory foreclosure: error in note: when right to 
redeem barred.— Action to redeem certain property 
from a foreclosure sale. In July, 1841, Sawyer and 
Alfred Hubbell acquired title to the land in question. 
On the 1st of December, 1846, they executed a mort- 
gage to defendant to secure the payment of $7,000. In 
February, 1848, they executed a mortgage to a bank in 
Rochester for $2,000, upon said premises, defendant 
agreeing at the time that the $2,000 mortgage should be 
a prior lien to his. On the 12th of January, 1849, Alfred 
Hubbell assigned all his property for the benefit of his 
creditors. On the 6th of January, 1854, the assignees of 
Alfred Hubbell assigned their interest in the property 
to plaintiff, Alrick Hubbell, who was a creditor of Alfred 
Hubbell. Proceedings to foreclose by advertisement 
were commenced February 13, 1849, and premises were 
sold on the 24th of May, 1849, the sale having been post- 
poned from the 8th of May, 1849. This action was 
commenced on May 14, 1869. Held, that the object of 
the statute for foreclosure by advertisement was to 
relieve the parties from the expense of a chancery suit, 
and also to enable persons not learned in the law to 
conduct such foreclosures, and that, therefore, the 
construction of the statute should be liberal, and not 
technical. 

After the notice of foreclosure and sale had been 
published for nearly the required time, it was discovered 
that the bank mortgage was described as being for 
$4,000 instead of $2,000. The error was corrected and 
the notice published as corrected for the remaining 
time from its first publication. Held, the referee having 
found that the misdescription of the bank mortgage 
was by mistake, that the correction was sufficient, and 
the publication for twelve weeks after the correction 
was not necessary. Held, further, that plaintiff’s right 
of action to redeem was barred by ten years’ limitation 
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in §97 of the Code. Cases cited: 27 How. Pr. 145; 24 
How. (U. 8.) 284; 26 N. Y. 613, 617; 25 id. 194; 5 Barb. 
511 Judgment affirmed. Hubbell v. Sibley. 

2. Notice to subsequent purchaser: release. — Action 
for foreclosure of a mortgage. In October, 1828, Mel- 
len conveyed some land in Oswego county to Aspinwall, 
who purchased for himself. Nott & Stevens each ad- 
vanced one-third of the purchase-money. Aspinwall, 
while he held title, executed contracts for sale of por- 
tions of said land to sundry persons, and afterward 
conveyed two-thirds of his interest in said land to 
Stevens & Nott. The persons who purchased from A. 
went into possession. After the deed from A. to S. & 
N., other parcels of said land were contracted to be 
sold, and deeds afterward delivered. In 1833 Nott con- 
veyed his third interest to Stevens, and took back a 
bond and mortgage for $2,800 on all the said premises 
originally conveyed to Aspinwall. In 1834 Nott assigned 
the bond and mortgage to plaintiff. After assignment, 
Nott, without plaintiffs’ knowledge or consent, released 
to Stevens a portion of said mortgaged premises, and 
Stevens thereupon conveyed the premises so released. 
The referee ordered judgment dismissing plaintiffs’ 
complaint as to lands sold prior to the mortgage, and as 
to atl lands released after the same was given, and 
directs foreclosure and sale only of the remaining land. 
Held, that, Nott having paid one-third of the purchase- 
money, the conveyance to Aspinwall did not destroy 
his interest. By the statute then in force, a trust 
resulted to Nott to the extent of one-third. That, as 
between A., S. & N., A. acted as agent for Nott in the 
sale of the lands, and he (Nott) was bound by the sales 
somade. That, if Nott was foreclosing, the defendants 
would have a perfect defense to the action; but the 
plaintiff, being-a bona fide purchaser of the mortgage 
for value, is not chargeable with the notice which Nott 
had of the rights and equities of the purchasers, but is 
chargeable with constructive notice of the interest the 
purchaser had in the lands actually occupied by them. 
That the occupancy which is sufficient to charge a sub- 
sequent purchaser or incumbrancer with notice of occu- 
pant’s rights must be open and visible, and he must 
actually improve the premises; fencing, pasturing or 
cutting timber is not such an occupancy as will charge 
an incumbrancer, etc., with notice. That the occu- 
pancy of those of the defendants who merely cut tim- 
ber on the land purchased and sold the same, or fenced 
or cleared the same, was not such an occupancy as to 
give plaintiffs notice of their rights. That the release 
by Nott to Stevens being executed after the assignment 
of mortgage to the plaintiffs, but before the same was 
recorded, was, in the absence of any proof of notice to 
Stevens of such assignment, operative to release the 
premises described in it from the lien of the mortgage. 
Judgment reversed and new trial ordered. The Trus- 
tees of Union College v. Wheeler. 


MUNICIPAL CORPORATION. 


Liability for accidents on sidewalks.— This action 
was brought to recover damages sustained by plaintiff 
by reason of a fall on a defective sidewalk on Court 
street, in the village of Penn Yan, in April, 1870. On 
the trial the jury rendered a verdict for the plaintiff 
for $50. The trustees of the village, by the charter, 
have power to cause sidewalks to be repaired, etc., and 
to compel the owners and occupants of any lands to 
make such repairs. The trustees are also required to 
serve a notice on the owner or occupant to make such 
repairs, etc., specifying the time within which, and the 





material of which, the said walk is to be repaired; and 
if such owner or occupant does not comply with the 
notice, the trustees may cause the work to be done, and 
the expense thereof assessed on, and collected out of, 
the property adjoining the walk. The trustees are also 
commissioners of highways of the village. Held, that 
the trustees having, in pursuance of the above section 
of the charter, caused a notice to be served on the 
owner of the sidewalk in question to repair the same 
within sixty days, upon the expiration of the sixty 
days it was their duty to repair the walk, and assess 
the expense as provided above; and that, having neg- 
lected to make such repair, and the accident in ques- 
tion having occurred after the expiration of the sixty 
days, the defendant was liable. Haskell v. The village 
of Penn Yan. 

2. Held, that the owner of the sidewalk would be 
also liable. Ib. 

8. Held, that the want of funds in the highway or 
other fund of the village is no defense to this ac- 
tion. Ib. 

OFFICIAL BOND. 

Liability of sureties on. — This action was brought to 
recover $35, on a bond given by W. B. Garrett as prin- 
cipal, and the other defendants as his sureties, by 
plaintiff as trustee of a school district. In October, 
1868, defendant, W. B. Garrett, was elected collector of 
the school district, and gave the bond in question. At 
the expiration of the year he had $40 in his hands as 
collector. At the annual meeting of the district in 
1869 defendant was again elected collector, and gave a 
new bond, with new sureties. Shortly after the annual 
meeting plaintiff made an order on defendant, the col- 
lector, for $35, and payment was refused. This action 
was brought on the bond of 1868. Held, that the sure- 
ties in the official bond of an officer elected for one 
year are not liable for any breach of the condition 
happening after the expiration of his term, although 
he may be continued in office under the same, or a new 
election or appointment. Overacre v. Garrett. 

PRACTICE. 

Plaintiff claimed in complaint $100 damages; the 
jury rendered verdict for $200, and the court, after 
verdict, granted plaintiff leave to amend, so as to con- 
form the complaint to the verdict. Held, that the 
court had no power to allow the amendment, and the 
order is reviewable on appeal. Coulter v. The Am. 
Mer. Union Express Co. 


SCHOOL DISTRICT. 

1. Conveyance to: action by or against. — The plaintiffs, 
as trustees of a school district, and defendants own 
adjoining premises. This action is to recover posses- 
sion of a strip of land now claimed by defendants. 
Appeal from judgment on report of referee in favor 
of plaintiffs. Held, that a school district is a quasi cor- 
poration, and a conveyance to these persons described 
as trustees, and their successors, is a valid conveyance 
of the title to the district; that the district must sue 
and be sued in the names of the persons composing 
the board of trustees, adding thereto the words: 
“Trustees of district number —.’’ Winchester et al. v. 
McKee et al. 

2. Where the individual names of the trustees formed 
no part of the legal title of the district, and land was 
conveyed to the trustees in their individual names, — 
held, that the names may be treated as surplusage, and 
the intention to convey to the district might be shown 
by parol. Ib. 
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COURT OF APPEALS ABSTRACT. 
COMMON CARRIERS. 


1. Checking baggage: duty of carrier as to baggage: 

connecting lines of railway: negligence. — The plaintiff 
hased a ticket at a station on defendants’ road 

for New York, and checked his baggage for that place. 
The defendants’ road extended only a portion of the 
route to New York, but passengers and baggage were 
transported by a connecting road. On plaintiff's arri- 
val at his destination he did not at once call for his 
trunk, but left it until the second day, when, on 
demanding it, it was discovered to be lost. Held, that 
the fair construction of the contract was, that the 
defendants agreed, for a consideration, to transport 
plaintiff and his trunk to New York, and deliver the 
latter to him on its arrival, if called for; if not, that 
it should be properly stored and reasonable care exer- 
cised to prevent injury or loss until it was called for. 
Burnell v. N. Y. C. R. R. Opinion by Church, C. J. 

2. The connecting railroad company being the agents 
of the defendants in performing the contract, and the 
contract of storage being a part of the original con- 
tract of carriage, it follows that the defendants are 
liable, if any one is. Ib. 5 

8. The failure of the connecting company to produce 
the subject of bailment, when demanded, prima facie 
established negligence and want of due care. When 
there is a total default to deliver the goods bailed on 
demand, the onus of accounting for the default lies 
with the bailee. Ib. 

4. To show that the bailee is generally careful does 
not establish as a question of law that he was not care- 
less as to the particular article. Ib. 


CONSTITUTIONAL LAW. 


1. Constitutionality of act relating to pilotage: effect 
of U. S. laws concerniny pilotage: effect of U.S. laws as 
to penalties incurred under State laws: aggregated pen- 
alties.—The act relating to pilotage (laws of 1853, chap. 
467, as amended by laws of 1857, chap. 243) is not in con- 
travention of the State constitution (sec. 2, art. 10) in 
providing that three of the commissioners of pilots 
shall be “‘ elected’? by members of the chamber of com- 
merce, and the other two by the presidents, etc., of the 
marine insurance companies. Sturgis v. Spofford. 
Opinion by Allen, J. 

2. The office of commissioners of pilots had no exist- 
ence at the time of adoption of the constitution of 1846. 
They are neither county, city, town nor village officers, 
and may be appointed as the legislature may direct. Ib. 

8. The use of the word “elected” in the act must be 
construed to mean ‘“‘appointed,’’ and the power of 
appointment need not be conferred on a body whose 
officers are responsible to the people. Ib. 

4. Though the whole subject of pilotage is within the 
powers conferred on congress, until that power is exer- 
cised by congress, it is competent to the several States 
to exercise it themselves. Ib. 

5. The act of congress of 1866 (14 U. S. Stat. at Large, 
228), which inciuded pilots in harbors as well as at sea, 
suspended the laws of this State with relation to that 
matter, but on its repeal in 1867 (14 Stat. at Large, 411), 
those laws became again in force. Ib. 

6. While the rule is that quasi criminal prosecutions 
for penalties created by statute cannot be prosecuted 
or punished after the statute has been repealed, the act 
of congress in question did not have the same effect as 
a repeal of the statute by the State itself, and a person 





liable under the State law would be liable to prosecu- 
tion for penalties incurred before the passage of such 
act of congress. Ib. 

7. A person employing a pilot is not liable under the 
statute to a separate penalty of $100 for each ship un- 
lawfully piloted by an unlicensed pilot, but only one 
penalty for employing, no matter how many ships are 
so piloted by such pilot. Ib. 

8. Prosecutions for aggregated penalties should not 
be encouraged. It is a wholesome rule not to allow a 
recovery for aggregated penalties, unless the language 
of the statute clearly requires it. Ib. 


CONTRACTS. 

1. Construction of. —The defendants agreed to fur- 
nish the plaintiffs, and the plaintiffs to transport a 
cargo of coal, from Cow Bay, N. B., to another port. 
In the charter party it was stipulated that a full cargo 
should be furnished on board. It was stated that there 
was eighteen feet of water at the wharf at Cow Bay, 
and that vessels drawing a greater amount must be 
loaded under the directions of the mining company at 
that place, and was stipulated that the vessel should be 
loaded according to the customary manner of loading 
at Cow Bay, and that alllighterage required in loading 
should be paid by the plaintiff. The vessel would 
draw, when loaded, twenty feet, and previous to the 
making of the contract the practice of lightering had 
been discontinued at Cow Bay. The defendant took 
his vessel to the wharf and received a part load, when 
agreater amount was refused, because it would sink 
his vessel too deep. He then anchored away from the 
wharf in deeper water, and asked the mining company 
to deliver the balance of the load by means of lighters 
or schooners, which was refused. Held, that by the 
terms of the contract the plaintiff was bound to fur- 
nish a full load, and that if it couldnot be taken on 
the vessel at the wharf he should have furnished light- 
ers to deliver it; that the custom of the past of not 
using lighters did not avail him, as he had expressly 
agreed to furnish them if necessary. Nelson v. Odiorne. 
Opinion by Andrews, J. 

2. The general intent of a contract is not to be set 
aside upon doubtful words, and the separate clauses, 
unless plainly inconsistent, are to be construed in aid, 
and not in contravention, of the minor purpose of the 
parties appearing in the instrument. Ib. 

3. Impossibility of performance through act of party 
in default.— When a party contracts to manufacture a 
certain article to be paid for upon its completion, and, 
in order to raise money, mortgages the uncompleted 
article to the vendee, he cannot claim that he is pre- 
vented by the vendor from completing it, if before 
completion he makes default in his agreement under 
the mortgage, in consequence of which the vendee 
seizes the article and sells the same. Wallman v. 
Society of Concord. Opinion by Andrews, J. 

EVIDENCE. 

1. Presumption as to message coming over telegraph: 
direct testimony as against presumption. —The receipt 
of a message at a telegraph office, and delivery by the 
telegraph company’s agent to the person to whom it is 
addressed as coming from another office on the line, is 
prima facie evidence as against the company that it was 
transmitted in the ordinary course of business from 
the sending office. Elwood v. West. Union Telegraph 
Co. Opinion by Rapallo, J. 

2. While the general rule is, that where unimpeached 
witnesses testify distinctly and positively to a fact, and 
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are uncontradicted, their testimony should have the 
effect of overcoming a mere presumption, the rule is 
subject to many qualifications, such as improbability 
of statement, and interest. The general rules laid 
down in books were made at a time when interest dis- 
qualified a witness and assumed that witnesses were 
disinterested, and that qualification must now be 
added. Ib. 

3. Where it was shown that in the ordinary course 
of business a telegraph message was received at one of 
the defendant’s offices as coming from another, it was 
proper to submit to the jury whether it was sent from 
the latter office, although three of the operators therein 
directly deny that such message was ever sent from 
their office. Ib. 

See Common Carrier, 4. 


GUARANTY. 4 


1. Effect of contract made to protect surety: printed 
and written agreement: failure of notice to surety of 
default of principal.—A clause in a lease, that the 
sureties for the lessor should be notified of default on 
the part of the lessee in the payment of rent, and that 
they should have the right to dispossess the lessee, 
made independently of the sureties, forms no part of 
the principal contract, and is not within the intent 
and meaning of the rule that a departure from the 
terms of the principal contract will discharge the sure- 
ties. Barhydt v. Ellis. Opinion by Rapallo, J. 

2. In an agreement partly printed and partly writ- 
ten, it is only when the inconsistency between the 
written and printed parts is totally irreconcilable that 
a discrimination will be made, as to which part shall 
be made to yield to the other. Ib. 

3. In this State a guarantor is not, in general, enti- 
tled to notice of the default of his principal. But 
there is no inconsistency in his being entitled to no- 
tice; and yet, the consequence of a failure to give 
notice being to exonerate him only to the extent of 
the damage sustained by reason of the omission. Ib. 

4. Rights and liabilities of guarantor.— A contract 
was made by the plaintiffs with one Crossley to do the 
carpenter’s work on certain houses, and to complete 
the work before October 15, 1861. Crossley was to fur- 
nish the materials. The defendant guaranteed the ful- 
fillment of the contract on the part of Crossley. The 
work was not completed at the agreed time, after which 
and before November Ist defendant notified plaintiffs 
to complete the work before November 1, 1861, and 
that he would not be responsible for Crossley after 
that time. The work was not done until June 1, 1862, 
and the default was on the part of Crossley. Held, 
that the defendant, if he had not consented to an 
extension of time, would have been entitled to have 
had the matter closed on the 15th of October. That 
the effect of the notice was to extend the time for 
completion until November Ist, and that it did not 
operate as an extension of the time indefinitely, but 
that defendant had the right to insist that his liability 
as guarantor should be limited to the debt and dam- 
ages which plaintiffs were entitled to claim as of the 
date specified in his notice. Hunt v. Roberts. Opinion 
by Rapallo, J. 

5. The fact that defendant entered into an arrange- 
ment with the owner of the lots, where the buildings 
were, after Crossley’s default with reference to the 
furnishing of the materials, and that he had an inter- 
es!, in the completion of the buildings, did not affect 
his rights as guarantor of Crossley, so long as he in- 





formed the plaintiff that he would not consent to be 
held liable as such guarantor for work done after the 
specified date. Ib. 

6. There is authority for the proposition that a surety 
cannot before breach, by his own act, terminate a sub- 
sisting suretyship for a third person, so as to exempt 
himself from liability for future defaults of his princi- 
pal; although an agreement to guarantee obligations 
to be incurred may be revoked before it is acted upon, 
After a breach which will justify the termination of 
the contract, the surety has the right to require that 
the contract with the principal be terminated and the 
claim against the surety be confined to the damages 
then recovered. Ib. 

LARCENY. 

What is: rights of owner of stolen property.—The 
plaintiff sold one Carreras certain goods which were to 
be shipped to New York and were to be paid for on 
delivery to Carreras there. The plaintiff, upon ship- 
ping the goods, took a receipt from the carrier for the 
same, which he gave toaclerk. The clerk waited upon 
Carreras in New York, informed him of the arrival 
of the goods and of his readiness to deliver them upon 
payment. Carreras stated that he would pay at a later 
hour, and that he would like to examine the goods. 
The receipt was given him “for the purpose of examin- 
ing the goods.” The clerk called twice for payment, 
which, not being made, he made search for the goods, 
when he found they had been removed by Carreras 
and shipped for Havana on a vessel belonging to 
defendant’s testator. The vessel was at once visited 
and a demand made for the goods by the plain- 
tiff. Those in charge refused to give them up, on the 
ground that they were stowed in the hold, and it 
would delay the vessel and cause great trouble to 
get them, but offered to give them up when the ves- 
sel should return from Havana. An action of replevin 
was brought against defendant for the goods. Held, 
that the receipt having been placed in the hands of 
Carreras only for the purpose of examining the goods, 
his taking possession of and removing them was lar- 
cenous; that, never having parted with title, the 
owner could follow the stolen property, and take pos- 
session of it from any one, whether purchaser or bailee, 
and that the defendants were liable for their non- 
delivery on demand. Bassett v. Spofford. Opinion by 


Allen, J. 
NEGLIGENCE. 


1. In passing over unsafe railroad crossing. — Where 
the plaintiff led his horses across a dangerous railroad 
crossing on the highway, which the company, while 
repairing, had delayed restoring to a passable condi- 
tion, when, by going a short distance in one direction, 
he could have secured a safe crossing, he was guilty of 
such negligence as will prevent his recovering damages 
for injury to his team. Burdick v. The Erie Railway 
Co. Opinion by Peckham, J. 

2. If the defendant kept the crossing out of order too 
long, the remedy of the plaintiff was by action for the 
injury and inconvenience thus caused, if any. Ib. 

See Common Carrier. 
PARTNERSHIP. 

1. Rights of surviving partner: presumption of pay- 
ment of judgment.—The law vests in the surviving 
partner of a firm the legal title to the choses in action 
of the firm, and casts upon him the duty to get in the 
debts and settle the affairs of the partnership. The 
jus accrescendi exists for this purpose. Daby v. Erric- 
son. Opinion by Andrews, J. 
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2. The right to assign is incident to the possession of 
the legal title, and a defendant in an action by the 
assignee cannot question the consideration on which it 
was made. The code has not changed the rule upon this 
subject. Ib. 

3. The survivor takes the legal title with its incidents, 
however limited his equitable interest may be, and not- 
withstanding on an accounting nothing might remain 
to him. Ib. 

The mere lapse of time between the rendition of a 
judgment and the commencement of a suit on it raises 
no presumption that it has been paid. Ib. 

4. When one partner can sue another at law.— The 
plaintiff, defendant, one S. and others, composed a 
joint-stock association. For the purpose of raising 
money for the uses of the company, the defendant 
made his note payable to the order of S., by whom it 
was indorsed. On maturity, it was paid by plaintiff to 
whom it was transferred. Held, that defendant is 
liable to plaintiff for the amount due on the note, and 
cannot vary this liability by evidence of a verbal agree- 
ment made by plaintiff to pay one-third of the note 
before or at the time of making the instrument. 
Cruter v. Binninger. Opinion by Allen, J. 

5. There is no rule forbidding one partner to sue 
another at law, in respect of a debt arising out of a 
partnership transaction, if the obligation is separate 
and distinct from all other matters in question between 
the partners, and can be determined without going into 
the partnership accounts. Ib. 

PRACTICE. 

1. Finding of fact by referee, when not reviewable.—It 
is a legal error to find a material fact unsupported by 
any evidence, but when such evidence is given, show- 
ing the probable truth of the fact, it must by this court 
be assumed to have been correctly found, irrespective 
of any rebutting evidence given by the opposite party, 
no matter what the weight of such rebutting evidence 
may be. Burgess v. Simonson. Opinion by Grover, J. 

2. Preference in court of appeals.—This court will 
grant no preference in the hearing of a cause, on the 
ground that the question involved therein has been 
decided by this court. Bassett v. Bassett. Opinion 
by Grover, J. 

See Partnership, 4. 
STATUTE OF FRAUDS. 

1. Payment of money on void contract: valid contract 
referring to terms of void one.— Moneys paid upon a 
contract invalid by the statute of frauds cannot be 
recovered back, provided the other party is ready and 
willing to perform the contract on his part. Allis v. 
Read. Opinion by Church, C. J. 

2. The plaintiffs made a verbal agrement with the 
defendants for the sale of certain goods of considerable 
value, giving bills of sale not signed, but containing the 
terms of the sale, including price and terms of payment, 
but nothing was paid, which contract was not valid. 
At a subsequent time when a payment become due the 
parties met, at which time the plaintiff delivered to 
defendant a note for $2,000, which was to be collected 
and applied on the purchase price, consigned certain 
goods to defendants to be sold, the avails of which were 
likewise to be applied, and agreed that the defendants 
should sell all the property in their hands for plaintiff 
at a commission. Held, that the negotiations at the 
second meeting constituted a valid contract, although 
they adopted the price stipulated in the original void 
one. Ib. 

3. Although the original contract was void, there is 





nothing in the statute to prevent the parties from mak- 
ing a valid contract afterward, and adopting a part or 
the whole of the terms of the original void one. Ib. 

4. Void parol contract: where and how far enforceable 
in equity. — The plaintiff brought action for a specific 
performance of a verbal contract for sale of real 
estate, with mills and water privilege, and a quantity 
of growing flax, to recover compensation for certain 
deficiency in the quantity of the lands, and also for a 
breach of warranty in respect to the flax. The con- 
tract was entire for the sale of the realty and the flax 
for a sum in gross; the purchaser paid a part of the 
purchase price, and entered into possession of the 
premises. Held, that, although the contract was not 
in writing, the plaintiff having in part performed it, 
and entered into possession of the premises, he was 
entitled to an action for specific performance. Har- 
sha v. Reid. Opinion by Allen, J. 

5. The contract, which may be “performed by the 
court, is the agreement to convey the land, and the 
vendor is estopped in equity from insisting upon the 
statute of frauds as against the claim for specific per- 
formance. Ib. 

6. But a conveyance of the land would have com- 
pleted the performance of the contract by the vendor, 
and the plaintiff could have made no claim beyond 
that. It was a single contract embracing the realty 
and the personalty, and was void as to every part of it 
and could not be the foundation of an action atlaw. Ib. 

7. No action at law or equity could have been main- 
tained upon the warranty in respect to the flax. The 
plaintiff's right of a claim is not upon or for a breach 
of that warranty, and has no connection with the con- 
tract for the flax, except as incidentally connected in 
the same agreement. Ib. 

8. An existing cause of action in equity will not 
create and secure to the party an independent cause 
ef action, which would not exist and could not be en- 
forced but for the equitable action. Ib. 

9. Verbal contract for the joint purchase of real estate : 
trust resulting therefrom. — The plaintiff and defendant 
made a verbal agreement for the joint purchase of cer- 
tain real estate at auction. It was agreed that the 
defendant should do the bidding; that the bid should 
be taken in his name, but that the deed should be in 
the joint name of the two parties as tenants in com- 
mon, and that the bonds and mortgages pursuant to 
the terms of sale should be executed by both parties. 
The defendant bid off the property, but refused to let 
plaintiff participate in the purchase, though tender- 
ing to defendant a pro raia share of the payment, 
and offered to join in the required bond, etc. Held, 
that an action will not lie by one party against another 
for the breach of a verbal agreement to unite with him 
in the purchase of a designated piece of land, the title 
to be taken by them in common having been made. 
Such an agreement is within the statute, as no party 
can be charged for the breach of a contract to purchase 
lands when there has been no sale. Levy v. Brush. 
Opinion by Grover, J. 

10. When the defendant received the contract for the 
purchase of the land, no trust attached thereto in favor 
of the plaintiff. A trust in the defendant in favor of 
the plaintiff cannot be supported upon secs. 50 and 53, 
Vol. 1, R. S. p. 728, for the reason that the latter paid 
no part of the consideration money paid upon the con- 
tract. Ib. 

11. The agreement in question does not constitute a 
partnership. Ib. 
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12. A party in no legal sense commits a fraud by 
refusing to perform a contract void by statute. Ib. 


TITLE. 


1. Adverse possession of real estate.— When the pos- 
session of land is actual, exclusive and notorious, under 
a claim of title adverse to any and all other for the 
time prescribed by statute, such possession establishes 
a title. To uphold it, a grant from the true owner to 
such party may be presumed. Cahill v. Palmer. Opin- 
ion by Grover, J. 

2. Where a farm was inclosed and occupied for 
nearly a century under an adverse claim of title, the 
plaintiff’s ancestors interposing no claim whatever, 
the presumption is that their title had been acquired 
by those in possession claiming the title, and there 
having been no abandonment of the title, though not 
an actual occupancy of the land for some years, the 
defendant will not*be liable for a claim founded upon 
the rights of the first owners of the land for money 
received by defendant, under chap. 101, laws of 1859 
and chap. 616, of 1853, for such lands taken by the city 
of New York. Ib. 

TRUSTS. 

1. What language will effect trust, when court will not 
execute. — A contract which conveyed a certain estate 
set forth that it ‘makes, constitutes and appoints”’ 
the grantee “‘a trustee,’’ and conferred upon him the 
power “to have the entire and sole management, 
direction and control’’ of all the estate, and went no 
further. Held, that the language of the clause, ap- 
pointing a trustee, was sufficient to accomplish that 
intention, and that the other clause, taken in connec- 
tion with the first, was sufficient to vest the legal title 
in him and to authorize him to collect the rents and 
profits. Dillage v. Greenough. Opinion by Folger, J. 

2. A trust must bein writing, with absolute certainty 
as to its nature and terms, before the court can under- 
take to execute it. There was no trust manifested in 
the contract in question which the court could exe- 
cute. Ib. 

See Statute of Frauds, 10. 


—— +6 — — 


DIGEST OF RECENT AMERICAN DECISIONS.* 
BRIDGES. 


1. Over navigable streams: right of State to build or 
regulate.—The right of free navigation of a river is 
not inconsistent with the right of a State to provide 
means of crossing the same by bridges or otherwise, 
provided such bridges do not materially injure navi- 
gation. City of Chicago v. Guin (Me.), 295. 

2. The common council of Chicago, in pursuance of 
@ power granted in their charter, passed an ordi- 
nance to the effect that the draws of the bridges over 
the Chicago river should be closed every ten minutes, 
if necessary, for the passage of persons or teams, and 
that any person in charge of a vessel navigating the 
river who should attempt to pass any bridge, or ap- 
proach so near as to occasion damage thereto, while 
the draw was so closed, should be subject to a pen- 
alty prescribed. Held, that the legislature had power 
to authorize the common council to regulate the pas- 
sage of vessels through the bridges, and that the ordi- 
nance in question was a reasonable exercise of that 
authority, and therefore valid. Ib. 





* From 2 American Reports. 
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E CARRIERS OF PERSONS. 

1. Degree of care: exemplary damages.— Carriers of 
passengers by railroad are bound to exercise the high- 
est degree of care and diligence in the conduct of their 
business, and are responsible for the smallest neglj- 
gence. Taylor v. Grand Trunk Railway Co. (N. H.), 
229. 

2. In an action against arailroad company to recover 
for injuries sustained by an accident, the court charged 
the jury that “‘defendants must use such degree of 
care as is practicable short of incurring an expense 
which would render it altogether impossible to con- 
duct the business.”” Held, to be erroneous, as making 
the ability of the corporation the measure of the care 
and diligence required. While, as a rule, railroad cor- 
porations are not bound to exercise such a degree of 
care as would render it practically impossible to con- 
tinue this mode of transportation, yet the standard of 
care and diligence for a particular railroad cannot be 
made to depend upon its pecuniary condition. It is 
bound to provide all the agencies suited to the nature 
and extent of the business it purposes to do, irrespect- 
ive of any fluctuation in its revenue. Held, further, 
that a charge to the jury, that, if they found that the 
accident was caused by the gross negligence of defend- 
ants, they might in their discretion give exemplary 
damages, was correct. Ib. 


COMMON CARRIERS. 

1. Liability for neglect in forwarding goods.— The 
plaintiff, having a lot of wool which he had contracted 
to sell at a certain price, deliverable in B., called upon 
the agent of defendants, eommon carriers, and told 
him that he wished to send it to B. immediately, and 
that it was sold if it could be forwarded at once. 
The agent told him that it should go, without fail. The 
plaintiff delivered it accordingly, but the defendants 
neglected to forward it for several weeks, during which 
time it depreciated in value, and on its arrival in B. 
the purchaser declined to receive it on account of this 
delay, and the plaintiff was compelled to sell it at a 
diminished price. Held, that plaintiff could recover 
damages for the depreciation in its market value, and 
also for the loss of his chance to sell. Deming v. Grand 
Trunk Railway Co. (N. H.), 267. 

2. Liability beyond their line: associated companies.— 
Where there is a continuous line of different carriers, 
united by an agreement under which they carry goods 
through the connected line for one price, which they 
divide among themselves in proportions fixed in their 
agreement, if one of the carriers receives goods to be 
transported on the continuous line, marked for any 
place on it, and receives pay for transportation through, 
such carrier is prima facie bound to carry the goods, or 
see that they are carried, to the place of destination, 
and is liable for any accidental loss happening on any 
part of the connected line. Nashua Lock Co. v. 
Worcester and Nashua R. R. Co. (N. H.), 242. 


CONTRACT. 


1. For sale to delay creditors.— A contract for the 
sale or conveyance of property, to hinder or delay cred- 
itors, is only illegal as to creditors; as between the 
parties and all others, it is legal and valid, and can be 
enforced in all its terms as any other contract. 
Springer v. Drosch (Ind.), 356. 

2. By parol: statute of fraud: sale of crop to ve 
raised: consideration.— Plaintiff made a parol contract 





with defendant, whereby the latter was to raise three 
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acres of potatoes and deliver them to plaintiff at a 
stipulated price per bushel. In an action for non- 
delivery, held, that it was a question for the jury to 
determine, whether, under the contract, the defendant 
was bound to raise the potatoes himself, in which case 
it would be a contract for work, labor and materials, 
and not within the statute of frauds; or whether he 
might procure them by purchase or otherwise, which 
would render it a contract of sale, and therefore void. 
Pitkins v. Noyes (N. H.), 218. 

8. The compromise of a doubtful and conflicting 
claim is a good consideration for a new agreement. Ib. 

COVENANT. 

Against incumbrance : easement of railroad a breach 
of —The owner of a parcel of land through which a 
railroad ran conveyed the land by a deed purporting 
to convey the entire parcel without reservations as to 
the right of way of the railroad. In an action of cov- 
enant, held, that this right of way was such an incum- 
brance as would constitute a breach of a covenant 
against the incumbrance contained in the deed. Beach 
y. Miller (Me.), 290. 

DOWER. 

Prior lien for purchase price.— Where a husband pur- 
chased lands, giving his notes as security for the pur- 
chase price, and afterward, by his sole deed, reconveyed 
the lands to the vendor as a satisfaction of the notes, 
held, that the wife’s right of dower did not attach. 
Hugunin v. Cochrane (Me.), 303. 


EVIDENCE. 


On the trial of an action for goods sold and deliv- 
ered, the defendant offered in evidence an execution 
and return of the sheriff, and a schedule of property 
attached thereto, verified by the plaintiff, in the case of 
athird person against the piaintiff, of a date subsequent 
to said alleged sale to the defendant, this claim not 
being included in the list. Held, that, as an admission 
of the plaintiff, this was proper evidence. Springer v. 


Drosch (Ind.), 356. 
INSURANCE. 


1. Fire set by insane person.--The plaintiff’s build- 
ings, which were insured, were intentionally set on 
fire by his wife, who was insane, and who had been left 
alone by the plaintiff. It appeared that she had fre- 
quently been left alone before this occasion. In an 
action on the policy of insurance, held, that the plain- 
tiff, in leaving his wife alone, had not been guilty of 
such a degree of negligence as would constitute a 
defense for the defendants. Gove v. The Farmers 
Mutual Fire Insurance Co. (N. H.), 168. 

2. Liability of insurer for damage, etc., caused by 
removal of goods.—Where insured goods are removed 
from a building apparently in imminent danger of 
being destroyed by fire, the insurers are liable for the 
reasonable damage and expense of removal, although 
the building is not in fact burned. White v. Republic 
Fire Ins. Co. (Me.), 22. 


LITTORAL RIGHTS. 

The defendant, owning land on one side of a river, 

built a break-water to prevent the water’s encroach- 

ing upon his land, which had the effect to throw the 

current over upon and wash away the plaintiff's lands 

opposite. Held, that the defendant was liable. Ger- 
rish v. Clough (N. H.), 165. 


MUNICIPAL CORPORATIONS. 


Power of legislature to compel them to incur debt.— 
An act of the legislature for establishing and improv- 





ing a public park in the city of Chicago, after providing 
for the appointment of a board of commissioners, with 
authority to purchase lands, provided further, that, 
for the purpose of paying for such lands, the bonds of 
the city of Chicago, to such an amo mt as should be 
necessary, should be issued by the mayor, comptroller 
and clerk of said city, from time to time, as the same 
should be required by the board of park commissioners, 
and that they should be delivered to said board upon 
demand. In pursuance of this authority, the board of 
park commissioners determined that bonds of said 
city should be issued to the amount of $500,000, for the 
purpose specified, ani applied to the city officers named 
to issue said bonds, which they refused to do. Onan 
application to the court for a writ of mandamus to 
compel such officers to issue and deliver said bonds, 
held, that the legislature had no power under the con- 
stitution to compel a municipal corporation to incur a 
debt for local improvements without its consent, and 
that therefore a mandamus would not be granted. 
People v. Mayor, etc., of Chicago (Ill.), 278. 


NATIONAL CURRENCY. 


Tasxation of.—The circulating notes of national 
banks, known as “‘nationa currency,” are not exempt 
from taxation by a State. Board of Commissioners of 
Montgomery County v. Elston (Ind.), 327. 


NEGLIGENCE. - 


Partnership: negligence of co-servant: liability of 
master.—The plaintiff, a deck hand on the steamboat 
A., was injured by the explosion of the boiler of the 
steamboat R., while the boats were near each other. 
The defendant was owner of the steamboat A., but 
had an agreement with the owner of the steamboat R. 
that each should employ the men and manage his own 
boat, and at the end of the season the profits of the 
boats should be divided between them. In an action 
to recover damages for such injury, held, 

1. That the defendant and the owners of the R. were 
partners, and each responsible for the negligence of the 
officers and crew of each boat. 

2. That the plaintiff and the crew of the R. were not 
fellow-servants within the rule exempting the master 
from liability for injuries sustained by a fellow-ser- 
vant. Connolly v. Davidson (Minn.), 154. 


NUISANCE. 


Summary abatement of.— An ordinance of a town de- 
claring a nuisance all intoxicating liquors kept within 
the limits of the town forthe purpose of being sold or 
given away as a beverage to be drunk within said town, 
and directing the police officers to abate said nuisance 
by removing the liquors beyond the town limits, 
will not justify such officers in seizing and carrying 
away liquors until it has been determined by a court 
of justice that the ordinance has been violated. Darst 
et al. v. The People (111.), 301. 


PARTNERSHIP. 


When creditors of individual partner cannot defeat 
title acquired to his lands by partnership creditors.— 
Where the creditors of a partnership have levied their 
execution on lands belonging to one of the partners, 
and their title has become absolute by lapse of the 
time prescribed by statute, a creditor of the individual 
partner cannot defeat their title by levying his attach- 
ment or execution on the same lands. Barker v. Smith 
(N. H.), 189. 
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PBINCIPAL AND AGENT. 

Sales by agent without disclosing principal. — A for- 
eign factor sold merchandise to the defendant, in his 
own name, and without disclosing his principal, and 
received his own check in part payment therefor. 
Held, in an action by the principal to recover the price 
of the merchandise thus sold, that, in the absence of 
proof that the defendants knew of the representative 
character of the factor, the principal could not re- 
cover. Waub v. Milliken (Me.), 14. 


PROMISSORY NOTE. 

1. Action for interest after payment of principal.— 
Where a promissory note contains a provision for in- 
terest, an action may be maintained for the interest 
after the principal has been paid. Robbins v. Cheek 
(Ind.), 348. 

2. Personal liability of agent on.— The secretary of an 
incorporated company gave a promissory note, using 
the words “‘ we promise to pay,”’ etc., and signed it with 
his own name, with ‘Sec’y”’ affixed, and impressed 
thereon the seal of the corporation. Held, that he was 
not personally liable thereon. Means v. Swormstedt 
(Ind.), 330. 

3. Indorsement of blank form: alteration by maker.—A. 
indorsed a blank form of a promissory note and deliv- 
ered it to the maker, stipulating that it should not be 
made payable at a bank. In filling up the note the 
maker made it payable at a bank, and in that condition 
negotiated it. Held, that A. was liable on the note in 
the possession of a bona fide. Spitler v. James (Ind.), 
aaa RAILROADS. 

Negligence: injury to arm projecting from window.— 
The plaintiff, while traveling in defendants’ railroad 
car, permitted his arm to rest on the window sill and 
slightly project outside, whereby his arm was broken 
by coming in contact with a freight car standing near 
the track. Held, that the negligence of the defendants 
was gross in comparison with the plaintiff’s, and that 
the latter could recover. Chicago and Alton R. R. Co. 
v. Pondrom. (Tll.), 306. 

RAILROAD COMPANY. 


Right to demand extra fare when paid in cars.—By 
the regulations of defendants, a railroad company, 
persons taking passage in their cars, at a place where a 
ticket office was established, without having first pro- 
cured a ticket, were charged ten cents in addition to 
the regular fare. The plaintiff, finding the ticket office 
closed, entered the cars without a ticket, intending to 
go to M.; made known to the conductor his destina- 
tion, and gave him fifty cents, which was the regular 
fare; the conductor demanded the additional ten 
cents, which was refused, and the plaintiff was expelled 
at J., the car fare to which was fifty cents. Held, in 
an action for damages, 1, that the conductor, having 
accepted and retained the fifty cents, could not after- 
ward eject the plaintiff; 2, that evidence was inadmis- 
sible to show the car fare to J.; and, 3, that the com- 
pany, in order to enforce said regulations, were bound 
to keep their ticket office open a reasonable time in 
advance of the departure of train, to enable passengers 
to procure their tickets. Du Laurans v. The First 
Division of the St. Paul and Pacific R. R. Co. (Minn.), 


102. 
REWARDS. 


Reward for apprehension of criminals: Action on.— 
The selectmen of a town, under the authority of a gene- 
ral statute, offered a reward for the apprehension and 





conviction of a person guilty of the commission of g 
high crime. The plaintiff, claiming to have performed 
that service, brought action to recover the reward, 
Held, on demurrer, that the action was well brought. 
Held, algo, that if two persons jointly performed the 
servico they must be joined as plaintiffs. Janwrin y, 
Town of Exeter (N. H.), 185. 


RIGHT OF WAY. 

1. Right of way over a strip of land described in a deed 
as a street.—J., owning lands on which was a strip 
called a street, but which was not laid out or dedicated 
as a public highway, conveyed the same to 8., by a con- 
veyance in which the said strip was mentioned as q 
boundary and described as ‘‘ St. Charles street.” Sub- 
sequently S. conveyed a portion of such lands to the 
plaintiff, ‘“‘ with all the privileges and appurtenances 
thereunto belonging,” referring to the so-called street, 
in the deed. The land so sold did not abut or front 
upon such street, nor was there a right of way by 
necessity over the land intermediate. Held, that the 
plaintiff did not acquire any right of way over the 
so-called street. Dawson v. The St. Paul Fire Insur. 
ance Co. (Minn.), 109. 

2. Where it does not appear that a person will sustain 
any special or peculiar damage in consequence of the 
obstruction of a public highway, an injunction to 
restrain such obstruction will not be granted at his 
suit. Ib. 

RIPARIAN RIGHTS. 

1. Legislative authority to build dam.—The defend- 
ants, in pursuance of authority granted them by the 
legislature, built a dam, which backed the water upon 
the ancient mill of plaintiff. Held, that the defend- 
ants were liable for the injury occasioned. Lee v. Pem- 
broke [ron Co. (Me.), 59. 

2. A legislative authority to do an act which will 
naturally result in damages to private property must 
be coupled with provisions for ascertaining and paying 
such damages in order to protect persons acting under 
such authority from liability at common law. Ib. 


SLANDER. 

1. Evidence under general issue to mitigate damages. — 
In an action of slander the defendant pleaded the gen- 
eral issue only, without notice of special matter. At 
the trial he offered evidence tending to prove the truth 
of the charge for the purpose only of rebutting malice 
and mitigating damages. Held, that such evidence was 
admissible. Huson vy. Dale (Mich.), 66. 

2. If the defendant wishes to rely on the truth of the 
charge as justification, he must plead it; but he may 
introduce evidence tending to prove its truth, to rebut 
malice, under the general issue and without notice. Ib. 


STAMPS. 

On official bonds: limitation of national power of taz- 
ation.— Congress has no power to impose a stamp tax 
upon official bonds given to a State by its officers. State 
v. Garton (Ind.), 315. 


STATUTES OF FRAUD. 


Trust by parol.—If A. voluntarily conveys land to B.., 
the latter having taken no measures to procure the con- 
veyance, but accepting it, and verbally promising to 
hold the property in trust for C., the case falls within 
the provision of the statute of frauds requiring trusts 
to be expressed in writing, and a court of equity will 
not enforce the parol promise. Lantry v. Lantry (Ul), 
310. 

















+eE2ES Il 





3.— 
zen- 

At 
uth 
lice 
was 


nay 
but 





sie 


1.), 


weeoa 


THE ALBANY LAW JOURNAL. 


145 








—EEEEowe 
— 


TAXATION. 


1. Taxation for local improvements: assessments of 
estates benefited. — The legislature may authorize a 
municipal corporation to assess the whole or any por- 
tion of the expenses of local improvements upon the 
property deemed to be particularly and specially bene- 
fited thereby, in proportion to the benefit received. 
Hoyt v. City of Saginaw (Mich.), 76. 

2. Where the charter of a city provides, that, when- 
ever the common council shall deem any improvement 
in streets, etc., necessary, they shall so declare by reso- 
lution, such declaration must be made before the com- 
mon council have the authority to order the improve- 


ment. Ib. 
TAXES. 


When assessed not *‘ debt :’’ constitutional law. — A tax 
duly assessed is not a debt within the meaning of that 
proviso of the constitution which prohibits the legis- 
lature from passing any law impairing the obligation 
of acontract. City of Augusta v. Worth (Me.), 55. 

—__~~+e—__—_—__ 
SUPREME COURT DECISIONS. 


The following decisions were made at a general term 
of the supreme court, held in and for the third judicial 
department of the State of New York, at the court- 
house in the city of Binghamton, on the first Tuesday 
of September, 1871. 

Cases heard before Miller, Potter and Parker: 

Edwin C. Worden v. Asa Fitch — Judgment affirmed, 
with costs. Opinions by Miller and Potter. Potter 
dissents. 

Edwin T. Robinson v. Thomas McManus — Judgment 
and order reversed, and new trial granted, with costs 
to abide the event. Opinion by Parker. 

Margaret Conroy, adm’x, etc., v. Thomas Gale— New 
trial denied and judgment ordered for plaintiff on ver- 
dict, with costs. Opinion by Miller. 

The People ex rel. Josiah B. Blossom et al. v. Homer 
A. Nelson, secretary of state — Order of special term 
reversed, with $10 costs of appeal, and mandamus 
ordered. Opinion by Parker. Miller, J., dissenting. 

Mary H. Grymes v. Robert S. Hine, ex’r, etc. — 
Judgment affirmed, with costs. Opinion by Parker. 
Potter, J., expressed no opinion. 

John Orby v. William B. Conant—Judgment re- 
versed, and new trial granted, with costs to abide the 
event. Opinion by Miller. 

Edwin Standiff v. Elmore P. Ross—Judgment af- 
firmed, with costs. Opinion by Parker. 

Peter Vanderworker v. John Sisum — Judgment af- 
firmed, with costs. Opinion by Miller. 

The Aitna Insurance Co. v. William A. Wheeler et al. 
—Judgment reversed, and new trial granted, with costs 
to abide the event. Opinion by Potter. 

Joseph M. French v. Samuel Donalson — Judgment 
affirmed, with costs. Opinion by Miller. 

Chester Edwards v. Philetus Noyes— Judgment af- 
firmed, with costs. Opinion by Parker. 

A. W. Lochlin v. D. A. Moore— Judgment affirmed, 
with costs. Opinion by Miller. 

Henry F. Benton et al. v. Ardelle L. Wickwire— 
Judgment affirmed, with costs. Opinion by Parker. 

John H. Wager v. Eugene B. Coman— Judgment of 
county court affirmed, with costs. Opinion by Miller. 

Timothy Cahill v. Joseph B. Wilkinson — Order and 
judgment affirmed, with costs. Opinion by Parker. 

Elijah Roe v. Joseph Hanson — Judgment of county 
court affirmed, with costs. Opinion by Miller. 





The Wallkill Valley Railroad Company v. Benjamin 
J. Freer— Judgment affirmed, with costs. Opinion by 
Parker. 

The People ex rel. William H. Farr et al. v. Judah 
Schriver, supervisors, etc.— Order of special term af- 
firmed, with $10 costs of appeal. 

Case heard before Potter and Parker: 

Richard Smith v. Martin L. Borst — New trial denied, 
and judgment for plaintiff on verdict, with costs. 
Opinion by Potter. 

Case heard before Miller and Parker: 

Peter Porter Bratherson v. James Bronley, survivor, 
etc.— No argument ordered. 

Cases heard before Miller, Balcom and Parker: 

Maria Collins v. Lorenzo B. Collins— Ordered that 
case can be referred to Judge Potter to settle the order 
in conformity to the decision of the case at genera] 
term. 

John Manchester v. Lawrence A. Mattice— Order of 
county court appealed from affirmed, without costs. 

John W. Dohn v. The Farmers’ Joint-Stock Insur- 
ance Company— Motion for re-adjustment denied, 
with $10 costs. 

In the matter of the petition of the Syracuse and 
Chenango Valley Railroad Company v. Arba Blodgett 
— Order appealed from affirmed, with $10 costs of 
appeal. 

The same v. Henry C. Blair—The same order. 

Jacob H. Diefendorf v. Morris Cohn — Order affirmed, 
without prejudice. , 

Charles H. Shafer v. The Same— Same order. 

Eli C. Frost v. Joseph Thornton— Order appealed 
from reversed, with $10 costs of appeal, and motion at 
special term denied, with $10 costs of opposing the same. 

Charlana Hasbrouck v. Charles Bouton — Motion for 
leave to appeal to court of appeals denied. 

Theodore Snyder, receiver, etc., v. William Stupple- 
bern, impleaded, etc.— Motion denied as per memo- . 
randum. Order to be settled by Justice Miller. 

Causes heard by Miller, James and Parker: 

John G. Lopez and others v. The People of the State 
of New York — Conviction and judgment affirmed. 

William Delemater v. The same— Conviction and 
judgment reversed, and new trial granted. Pro- 
ceedings remitted to court of sessions of Ulster 
county. Opinion by Miller. 

Wiley Van Dover v. The same—Conviction and 
judgment affirmed. 

John Clark v. The same—Conviction and judg- 
ment affirmed. 

Eliza A. Page, administratrix, etc., v. The Erie Rail- 
way Company —Judgment reversed and new trial 
granted, with costs to abide the event. 

Oliver Porter v. Palmyra Stevens and others, admin- 
istrators, etc. — Judgment affirmed, with costs. 

The People ex rel. William D. Allen and others, 
commissioners of highway, etc., v. William B. Dief- 
endorf and others, referees, etc. — Decisions of referees 
affirmed, without costs. 

Augustus W. Kingsbury, administrator, etc., v. Na- 
than Randall and others—Judgment affirmed, with 
costs. 

Samuel Andrews v. Samuel G. Shaw and another— 
Judgment of county court affirmed, with costs. 

William S. Foote v. Edward L. Walters and another, 
impleaded, etc. — New trial granted, costs to abide the 
event. 

Judson Smith v. Estellas Smith— Order appealed 
from affirmed, with $10 costs of appeal. 
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John L. Ellithorp v. Garret Sayles — Order of special 
term reversed and appeal from county court dismissed, 
with $10 costs of appeal. 

Ebenezer I. Bennett v. Jane A. Lake, ex’x, etc.— 
Order appealed from affirmed, without costs of appeal. 

In the matter of the application of the Cayuga and 
Susquehanna, and Delaware, Lackawana and Western 
Railroad Companies v. George M. Chapman — Order of 
special term affirmed, with $10 costs of appeal. 

Oliver P. Harris et al. v. Samuel Clapp et al. — Order 
of county judge reversed with directions to said county 

judge to proceed to appoint a receiver, with $10 costs 
of appeal. 

Augustus Shorter et al. v. Lansing Bonnell— Order 
appealed from affirmed, with $10 costs of appeal. 

In the matter of the settling and of the report of the 
commissioners of appraisal of the interest of William 
A. McLean in lands taken for railroad purposes, on the 
petition of the New York & Oswego Midland Railroad 
Company — Order of special term affirmed, with $10 
costs of appeal. 

Howard Elmer et al. v. Gurdon Manning et al. — 
Order appealed from affirmed, with $10 costs of appeal. 

Albert Anderson v. The Rome, Watertown & Og- 
densburgh Railroad Company — Judgment affirmed, 
with costs. 

Helen P. Elderken v. Sally Rowell et al. — Judgment 
affirmed, with costs. 

Dayton 8S. Kellogg v. Martin H. Brookman — Judg- 
ment of county court reversed and that of the justice 
affirmed, with costs. 

Mary E. Smith v. Adam Fingar—Judgment re- 
versed and new trial granted, with costs to abide the 
event. 

Thomas I. Ransona v. Harriet M. Burnham et al., 
adm’xes, etc. — Judgment and order of special term 
appealed from, affirmed, with costs. 

James Johnson v. Chester Catlin — Order of special 
term reversed, with $10 costs of appeal and $10 costs of 
opposing the motion. 

John Webster v. George Goodrich — Judgment re- 
versed and new trial granted, with costs to abide the 
event. 

John Webster v. Samuel E. Preston— Judgment 
affirmed, with costs. 

Silas R. Hill v. The Syracuse, Binghamton and New 
York Railroad Co.—Judgment reversed, and new 
trial granted, with costs to abide the event, unless the 
plaintiff consents to deduct $196.70 as of date of ref- 
eree’s report. If plaintiff so consents, judgment affirmed 
for $113.40, with interest from date of referee’s report, 
without costs of appeal to either party. 

Edward Trombly v. Peter J. Leonard— Judgment 
affirmed, with costs. 

The Syracuse, Binghamton and New York Railroad 
Company v. Charles W. Collins—Judgment affirmed, 
with costs. 

Mary Kirby v. George H. Newton— Order of special 
term granting a new trial affirmed, with costs. 

Thomas Finnegan v. Eleazer Mulholland, impleaded, 
etc. — Judgment of county court affirmed, with costs. 

Charles E. Bixby v. James Worden— Appeal from 
order of county court affirmed, with $10 costs of appeal. 

Alfred Mitchell v. Mary Ann Mitchell — Judgment 
reversed and new trial granted, with costs to abide the 
event, and order of referee vacated. 

Emily Pelton v. The Rensselaer and Saratoga Rail- 
road Company — Judgment affirmed, with costs. 

James Sherar et al. v. Marietta Willis— Judgment 





reversed, and new trial granted, with costs to abide 
the event. 

Mary Jane Wood v. Veree Clark— Motion for new 
trial denied, and judgment ordered for plaintiff on ver. 
dict, with costs. 

Henry Johnston v. Riley Bush — Motion for new trial] 
denied, and judgment ordered for plaintiff on verdict, 
with costs. 

James D. Matthewson v. William B. Edwards— 
Judgment of county court and that of justice reversed, 
with costs. 

Franklin A. Durkee v. James C. Marsh and Edward 
A. Smith — Judgment affirmed, with costs. 

Gilbert Van Houten v. The People—Judgment 
affirmed. 

Cornelius P. Turnbull v. Alvin Brimmer et al., im- 
pleaded, etc. — Judgment affirmed, with costs. 

Sigismund Siligsohn v. John Evers — Judgment af- 
firmed, with costs. 

Julia E. Phillips v. William E. Darrow — Judgment 
affirmed, with costs. 

Delaware Bridge Company v. Aaron Van Ben Schoten 
— Judgment affirmed, with costs. 

Cornelius Case v. Harvey L. Cooley — Judgment 
affirmed, with costs. 

Case heard by Potter and Learned : 

Selden E. Marvin, receiver, etc., v. Coe S. Buchanan 
— Judgment reversed, new trial ordered, costs to abide 
the event. Opinion by Potter and Learned. 

Cases heard by Potter, Parker and Learned : 

Samuel riewitt, administrator, etc., respondent, ». 
The New York Central R. R. Co., app’t — New trial or- 
dered, costs to abide the event. Opinion by Learned. 

The People ex rel. William Allen and others v. Black 
River and Morristown Railroad Co.— Order of county 
judge affirmed, without costs to either party. Opin- 
ion by Potter. 

The same, ex rel. Abigail W. Church v. The same— 
Order of county judge affirmed, without costs to either 
party. Opinion by Potter. 

In the matter of the allegations of Angeline Page v. 
The validity of the Will of George Paige, deceased, 
etc.— Decree of the surrogate of Delaware county 
appealed from affirmed, without costs. Opinion py 
Potter. 

Israel McDonald v. George P. Titus — Motion for new 
trial denied and judgment ordered on the verdict, with 
costs. Opinion by Potter. 

Jane E. Lansing v. Christopher B. Lansing — Order 
of special term appealed from reversed, with $10 costs 
of appeal. Opinion by Parker. Learned, J., dis- 
senting. 

Sylvia P. Fox v. The tna Insurance Company— 
Motion for new trial denied, and judgment ordered on 
the verdict, with costs. Opinion by Parker. 

Hugh Miller v. Marcus Ball —Judgment reversed, 
new trial granted, costs to abide the event. Opinion 
by Parker. ; 

Wm. Z. Brown v. The Town of Canton — Judgment 
affirmed, with costs. Opinions by Parker and Learned. 
Learned, J., dissenting. 

John Van Heusen and others v. David Blair, adm’r., 
and others — Judgment affirmed, with costs. Opinion 
by Learned. 

The People ex rel. Isaac P. Purdy v. The Commis- 
sioners of Highways of Marlboro — Judgment affirmed. 
with costs. Opinion by Learned. 


Augustus Leattirs and others by Abraham Van Eps. 
their guardian v. Frothingham Fish—Order that the 
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court decline to hear the case, on the ground that 
neither infants nor their guardian can submit a case 
under section 372 of the code. Opinion by Learned. 

Cases heard before James and Parker: 

Eliza A. Page, adm’x, etc, v. David G. Starr et al.— 
New trial granted, with costs to abide the event. 

Barnard Mullen, Jr., by guardian, etc. v. Henry 
Stevens —Judgment reversed and new trial granted, 
with costs to abide the event. 

Cases heard before Miller and James: 

Lawrence A. Mattice v. John Manchester—New trial 
granted, with costs to abide the event. 
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CORRESPONDENCE. 
DISTRIBUTION OF WIFE’S ESTATE. 


Editor of the Albany Law Journal: 


Having the question of the rights of a husband in 
the personal property of his deceased wife before me 
frequently, my attention was strongly turned to the 
decision of Barnes v. Underwood, in the fourth depart- 
ment, decided in March, 1871. 

In order to give correct advice I have endeavored to 
ascertain what the statute law now is. 

There is no doubt that, up to the act of 1867, the 
husband, on the death of his wife, succeeded to her 
personal property. 

In 1867 the law was modified as to those rights, and 
by § 11 of chap. 782, p. 1929, the section 79 of the R. S., 
chap. 6, title 3, part II, was entirely changed. Origin- 
ally that section entirely excluded the provisions of 
the general law of distribution from the estates of 
married women. 

By the amendment this section includes the estates 
of married women dying, leaving descendants them 
surviving; and provides that the husband of such 
deceased married woman shall take the same share of 
her estate as the widow takes of the personal estate of 
her husband, which would be one-third. Section 30 is 
then repealed. Section 30 gave the personal property 
of a married woman to her husband. If they had only 
modified that section it would likely have better 
accomplished the object they had in view. 

In your issue of September 9, 1871, J. G. Collins refers 
to the decision of the case I refer to, and asks, “Should 
not the act of 1867 have repealed both the thirtieth 
and thirty-first sections referred to, to have the effect 
the court seems to have given to it?” 

I think he meant the twenty-ninth section. That is 
not repealed, and by the general rule that we interpret 
statutes, that they alter the law no further than the 
will to do so is clearly expressed, this continues in full 
force. 

2 R. S. 75, § 29, reads: ‘“‘ A husband, as such, if other- 
wise competent according to law, shall be solely entitled 
to administration on the estate of his wife, and shall 
give bonds as other persons, but shall be liable as 
administrator for the debts of his wife only to the 
extent of the assets received by him. If he shall not 
take out letters of administration on her estate, he 
shall be presumed to have assets in his hands sufficient 
to satisfy her debts, and shall be liable therefor ; and if 
he shall die, leaving any assets of his wife unadminis- 
tered, THEY shall pass to his executors or administra- 
tors, as part of HIS personal estate, but shall be liable 
for her debts to her creditors in preference to the 
creditors of the husband.”’ 





This section is unrepealed, unless some statute has 
been passed which has escaped my notice. And 
although it was originally in full harmony with sec- 
tions 30 and 79, and does not now fully harmonize with 
the amendment of 1867, yet the result would seem to me 
to be that section 29 continues in full force, and that in 
all cases the wife’s property is assets in his hands for 
the payment of her creditors. 

If he takes letters, makes an inventory, then only 
to the amount of property. If he does not take let- 
ters the creditors can call on him for payment in full, 
as he is by the act presumed to have property enough to 
pay. So far it is harmonious with the amended law, 
provided the change in section 79 does not take away 
his liability where he fails to administer. It is believed 
it does not. Then the only question left is on the last 
clause, in case of his death; that is, whether assets 
remaining unadministered go to his executors or ad- 
ministrators as part of his personal estate. Although 
it would seem as if the section as to distribution was to 
apply under the law of 1867, yet the provision as to the 
property of married women leaving descendants modi- 
fies or makes a special provision for that case, and the 
subdivision as to leaving a widow cannot apply to mar- 
ried women. 

Is it reasonable to suppose the legislature intended, 
where a woman had children or grandchildren (often 
by a former husband), the husband should have one- 
third, and if she left only cousins or nieces or grand 
nephews, the husband should take nothing? 

If the statute admits of no other construction, then, 
as absurd as the result would be, what is written is 
written. 

Surely the rights of a husband who had lived forty 
years with a wife would seem to commend themselves 
to law-makers as strongly as distant cousins. 

With deference, I do regard Barnes v. Underwood as 
giving a construction not contemplated by the legis- 
lature. The tendency heretofore has been to hold, that 
all the statutes as to married women and their prop- 
erty should be considered as changing the old law only 
to the extent clearly expressed. 

On the reason of the thing, it may be difficult to 
obtain likeness of opinion or decision; but giving full 
effect to section 29 leads, in my judgment, to making 
the personal property of married women that of the 
husband, except in the case of their leaving descend- 
ants them surviving. 

This is thus briefly suggested by one who desires to 
give correct advice. 

HENRY BREWSTER, 
New York City. 


Exmrra, N. Y., Sept. 11, 1871. 
Mr. IsAAc GRANT THOMPSON, 
Managing Editor Albany Law Journal: 

Dear Sir—In your issue of last week, under the 
heading ‘‘ Legal News,” page 116, I find the following 
utterly false and libelous item: 

“Governor Geary, of Pennsylvania, has removed 
Assistant Attorney-General McClure for his complicity 
in irregularities in connection with the collection of 
certain war claims.”’ 

I happen to have been pretty well acquainted with 
the circumstances of the expose of the Evans’ frauds, 
which are the irregularities referred to in the item 
quoted. So far from being in complicity with them, 
Mr. McClure was the very person who first brought the 
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matter to the light, and it was for the very reason that 


he pursued his investigations too energetically that he 
was removed by Governor Geary, who appointed Evans. 
And, moreover, as this is the first time I have seen the 
matter mentioned in a newspaper without giving Mr. 
McClure the sole credit of exposing the frauds, I con- 
sider the item in the LAw JOURNAL as culpably inex- 
cusable; the result of an almost criminal carelessness, 
which deserves severest punishment. The evil can be 
only partially remedied by giving a more prominent 
position in the next issue of your paper to a correction 
of the item mentioned, and a statement of the facts as 
I have given them, or as you may find most worthy of 
belief upon such investigation as you choose to give the 
matter. e 

If such a correction is not made, you will most cer- 
tainly hear from us again in a different form. 

Yours very truly, 
Cuas, A. COLLIN. 


We give the above for what it is worth; although, 
in so doing, we are not sure that we are not doing a 
greater injury to Mr. McClure than we did in the item 
referred to, supposing it to have been “utterly false 
and libelous.” So far as we are concerned, we shall 


be pleased to “hear from ” Mr. Collin at any time and 
in any manner, letters excepted. — Ep. L, J. 


POWER OF PASSENGER CARRIERS TO LIMIT THEIR LIA- 
BILITY FOR NEGLIGENCE. 


Editor Law Journal: 

Sir— In 4th ALBANY LAw JOURNAL, page 69, under 
the above heading, you give, on page 70, the following 
summary of the present state of the case: 

“Tt appears, therefore, that thus far the court of 
appeals has stood about in this wise: Gould and Allen, 
JJ., that carriers of passengers could limit their lia- 
bility for their own and their servants’ negligence abso- 
lutely; Denio, Davis and Selden, JJ., that they could 
limit their liability as to free passengers; Smith, J. (E. 
D.), that they could limit their liability for the negli- 
gence of their servants; Sutherland and Wright, JJ., 
that they could not so limit their liability in any 
event.” 

Now, upon this rather unsatisfactory condition of 
the case, I would like, with your permission, to make 
a suggestion. The subject is an important one in these 
days when railroads are multiplying upon us by thou- 
sands all over the country, and will bear almost any 
amount of investigation that promises to lead to a cor- 
rect and reliable solution of this vexed question. 

Suppose we begin in this way, viz.: Railroad com- 
panies are volunteer associations of persons incorpo- 
rated under the laws of the State, with a long list of 
franchises, privileges and immunities, above common 
men. They procure and accept their charters of incor- 
poration for the express purpose of becoming common 
carriers of both passengers and freight, and they are 
common carriers of both passengers and freight, with 
all the common-law rights and obligations incident to 
the business, with sundry additional rights and corres- 
ponding obligations to the people, growing out of their 
acceptance of their chartered rights. These rights are 
conferred and guaranteed to them by law, and these 
obligations growing out of, and indissolubly connected 
with, these rights are imposed by the same law and 
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authority. These rights they hold and exercise inde. 
pendent of any contract with any passenger or other 
citizen, and these obligations they owe to the govern. 
ment and the people individually and collectively, also 
independent of any contract with any passenger or 
other citizen. 

Now, in view of these general characteristics of raij- 
road companies, and of the well-known dangers which 
attend this mode of traveling, and, in view of the 
right and interest, as well as the duty, of government 
toe protect and preserve the life of its citizens, and to 
the general truth that life is inalienable— no one hay- 
ing any right to set his life up at the hazard of a die, or 
to give or take a license to trifle with it—and in view 
of that higher duty which all men, under all circum- 
stances, everywhere owe to take and use all possible 
care and precaution to preserve human life, it is mani- 
fest that an agreement between the passenger and the 
carrier by which the passenger assumes, or the carrier 
evades, the consequence of the neglect of all possible 
skill, care and precaution for the preservation of 
human life, is against public policy and utterly void. 
And it is equally plain, that such contracts, whether 
covering the negligence of the proprietor or limited to 
that of his servants, are equally within both the princi- 
ple and the policy of the rule, and are equally void. 
To say that the carrier may not limit his liability for 
his own neglect, but may for that of his servants, is 
inconsistent. The affirmative embraces and nullifies 
the negative proposition, and destroys the whole force 
of the sentence. Practically, not one accident in a 
thousand is traceable to any act or omission of any of 
the executive officers of the company; they are almost 
invariably chargeable, directly, to some act or omission 
of some servant; hence, to excuse the company for all 
damage, etc., from the negligence of the servants, would 
practically cover the whole case. But the theory is 
fallacious in all its bearings, the company, so far at 
least as the passenger is concerned, is composed of its 
officers, agents, employees and other servants, and all 
the acts and all the omissions of any of these are the 
acts and omissions of the company; and the company 
can make no valid contract to limit its liability for the 
neglect of the one, more than the other, of these seve- 
ral component parts of its body corporate. 

The two best, most learned, and only reliable opin- 
ions on this subject are to be found in 24 N. Y.; first, 
the dissenting opinion by Sutherland, J., in Wells v. 
The N. Y.C. R. R. Co., commencing on page 186, and 
second, the leading opinion by Wright, J., in Smith v. 
The same, on page 223. These opinions are direct and 
full to the point, and are replete with sound logic and 
reliable legal reasoning, and well worth careful study 
by any one who is desirous of obtaining a reliable solu- 
tion of this vexed question. 





C. D. Lawton. 
> 


GENERAL TERMS. 


lst Monday in November, first department, New 
York. 

2d Tuesday in November, third department, Sche- 
nectady. 

3d Tuesday in November, fourth department, Syra- 
cuse. 

2d Monday in December, second department, Brook- 
lyn. 
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MANNER OF MAKING AN ARREST. 
SHOWING WARRANT. 

There is no doubt that the law, both in this country 
and in England, is, that a known public officer, acting 
within his district or jurisdiction, is not bound to 
show his warrant, even though it be demanded. 
3 Hawk. P. C. b. 2, ch. 13, § 28; 2 Hale’s P. C. 116; 
The State v. Caldwell, 2 Tyler (Vt.), 214; The 
State v. Curtis, 1 Hayward (N. C.), 471; Arnold v. 
Steves, 10 Wend. 514 Where the officer is not 
a general officer, but one appointed for a special 
purpose, the doctrine seems everywhere to be, that 
he must show his authority or his warrant before 
making the arrest. Bish. on Cr. Proc., vol. 1, § 648; 
3 Hawk. P. C. ch. 2, § 28; in Frost v. Thomas, 24 
Wend. 418, and The State v. Kirby, 2 Iredell, 201, it 
is said, a special deputy is bound to show his warrant, 
or the arrest is illegal. 

Mr. Bennet, in his Leading Criminal Cases, vol. 1, 
p. 227, seems to doubt the position, that a general 
officer need not exhibit his warrant when demanded. 
He says: “ But it may be fairly questioned, whether 
the authorities above referred to mean more than that 
a general officer is not bound to show the warrant of 
his appointment, for it is difficult to see why a general 
officer is not as much bound as any special officer to 
show the precept authorizing him to arrest a person, 
if the same be demanded, whereas, there may be 
good reason for holding, that a public officer is not 
bound to exhibit his own commission or appoint- 
ment;” and he refers to 1 East. Pleas of the Crown, 
379, where a similar view is taken. 

We think Mr. Bennet is mistaken as to the tenor 
of at least a portion of those decisions. For instance, 
Arnold vy. Steves, 10 Wend. 514 That was a case 
where the arrest was made by a constable; and all 
constables were elected directly by the people, and 
not appointed, and, therefore, there was no warrant 
of appointment, and none could have been intended. 

This case was commented upon by Justice Bronson 
in a subsequent case (Bellows v. Shannon, 2 Hill, 92), 
and fully sanctioned in the following language: “ It 
seems, however, to be settled, that a regular officer, 
acting within his proper district, is not bound to show 
his warrant for the arrest, though it be demanded.” 
And, in The State v. Caldwell, 2 Tyler (Vt.), 214, 
there is no good reason to believe that a warrant of 
appointment was intended, instead of the warrant of 
arrest; at least, the reporter did not so understand it 
when he wrote the marginal note to that case, for he 
speaks of the precept of arrest. 

We understand that the great object of showing a 
warrant is to inform the party that the officer has 
authority to make the arrest, which certainly would 





be very proper in the case of a special officer, as he 
would not be apt to be recognized as one having the 
proper authority to make arrests, and his warrant 
would settle the matter; but the case is widely dif- 
ferent with a general officer. In a note to McKalley’s 
Case, 5 Coke, 11, it is said: “the party must have 
some notification of the officer’s business, or killing 
will not be murder; but, if he be a known public 
officer, the law will imply notice.” Undoubtedly, wear- 
ing the accustomed badge of office would be sufficient 
in the case of a fresh incumbent, and, if he were 
elected by the people, that ought to be a sufficient 
notice. Bish. on Cr. Proc., vol. i, § 648. 

Every one is bound to know the character of an 
officer who is acting within his proper jurisdiction, 
and every citizen is bound to submit peaceably to such 
officer until he can deraand and investigate the cause 
of his arrest. State v. Townsend, 5 Harrington (Del.), 
487. 

A dictum of Lord Kenyon, ©. J., in a case (Hall v. 
Roche, 8 Durnford and East, 187) which came before 
the court of king’s bench, in 1790, is regarded by 
Bishop, in his Criminal Procedure, vol. 1, § 648, as 
being an important point in relation to showing a 
warrant on arrest. 

Lord Kenyon said: “If it be established as law by 
the cases cited, that it is not necessary to show the 
warrant to the party arrested who demands to see it, 
I will not shake those authorities; but I cannot for- 
bear observing, that, if it be so established, it is a 
most dangerous doctrine, because it may affect the 
party criminally, in case of any resistance; and, if 
homicide ensue, the legality of the warrant enters 
materially into the merits of the question, I do not 
think that a person is to take it for granted, that 
another who says he has a warrant against him, with- 
out producing it, speaks truth. It is very important 
that in all cases where an arrest is made, by virtue of 
a warrant, the warrant, if demanded, at least should 
be produced.” 

We have given this dictum a brief examination, 
and fail to see the reason for some positions there 
assumed, for, at the time it was made, it had been the 
law for a long time, that an officer could arrest with- 
out warrant for a felony, after it had been committed, 
upon reasonable grounds of suspicion, and such is the 
law now, in both England and the United States. 
If an officer has authority to make arrests without 
warrant in such cases, why should he be obliged to 
show it when demanded, when acting in his district, 
because he has it in his possession, in order to make 
the arrest lawful ? 

Certainly, it has not been considered dangerous 
doctrine that an officer could arrest for felony without 
a warrant, nor do we see, in case of resistance to an 
arrest for felony, why the fact that the officer does 
not show his warrant should affect him criminally 
while acting in his proper district or jurisdiction, inas- 
much as, with or without warrant, he has the same 
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authority to make the arrest. It is true, if homicide 
should ensue in any case of resistance when a warrant 
is necessary to clothe the officer with proper authority, 
the legality of such warrant would become a material 
question, but how could the fact of refusing to show 
it when demanded affect its legality ? 

If it was legal in the officer's pocket it could not 
be made illegal by showing it when demanded; be- 
sides, who is to be the judge of its legality ? certainly, 
the party arrested should not be, for he would not be 
likely to be impartial, and the officer would not put a 
very high estimate on his judgment. But, to have 
any logical force, the showing of the warrant when 
demanded must be for the purpose of enabling the 
party to form some judgment as to the authority of 
the officer to act in the matter; yet, we are here sup- 
posing the officer to be acting within his district or 
jurisdiction, and, therefore, his official character pre- 
sumed to be known to every one. Therefore, the 
officer should not be obliged to show his warrant for 
the purpose of giving information as to his authority 
to make arrests, in general, and if it be demanded for 
the purpose of ascertaining for what the arrest is 
made in that particular case, then the substance of 
the warrant can be stated and no injustice done to 
the prisoner. 

We think, moreover, with all due deference to 
Lord Kenyon’s great ability and learning as a judge, 
that when a known general officer, acting in his own 
district, says he has a warrant against another, he 
should be believed, and if a general officer states 
what is false, and makes the arrest without legal 
authority, he can be sued for false imprisonment, as 
in other cases, when he exceeds his authority. 

But, if he intended his reasoning to apply exclu- 
sively to cases where the officer must have a warrant 
in order to justify an arrest, as in misdemeanors, then 
it seems to be more appropriate, for although we 
maintain that a general officer is not bound to show 
his warrant in any case, even though it be demanded, 
when acting within his jurisdiction, as a matter of 
strict legal obligation, yet we do not deny that in 
many cases it may be prudent to produce the warrant 
if demanded, so as to leave the prisoner no excuse 
for resistance. 1 Chitty Cr. Law, 51. 

In Commonwealth v. Cooley, 6 Gray, 356, Merrick, 
J., says: “The accused is required to submit to the 
arrest, to yield himself immediately and peaceably 
into the custody of the officer, who can have no 
opportunity, until he has brought his prisoner into 
close custody, to make him acquainted with the 
cause of his arrest, and the nature, substance and 
contents of the warrant under which it is made, and 
that the officer is to state the nature and substance of 
the process which gives him the authority, and if it 
is demanded of him to produce and exhibit it to his 
prisoner for his perusal that he may have no excuse for 
resistance.” We of course cannot concur in this last 
remark, that the warrant must be exhibited for the 





reasons we have given above, and for the additional 
reason that the authority which the learned justice 
gives for it (1 Chitty Cr. Law, 51) does not reach to 
that extent. Chitty refers to the doctrine of Lord 
Kenyon, using his language, and adding to it the 
words quoted above, “that he may have no excuse 
for resistance,” does not state it as settled law, but on 
the contrary, in the commencement of the same 
paragraph, says: “It is laid down that bailiffs or con- 
stables, if they be sworn, and commonly known to be 
officers, and act within their own precincts, need not 
show their warrant to the parties whom they come 
to apprehend, notwithstanding they demand the 
sight of it.” 

Wherever the question has squarely arisen in the 
United States courts, as far as we have examined, it 
has been decided as we have indicated. It should 
be understood, however, that the officer is bound to 
explain to his prisoner the cause of his arrest or the 
nature of his warrant. The explanation must follow 
the arrest. They cannot occur at the same instant of 
time. They are obviously successive steps. 

Judge Bronson said, in Bellows v. Shannon, above 
cited: “All the books agree that the officer is bound 
to give the substance of the warrant or process, to 
the end that the party may know for what cause he 
is arrested, and take the proper legal measures to dis- 
charge himself. This is, however, when the party 
submits to the arrest, and not when he makes resist- 
ance before the officer has time to give the informa- 
tion. Although the officer is not bound to exhibit 
the warrant, especially when there may be reason to 
apprehend that it will be lost or destroyed, yet, I 
cannot doubt that it is his duty to inform the party, 
where such is the fact, he has a warrant, or to 
make known in some other way that he comes in 
his character as an officer to execute legal process, 
and not leave the party to suppose he is assailed 
by a wrong-doer. The contrary doctrine would be 
likely to lead to violence and bloodshed. I do not 
say that the officer is bound to declare the particulars 
of his authority before he makes the arrest, or that it 
may not sometimes be proper to lay hands on a party 
before a word is spoken; but either before or at the 
moment of the arrest the officer ought to say enough 
to show the party that he is not dealing with a tres- 
passer, but with a minister of justice.” These rules 
are so clear, and at the same time so just, that they 
form a safe guide to any officer who follows them in 
the execution of a warrant. 

But when the resistance begins at the moment of 
attempted arrest, no explanation, it seems, is neces- 
sary. And even where one is not known generally 
as an officer, he need not show his warrant, though it 
be demanded by the party when he immediately 
resists, and by his own wrongful act prevents the offi- 
cer from doing his duty. Commonwealth v. Field, 13 
Mass, 322. An arrest might be defeated by the cere- 
mony of producing and explaining a paper before the 
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arrest is made. 
487. 

The governing principle which enters into the ques- 
tion here discussed, and in fact in all questions of a 
kindred character, is that perfect submission to a 
known public officer is first required, because it is 
presumed that a party will suffer no wrong by so 
doing, and that he will have ample opportunity to 
investigate the cause of his arrest after his submission, 
not only so far as the officer is immediately concerned, 
but as to other parties in a court of justice. The same 
authority which directs an officer to execute should 
at least inquire into the manner of arrest when atten- 
tion is called. to it by a prisoner. 

The officer is not only a responsible and known 
person, he is moreover under legal liabilities by reason 
of his office, and is immediately controlled by the 
courts of justice. 

On the other hand, if one not known to be an officer 
attempts to arrest a person, the latter is put at once 
upon his apprehensions, and is instinctively impelled 
to resist the indignity. 1 Bish. Cr. Pro., § 649. 

It is imprudent in an officer to allow a prisoner to 
take a warrant into his hand to peruse, and if the 
latter refuse to return it, he may use “just so much 
violence as is necessary to retake it and no more.” 
Rex v. Milton, Moody & M. 107. In no case is an 
officer required to part with the possession of his war- 
rant whether acting within or without his jurisdiction 
for that is his justification. 1 East. P. C. 319. 


State v. Townsend, 5 Harr. (Del.) 


— 


TRANSFER OF CAUSES TO UNITED STATES 
COURTS. 

The supreme court of Wisconsin has recently made 
adecision in the case of Whiton v. The Chicago & 
North-western Railway Co., 25 Wis. 424, that is worthy 
of attention by reason of the importance of the 
question involved. By the act of congress of March 
2, 1867 (14 U. S. Stat. at Large, 558), it was provided 
that where a suit was pending then or thereafter in 
any State court, between a citizen of the State in 
which the suit was brought and a citizen of another 
State, and the matter in controversy exceeded five 
hundred dollars, such citizen of another State, whether 
plaintiff or defendant, might cause such suit to be 
removed to the circuit court of the United States. 
In the case cited the plaintiff, a non-resident of Wis- 
consin, had brought suit in the courts of that State, 
but afterward, for reason or caprice, undertook to 
remove it to the United States circuit court. The 
validity of the act, in so far as it permitted a plaintiff 
to transfer the cause, was directly presented and 
ftirly met by the court. It held the act, in this 
extent, to be invalid, and the holding seems to be 
well supported by the arguments brought to bear, as 
well as by the common sense of the matter. The 
plaintiff, being a citizen of another State, had the 
tight, in the first instance, to elect the former for 





bringing his action. Both the federal and State 
courts were open to him, and by selecting the State 
court it was insisted that he had waived his right of 
demanding the judgment of the federal court. The 
court said: “It is a principle well settled that a 
party may waive a constitutional or statutory pro- 
vision made for his benefit. And the plaintiff, by 
voluntarily submitting his cause to the State court 
and asking the exercise of its jurisdiction, has 
waived the right to invoke the jurisdiction of 
the federal court. The jurisdiction of the federal 
courts in the case would have been founded entirely 
upon the character of the parties, and not upon the 
nature of the cause. None of those reasons, there- 
fore, exist, which are generally relied on where that 
jurisdiction is founded upon the nature of the cause, 
to show the necessity for a supervisory control, on the 
part of the federal tribunals, over the decisions of the 
State courts. Nor does the case stand upon the same 
ground as where a citizen of one State is sued in the 
courts of another State. For, in the latter case, there 
is reason for saying, that, unless congress could au- 
thorize the removal, the judicial power of the United 
States might be eluded, at the pleasure of the plain- 
tiff, and the non-resident defendant be deprived of 
that security which the constitution intended in aid 
of his rights. But no such reasons can be urged in 
favor of the act under consideration; because, assum- 
ing that the State and federal courts had cognizance 
of the matter in controversy between these parties, 
the plaintiff has made his election of the State tri- 
bunal. He was well aware, at the outset, that he 
might institute his suit in either forum, and having 
made his choice of the State court to decide the con- 
troversy, let him abide its decision. What earthly 
ground is there for saying that the federal govern- 
ment may interfere, under such circumstances, and 
divest the State court of a jurisdiction already 
attached at the instance of the plaintiff? There is 
no principle better settled, than that, where two or 
more tribunals have concurrent jurisdiction over the 
subject-matter and the parties, the court that first 
acquires it can hold fast on the case to the exclusion 
of the concurrent court. And, although this principle 
has been departed from, under our complex system of 
government, in the case of a non-resident sued in a 
State court, or where the nature of the controversy 
gave the federal courts final jurisdiction, yet this 
furnishes no reason for disregarding the principle 
where the non-resident plaintiff has seen fit to invoke 
the jurisdiction of the State court. In that case let 
him abide the consequences of the election thus vol- 
untarily made, like any citizen of the State. For cer- 
tainly “all the purposes of the constitution of the 
United States will be answered by the creation of 
federal courts, into which any party, plaintiff or de- 
fendant, concerned in a case of federal cognizance, 
may carry it for adjudication.” And when the non- 
resident plaintiff, having the option, has appealed to 
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the State court instead of the federal tribunal, can 
congress divest the jurisdiction already attached, by 
giving the plaintiff the right to remove the same into 
the federal court? It seems to me that, in principle 
and reason, it should be held that the plaintiff, by 
bringing his suit in the State court, when he might 
have brought it in the federal court, has clearly waived 
his right to appeal to the latter tribunal, and that this 
waiver binds him through the litigation. As plaintiff, 
he has voluntarily elected the jurisdiction of the State 
court, and there is no hardship in requiring him to 
abide its decision. I know of no provision in the 
constitution of the United States which gives congress 
the power to intervene and authorize the plaintiff to 
divest a jurisdiction which he has himself invoked. 
Upon these grounds, I hold the clause in the act of 
March 2, 1867, which gives the plaintiff the right to 
remove the cause from the State to the federal court, 


not in pursuance of the constitution of the United 
States, and therefore void. 





BONDING TOWNS IN AID OF RAILWAYS. 


In the case of People ex rel. White v. Merrill, an 
abstract of which will be found in our Court of 
Appeals Abstracts, the court adopts, with increased 
emphasis, the doctrine previously laid down by it in 
the case of People ex rel. Harris v. Smith, ante, p. 64, 
that the statutory requirements (under chapter 907, 
Laws of 1869, etc.) necessary to confer jurisdiction 
upon a county judge so as to authorize him to appoint 
commissioners to issue town bonds in aid of railways 
must be strictly complied with, that the petition of 
the tax payers necessary must be signed either by the 
tax payer himself or in his presence, by his authority, 
or that the authority to sign must be in writing. It 
has, as appears from the cases that have arisen, been 
the habit of persons interested in the construction of 
proposed railways to canvass a town from which aid 
was desired, to visit each tax payer whom it was 
believed could in any way be influenced, and, having 
obtained from him some kind of acquiescence in the 
proposed measure, thereupon to place his name upon 
the petition. Sometimes the consent was given con- 
ditionally, which conditions did not appear in the 
petition ; sometimes obtained by promises and state- 
ments which were known to the one making them to 
be hypothetical and perhaps false, and, not unfre- 
quently, not given at all, the person whose name was 
used having merely failed to express a dissent. When 
it is considered that those individuals, by whom, in 
many instances, the names of tax payers were signed, 
for the most part had no property located in the 
towns where such aid was sought, and could in no 
manner be injuriously affected by the issue of bonds, 
but, on the other hand, having the handling of the 
money to be received therefor, would, in all proba- 
bility, be largely benefited, the propriety of relying 
upon their statements as to authority to sign tax 





payers’ names is clearly apparent. But, even wer 
those claiming to act under verbal authority disip. 
terested persons, it would be contrary to public policy, 
and an outrage upon the rights of property owner, 
to permit an incumbrance to be laid upon their 

erty except in strict pursuance of the law of the 
and with a full and fair opportunity afforded them tp 
determine concerning the matter. We rejoice, there. 
fore, that the court of appeals have emphatically 
avowed their disapprobation of the loose, not to say 
dishonest, manner in which the matter of town bond- 
ing has been carried on. 

The court has determined that the law shall be car. 
ried out as it stands. But we trust that the time js 
not far distant when by constitutional amendment the 
subject of town, county and municipal action, with 
relation to incurring public liability and making public 
appropriations, will be brought within very narrow 
limits. The main object of a government is to protect 
life, liberty, character and property. It may, asa 
secondary matter, foster business enterprise and assist 
in the development of the resources of the country, 
But this minor duty should never be exercised in 
derogation of the higher one. It is the duty of the 
United States to furnish an efficient mail service. 

This duty, however, it may not perform at the 
sacrifice of the rights of its citizens. So, the State 
government, while it should aid in providing means 
of inter-communication, ought to accomplish this end 
without injury to the property owners. Bonding 
towns and cities may be the most feasible method of 
raising means for building railways, but it seems to 
us that the ultimate injurious effects to be apprehended 
from this course more than counter-balance its present 
benefits. As the law stands to-day the consent of 
the owners of a majority of the taxable property in 
each locality is required to authorize the bonding of 
the whole. The necessity of obtaining this consent 
furnishes a sufficient check, perhaps, against very 
disastrous results. But who can say that an act may 
not sometime be passed, removing even this safe- 
guard, and vesting the authority to create local obli- 
gations of this character in the hands of the people 
generally. What will happen then we can know 
from the experience of other portions of the country. 
Says Mr. Justice Dillon, of Iowa, in speaking of a 
decision of the supreme court of that State, made in 
1853, upholding the right to levy local taxes in aid of 
railroads : 

“A most unfortunate mistake it was; counties and 
cities throughout the State, acting under the sanction 
of that decision, incurred debts amounting to several 
millions of dollars, and, in many cases, exceeding 
their ability to pay. Disaster, the child of extrava- 
gance and dishonor, the unbidden companion of 
bankruptcy, are the bitter but legitimate conse- 
quences of that decision; and the end is not yet 
In every other State in which a similar decision has 
been made similar consequences have ensued.” 
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In the constitution of 1846 is contained this pro- 
yision: “The credit of the State shall not, in any 
manner, be given or loaned to, or in aid of, any indi- 
yidual association or corporation” (art. 7, § 9); and, 
in another portion of that instrument, it is made 
“the duty of the legislature” to restrict the power 
of cities and villages in “loaning their credit.” Art. 

9. 
oe men who drew up the State constitution, and 
the people who adopted it, knew by experience the 
danger and the inexpediency of assisting private 
enterprises with public credit, and provided, in un- 
equivocal language, that the State should do nothing 
jn that direction. At that time, local credit had not 
to any extent been used to aid individuals or corpora- 
tions: consequently, the same care was not taken in 
reference to it; yet it was made the duty of the legis- 
lature to restrict municipalities in loaning their credit. 
This duty, as it has always appeared to us, would 
have been best performed by adopting the same rule 
as had been laid down for the State, and totally forbid- 
ding local authorities giving local public credit to 
further any private end. By taking such a course, 
some important works might be a little delayed, but 
it would be better for the people to undergo a tem- 
porary inconvenience than to run the not improbable 
tisk of public insolvency and its attendant evils. The 
court of last resort have restricted the matter of bind- 
ing towns by requiring a full, absolute and technical 
compliance with the statute, and we trust that the 


legislature, if they make any change, will so amend 
the statute as to secure to the full extent of the com- 
mon law the rights of the citizen to the free and 
absolute control of his own property. 


——_+ Ho ——__——_- 


THE TRIAL OF ALGERNON SIDNEY. 


A recent visit to Penshurst Place has led us to col- 
lect some information respecting the life of Algernon 
Sidney, and to read once more the report in the State 
trials of the memorable proceedings against him for 
high treason which ended in his conviction and exe- 
tution. It was much more natural and more easy to 
associate the stately old mansion, the picturesque 
church and churchyard, and the beautiful park and 
ancestral trees with the Arcadia, the court of Queen 
Hlizabeth, and the battle of Zutphen than with the 
discourses concerning government, the trial in the 
king’s bench at Westminster, and the scaffold on 
Tower Hill. Butif the noble life of Sir Philip Sid- 
ney was the prevading thought in such a spot, it was 
impossible not to dwell also on the career and fate of 
his great-nephew, the illustrious martyr of English 
liberty, whose youth was passed in that interesting 
place, whose portraits still adorn the walls of Queen 
Hlizabeth’s room and of the spacious gallery, and 
whose remains repose in the neighboring church 
ilong with those of others of the Sidneys. The quiet 
beauty and thoroughly English character of the scen- 





ery could not fail, if only by the force of contrast, to 
connect themselves with the trial of one, who, of 
whatever imprudence he may have been guilty, has 
been acknowledged by all generous minds, since that 
darkest period of our national history, as a patriot 
anda hero. They could not fail also to suggest some 
speculation as to the causes of the aristocratic tinge 
of Sidney’s republicanism. 

Penshurst park and manor had been bestowed by 
Edward VI on Sir William Sidney, the representative 
of a family of French extraction, whose ancestor had 
settled in England in the reign of Henry II, having 
come with the latter monarch from Anjou as his 
chamberlain. To Sir William succeeded his son Sir 
Henry, who married Mary, sister of Robert Dudley, 
earl of Leicester, and was appointed lord justice of 
Ireland; his sons were Siz Philip and Sir Robert, the 
latter of whom succeeded to the estate, and was 
created by James I Viscount Lisle and afterward 
earl of Leicester. Algernon was the second son of 
Robert, second earl of Leicester, the son of the first 
of that creation. He is supposed to have been born 
in 1621, and is known to have been carefully educated 
by his father, although it does not appear that he was 
sent to any public school or to a university. His first 
entrance on public life was in 1641, when he went to 
Ireland, of which kingdom his father was then lord- 
lieutenant, on the breaking out of the rebellion, and 
commanded a troop of horse. In the campaign of 
that and the following year both he and his elder 
brother, Lord Lisle, distinguished themselves by their 
gallantry. The two brothers returned to England, 
in 1643, and joined the parliamentary party. Alger- 
non received a commission as captain of a troop of 
horse in the regiment of the earl of Manchester, and 
was subsequently raised by Fairfax to the rank of 
colonel, and placed in command of a regiment. He 
held various appointments of importance, and was 
returned for Cardiff as a member of the long parlia- 
ment. Although Sidney acted as one of the judges 
at the trial of the king, he was not present when the 
sentence was passed and did not sign the warrant for 
the execution. On the establishment of the protec- 
torate, he retired from public life, refusing to acknowl- 
edge the authority of Cromwell. On the restoration 
of the long parliament, in 1659, Sidney again came 
forward, and was appointed a member of the council 
of State. In the following year he was sent to Den- 
mark to negotiate a peace between that country and 
Sweden, and was absent on this mission when 
Charles IE returned to England. 

During the next seventeen years Sidney remained 
abroad, staying for a time at Hamburg, at Frankfort, 
at Rome, at the Hague, and at Paris. It was during 
his visit to the last place, in 1666, that he unwisely 
endeavored to impress on Louis XIV the advan- 
tage France would derive from the establishment of a 
republic in England, and offered to procure a rising 
if he were furnished with a sufficient sum of money. 
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Although this offer was not accepted, there is little 
reason to doubt, that, at a later period, Sidney and 
some of his associates accepted the gold of Louis to 
aid them in their opposition to the arbitrary govern- 
ment of Charles II. After this he appears to have 
resided in the south of France, occupied in study and 
watching the state of affairs in England. It is proba- 
ble that during this period he was engaged in com- 
pleting his work on government, which he had 
begun several years before, and which he left behind 
him to appear in happier times. At last, in 1677, a 
permission for his return home was obtained from 
Charles II, on the plea that he anxiously desired to 
see his aged father before he died. When Sidney 
returned to England a great reaction in favor of libe- 
ral principles was beginning, but though he was a 
candidate for the representation of Guildford in 1678, 
and for Bamber in 1679, he was defeated on both 
occasions. Whether it was possible for the whigs at 
that time, by any amount of prudence, to have taken 
advantage of the popular feeling and restored the liber- 
ties of England may be doubted; but at all events the 
excitement produced by the popish plot soon exhausted 
itself, and, after the exclusion bill was rejected by the 
house of lords, when the Oxford parliament was dis- 
solved, the court party were again in the ascendant, 
and the king was master of the situation. No fresh 
parliament was summoned, the charters of the corpo- 
rations were threatened, the penal laws against Pro- 
testant Nonconformists were again rigidly enforced, 
and the cause of constitutional liberty seemed to be 
entirely at an end. 

In this state of matters it was only natural that the 
leaders of the opposition should meet together for the 
purpose of determining on some definite line of con- 
duct. Shaftesbury, with characteristic impetuosity, 
at once counseled an insurrection in favor of the duke 
of Monmouth, but was unable to bring the others 
over to his plan, and almost immediately left England. 
A council, however, was formed, consisting of the 
duke of Monmouth, Lords Essex, Howard and Rus- 
sel, Algernon Sidney, and Hampden, the son of the 
illustrious patriot. It is impossible to ascertain the 
exact purport of the meetings which took place, since 
the evidence of Lord Howard, on which the charge 
of treasonable designs mainly rested, is, by no means, 
to be relied on, and the narrative of Lord Grey of 
Wark can scarcely be considered more satisfactory. 
There can be no doubt that the subject of an insur- 
rection was debated, but whether there was any 
fixed determination to carry it into effect may be 
questioned. Lady Russell said, “It was no more 
than what her lord confessed —talk;” and there is 
really no trustworthy evidence to show that any thing 
more violent than a political agitation was contem- 
plated, although various projects may have been pro- 
posed. The truth is, that the leaders of the whigs 
were at their wits’ ends. They saw that something 
must be done in favor of liberal government, without 
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| easing clearly what to do. But the discovery of the 


Rye House plot, the work of the subordinate frieng; 
of Shaftesbury, and wholly unconnected with the 
design of the council of six, whatever this might be, 
led to the detection of the consultations of the lat. 
ter. Rumsey, who had been engaged in the Rye 
House plot, related what Shaftesbury or Lord How. 
ard, who was accustomed to frequent his house, had 
told him about Russell, Essex, Sidney and Hampden, 
Russell, who having been at once warned of his 
danger, refused to escape, was arrested and commit- 
ted to the tower. Sidney was next arrested on the 
25th June, 1683, and the papers found in his house 
were taken possession of by the agents of the goy- 
ernment. 

The trial of Lord Russell, which took place at the 
Old Bailey on July 13, is a “memorable scene” in 
English history, and it is unnecessary for us at present 
to allude to it further. Pemberton, chief justice of 
the common pleas, had presided at the trial, but, as 
the case against Sidney was weaker, it was resolved 
to have a stronger and surer judge to try him. The 
office of chief justice of the king’s bench had been for 
some time vacant. There seemed to be no man more 
likely to further the designs of the government than 
Jeffreys, who, as counsel for the prosecution, had 
secured the conviction of Russell. Accordingly he 
was sworn in as chief justice on the 29th September, 
and took his seat in the king’s bench on the first day 
of Michaelmas term. Lord Campbell, in his life of 
Jeffreys, says, that the indictment against Sidney had 
been removed by certiorari from the Old Bailey, but 
there can be no doubt that the bill was found by the 
grand jury of Middlesex on November 7, at West- 
minster. Sidney had been brought by habeas corpus 
from the tower early in the day, and had been 
detained in a public house near the hall until the bill 
was found. He was called up to plead as soon as the 
grand jury had presented the bill. The indictment in 
substance charged the prisoner with compassing the 
death of the king, and the overt acts laid were a con- 
spiracy to levy war against the king, and composing 
and writing a traitorous libel to persuade the subjects 
of this land that it is lawful to stir up a rebellion 
against the king. Sidney desired to take some excep- 
tions to the indictment, and to be allowed to plead 
over if these were disallowed, but the court told him 
that this could not be done, and that he must either 
plead or demur. Sidney then presented a plea which 
had been drawn by Sergeant Rotheram, but he was 
informed by Withins, J., that if the attorney-general 
demurred to the plea, and judgment were given for 
the crown, his “life was gone.” The plea seems to 
have been prepared before the indictment had been 
seen, and there can be no doubt how it would have 
fared on demurrer. The prisoner at length pleaded 
not guilty, and the trial was fixed for that day fort- 
night. The court refused to assign him counsel, on 
the ground that the issue was only one of guilty or 
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not guilty. It is impossible to discuss here the nice 

ints of law that arise on the indictment, or to make 
any observations on the ruling of the court as to the 
finality of a judgment on demurrer against the pris- 
oner, and the refusal to assign counsel. It was 
obvious that the court had no intention to grant any 
thing to the prisoner in favorem vite. 

In the interval between the arraignment and the 
trial, Sidney was diligently occupied in preparing for 
his defense. By an order of the earl of Sunderland 
on the 29th October, Sergeants Rotheram, Williams 
and others had been appointed his counsel, and, 
although the court had refused to assign him counsel 
to assist him on his trial, he had thus the advice of 
several able men at the bar in supplying him with 
suggestions and arguments for exposing the injustice 
of the prosecution. He was provided with a paper 
of instructions and reference, drawn up by Williams 
for the conduct of his defense. In this paper every 
point which was likely to arise is carefully noted. 
The illustrations used by Sidney at the trial in sup- 
porting the objections which he raised were probably 
the fruit of his own powerful intellect and great 
experience of affairs. P 

On the 21st November, Sidney was again brought 
to the bar of the court of king’s bench before Jef- 
freys, C. J., and Withins, Holloway and Walcot, J.J. 
Acting on the instructions of Williams, Sidney chal- 
lenged several of the jurors as not possessing free- 
holds, and on various other grounds. These objections 
being overruled, he challenged peremptorily the legal 
number ; and then a full jury having been obtained, 
Jeffreys addressed them as follows: 

“Gentlemen of the jury, there are some gentlemen 
at the bar, as we are informed, apt to whisper to the 
jury; it is no part of their duty; nay, it is against 
their duty. And therefore, gentlemen, if you have 
any of them by you that offer to whisper, or make 
comments in the cause, as you are upon your oaths, 
and I doubt not but will do your duty between the 
king and the prisoner, so I expect if you hear the 
counsel say any thing, you will inform the court. Let 
us have no remarks, but a fair trial in God’s name.” 

According to modern notions and practice, this was 
no doubt an extraordinary observation for a judge to 
make at the beginning of an important trial; but, on 
the whole, Jeffreys conducted himself with more 
decorum on this occasion than he is generally sup- 
posed to have been capable of showing. This was 
the first trial at which he had presided at Westminster 
Hall; he knew that the king had, with difficulty, 
agreed to his appointment as chief justice; it is proba- 
ble, therefore, that for once he felt under some 
restraint, and, although he did not conceal his anxiety 
to convict the prisoner, used less bluster and brow- 
beating than he had been accustomed to do at the 
Old Bailey, or afterward indulged in, during the 
Bloody Assize. 

The case was opened by the attorney-general, Sir 





Robert Sawyer, who confined himself to a general 
statement of the evidence which he proposed to 
adduce, as proving the design of raising a rebellion 
within the Kingdom, the presence of the prisoner, at 
consultations, with this object in view, held at Mr. 
Hampden’s house, and at that of Lord Russell, the 
sending an emissary by the prisoner to Scotland, to 
invite certain persons in that Kingdom to come to 
London to treat with the conspirators respecting the 
rebellion, and the preparation by him of a traitorous 
and rebellious libel, for the purpose of persuading the 
people of England that it was lawful to resist the 
sovereign, if he had broken the trust laid upon him 
by the people. 

The witnesses for the crown were then examined. 
The evidence of West, Rumsey and Keiling, who had 
all been connected with the Rye House Plot, was 
entirely hearsay evidence. It was intended to show 
that the counsel of six entertained the design of a 
general insurrection, but none of these witnesses pre- 
tended to have any knowledge of such design except 
from report. Any thing more outrageous than this 
general evidence of a conspiracy can scarcely be 
imagined. West vouched Rumsey as his authority, 
and Rumsey did the same with respect to West. Sid- 
ney objected that this evidence did not affect him, 
and the chief justice said that he would tell the jury 
so, but, when he came to sum up, he treated the evi- 
dence as brought home to the prisoner by Lord 
Howard, and passed over entirely its hearsay char- 
acter. Sidney was peremptorily stopped by Jeffreys, 
when he wished to interrupt West, who was giving 
an account of what some one had told him that the 
prisoner had said, and does not seem to have made 
any further attempt to object to the evidence as mere 
hearsay. It is rather singular that Sidney did not 
press this objection, as Williams had furnished him 
with clear instructions on the matter. There is every 
reason to believe, however, that the printed report 
of the trial was altered by Jeffreys, and it is scarcely 
possible to eonceive that so obvious a point could 
have been abandoned without a struggle by a man 
of so resolute a character as Sidney. 

Lord Howard, who was the most important wit- 
ness for the crown in proof of the alleged conspiracy, 
made a long statement to the effect that he was pres- 
ent at a meeting of the council, in January, at the 
house of Hampden, Sidney being one of them, when 
the subject of a rising was discussed, and it was 
resolved, before any thing was done, to consider how 
they could coalesce with those in Scotland who 
might be willing to join them; and that, subse- 
quently, at a meeting at Lord Russell’s house, in the 
middle of February, at which Sidney and the others 
were present, it was decided to send a messenger to 
Scotland to settle an understanding with Argyle and 
others who were mentioned. The witness then went 
on to say, that Sidney named Aaron Smith as a proper 
person to be sent to Scotland. Lord Howard stated 
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that afterward, being with Sidney, the latter took 
out sixty guineas, and said they were to be given to 
Aaron Smith, and that, on a subsequent occasion, 
Sidney informed witness that Aaron Smith had been 
sent into Scotland. The evidence of Lord Howard 
was that of an accomplice, and the only thing re- 
sembling confirmation was the evidence of Sir An- 
drew Foster and Atterbury, who swore that they 
afterward saw, in London, some of the Scottish gen- 
tlemen who had been named at the meeting at Lord 
Russell's. It is quite clear, however, that this was 
not a confirmation which affected Sidney, and would 
not, in our day, be considered sufficient to support the 
testimony of such a witness as Lord Howard. The 
rule of practice, however, which has prevailed in 
modern times, of requiring confirmation of the evi- 
dence of an accomplice, did not exist in the seven- 
teenth century, although the untrustworthiness of 
such evidence as that of Lord Howard must always 
have been obvious. At the subsequent trial of 
Hampden, who was indicted for a misdemeanor, 
instead of for treason, Lord Howard was, also, the 
principal witness for the crown, and Williams, who 
was counsel for the defendant, showed, in a very 
powerful manner, how little the evidence of such a 
witness was to be relied on. 
(To be continued.) 


———_-}o—_—_—_——_ 


CURRENT TOPICS 


The State of California has taken the right course 
in respect to statute revision in determining to 
prepare a civil code “after the style of the Civil 
Code of New York, in the main to copy that 
code.” The commissioners have experienced some 
difficulty in adapting the law of real property, mar- 
riage, and husband and wife, to the general frame- 
work of the proposed code; resulting, we presume, 
from the local Spanish law which has found its way 
into the jurisprudence of California. It is somewhat 
remarkable that our own State government, which 
entered into the code-making business so early, and 
under whose auspices has been produced a system of 
codes that are rapidly being adopted by other com- 
monwealths, should continue to reject in toto the 
results which seem to be so well appreciated else- 
where. 


Although the court of a justice of the peace is con- 
sidered par excellence, a tribunal of the people, into 
whose precincts the suitor may enter without the aid 
of an attorney, its practice is intricate and technical to 
the last degree. The ameliorating influence of the code 
has affected its procedure but to a limited extent, and 
were it not for the mutual forbearance of litigants, 
comparatively few causes before it would ever be tried 
on their merits. While it takes cognizance of small 
claims only, it is in this State, so far as official fees and 
expenses are concerned, an extremely expensive 





court, so expensive, indeed, that attorneys almost unj- 
formly, where there isan option, choose a higher court 
on the score of economy. A lawsuit must, we know, 
involve somewhat of technicality and a little expense, 
but there is at the present time too much of both in 
our inferior courts, 


The matter of trades unions, whatever may be itg 
position in English politics, seems to produce abund- 
ant fruit in English legislation. The latest enact- 
ment upon the subject is entitled “An act to amend 
the criminal law relating to violence, threats and 
molestation,” and provides, among other things, that 
it shall be a criminal act, of such a character as that 
three months’ imprisonment are needed to atone for 
it, to hide the clothes owned or used by any person 
with a view to coerce him, being a master, to alter 
the mode of carrying on his business, or to watch the 
house where a person happens to be, with a view to 
coerce him to belong or not to belong to any tempo- 
rary or permanent association. That there are often- 
times petty annoyances attendant upon the operation 
of workingmen’s associations, which are, perhaps, 
more keenly felt abroad than here, we do not doubt, 
but the offenses of hiding clothes and watching 
houses, even with the intent of influencing a person’s 
action, seem hardly worthy of such severe punish- 
ment as is now meted out to them under English 
law. 


The necessity of extending the official term of the 
commission of appeals is indicative of the amount of 
litigation before our State courts. The new court of 
appeals started with a calendar containing cases filed 
during only six months previous to its organization; 
yet it has been found impossible to clear this calendar, 
though the court dispose of cases far more rapidly 
than any court of last resort in this country. It isa 
question whether the proposed movement will give 
any more than temporary relief, or if it may not be 
found expedient to provide for the permanent con- 
tinuance of the commission. Of course, the existence 
of two courts of last resort involves the possibility 
of a conflict in the exposition of the law. Yet we 
cannot see how one body can get through with the 
work that is to be done. We had better risk the 
contingency of inharmonious decisions than to block 
up and delay the final determination of suits by re- 
quiring them all to be submitted to the same tribunal. 


We are glad to see that the State reporter has not 
concluded to adhere to his intention announced in 42 
N. Y., and commence another series of reports, with 
the decisions of the new court of appeals. Although, 
for reasons best known to themselves, reporters and 
publishers have heretofore been hostile to high num- 
bers, preferring to increase series, the more sensible 
plan of counting the reports of the same court con- 
secutively has lately come into vogue, and has been 
adopted in many of the States by law. 
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OBITER DICTA. 
“Goodtitle v. Tombs” is the name of acase in 3 
Wils. 118. Perhaps few things can be mentioned which 
it is as well to have a good title against as — tombs. 


A defendant, in a writ, was lately described as ‘‘now 
cormorant in said town,” “‘upon what meat does this 
our carriers, etc. 

Here is a newspaper clipping which has the taste of 
“London stout.’’ We are compelled to believe, how- 
ever, it would hardly be accepted as authority in the 
court: “‘A London cabman has lately recovered dam- 
ages from a woman who delayed his business by being 
too fat to get into his cab.” 

By the way, speaking of newspaper clippings, what 
interesting items are constantly going the rounds, 
claiming to set forth something of a legal character, 
which is only too absurd upon its face. Here is one of 
the latest, which, as usual, is located far enough west 
to give it, as some think, plausibility: “‘ A man was 
brought before an Illinois magistrate and fined 36.50 
for being drunk. He smiled blandly, and, drawing out 
a dollar bill, said: ‘All right, Mister Magistrate; I sup- 
pose you remember when I sold out my saloon in 
Pekin I had $5.50 on the slate against you. With this 
dollar that will exactly pay my fine. You must excuse 
me, squire, for this little spree of mine: but I didn’t 
see any other way of collecting my bill against you 
than this.’ Exit inebriate. Audible smiles among the 
audience.”” We have heard of wilder attacks upon the 
doctrine of probabilities. 

We are told that the State of New Hampshire once 
had a librarian of the State library who was not versed 
in books, except the almanac, and, we hope, the family 
Bible. He was, however, exceedingly anxious to make 
what little he did know about them go a good ways, 
and was officious to appear thoroughly at home in the 
duties of his office. His chief work was only to have 
the room swept and to watch that no honorable gentle- 
man stole any thing from the shelves. 

One day a senator came in and inquired, in a great 
hurry, for “ Jefferson’s Notes.” 

“Ah, yes, exactly, let ’s see if we have it;” and he 
darted about from one shelf to another, with extra- 
ordinary animation and bustle, but with no success 

whatever. He came back, shaking his head, and ex- 
pressed his regret that they did not seem to have any 
thing of the kind. “The fact is, my friend, I rather 
think, Mr. Jefferson must have taken up those notes 
before he died.” 

Mr. Tappan, an old gentleman, speaking of the im- 
provement of manners in New England and the coun- 
try at large, remarks: ‘‘The late Governor Strong, of 
Massachusetts, informed my father that at a dinner 
given at his house in Boston by John Hancock, then 
governor of the State, a remark was made by the host 
that induced the ladies to rise and leave the room, 
amidst a roar of laughter from the gentlemen left 
behind;” and goes on to make an allegation which 
certainly to-day is not a just subject of complaint: 
“Sixty or seventy years ago I heard lawyers, eminent 
for their talents and social position, use language in 
court, in presence of female witnesses, that would be 
deemed intolerable at the present day. 





COURT OF APPEALS ABSTRACT. 
SEPTEMBER DECISIONS, 1871. 
AGENCY. 


1. Claims for recruiting against supervisors: liability 
of public agent.— The Livingston county board of super- 
visors, acting under authority of the act of 1864 (ch. 8, 
laws of 1864), relating to raising money to pay bounties, 
etc., passed a resolution appointing each supervisor 
“recruiting and disbursing agent” for his own town, 
in order to procure volunteers to fill the quota required 
from such town, and authorized him to draw the requi- 
site moneys for such purpose from the county treasury. 
The defendant, who was a supervisor, in order to fill 
the quota of his own town, employed the plaintiff, and 
agreed that he should receive $25 for each recruit he 
might procure. This action was brought against the 
defendant personally for the sum agreed to be paid. 
Held, that it was within the scope of the authority 
conferred upon the defendant to bind the county by a 
contract with the plaintiff for his services in procur- 
ing enlistments. Hall v. Lauderdale. Opinion by 
Andrews, J. 

2. Where, in making a contract, the agency is dis- 
élosed, and the contract relates to the matter of the 
agency, and is within the authority conferred, the 
agent will not be personally bound, unless upon clear 
and explicit evidence of an intention to substitute or 
to superadd his personal liability for, or to that of, his 
principal, and, when the agent is acting as a public one, 
much stronger evidence is required to rebut the pre- 
sumption that the parties did not contemplate the 
personal liability of the agent. Ib. 

3. The agent does not warrant the capacity of his 
principal to contract. If he acts within his instruc- 
tions and in good faith, especially when the facts are 
equally known to both parties, he is not personally res- 
ponsible, although it may happen that the authority 
itself is void. Ib. 

4. The mere fact that the defendant had in his hands 
moneys belonging to the county did not render him 
liable to the plaintiff. The title to the money remained 
in the county, and it could at any time compel defend- 
ant to account for it. Ib. 


BANKS. 
See Contracts. 


BILLS AND NOTES. 


1. Forged check: liability of drawees paying same. 
— The plaintiffs, a banking company, were the drawees 
of certain checks, in which checks the genuine signa- 
ture of the drawer and the amounts had been erased 
and rewritten, and the checks filled out for a larger 
amount. The checks were received from the defend- 
ants and paid by plaintiff. Held, that the erasure of 
the genuine signature of the drawer from the check 
totally destroyed it, and the re-insertion of his name 
was a forgery, whether the check was for the same or 
a different amount. National Park Bank v. Ninth 
National Bank. Opinion by Allen, J. 

2. It has been for more than a century settled that 
the drawer of a bill is presumed to know the hand- 
writing of his correspondent, and, if he accepts or pays 
a bill to which the drawer’s name has been forged, he 
is bound by the act, and can neither repudiate the 
acceptance or recover the money paid. Ib. 


CONFLICT OF LAWS. 
See Contracts. 
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CONTRACTS. 

1. For sale of corporate stock: refusal to deliver: 
tender. — Under a contract for the sale of stock, where 
the seller is to hold the stock for the benefit of the pur- 
chaser until a future time, and the purchaser is to pay 
interest on the amount due, the purchaser has a right 
to all dividends declared on the stock after the sale 
and before delivery. Currie v. White. Opinion by 
Rapallo, J. 

2. Where the plaintiff, having an option as to the 
time of the delivery of certain stock he had purchased, 
offered the defendant, in writing, to take and pay for 
the stock and demanded the dividends thereon, the 
taking away of the written offer and the stock by the 
defendant and not returning them was equivalent toa 
refusal to perform the contract. A tender of money 
was not necessary. A readiness to pay was sufficient, 
and, by failing to respond to the offer, the defendant 
dispensed with the necessity of a formal tender. Ib. 

3. Construction of: organization of stock company.— 
The plaintiff agreed to convey his farm to defendant, 
and was to receive as part of the consideration $3,000 
in cash, $1,000 was to be paid within a few days after 
the delivery of plaintiff's deed, and $2,000 when a cer- 
tain company, which was to work a peat bed on the 
farm, should be organized. Held, that the deed having 
been delivered, the organization of a company was not 
a condition precedent to the defendants being obli- 
gated to pay but a designation of atime when the obli- 
gation already fully incurred should be enforceable; 
that the parties did not mean that the time of payment 
should not arrive until there should be a corporate 
organization in accordance with the statute, but when 
there were such acts and doings among the associates 
as should form or set on foot in practical existence a 
body in which they should have rights and owe obliga- 
tions. And the signing of a certificate of incorpora- 
tion, election of officers, making of by-laws, and estab- 
lishing a place of business, is a sufficient organization 
to make payable the $2,000. Childs v. Smith. Opinion 
by Folger, J. 

4. For sale of real estate: specific performance. — The 
plaintiff purchased at auction certain real estate be- 
longing to one of the defendants. The auctioneer and 
plaintiff signed a contract of sale, plaintiff paid ten 
per cent of the purchase-money, and agreed to pay the 
balance at the office of the defendant’s attorney, at a 
certain hour upon a subsequent day, where the deeds 
would be ready for the delivery. A few moments be- 
fore the time agreed, plaintiff called at the place of 
payment and tendered his check for the amount due. 
The check was refused, on the ground that it was not 
certified, and plaintiff left to get it certified, defend- 
ant’s attorney informing him that he would be in the 
office all day. At a subsequent hour, plaintiff called 
with the certified check, when the attorney refused to 
complete the bargain, on the ground that the stipulated 
hour for so doing had already passed. This action was 
brought for the purpose of enforcing specific perform- 
ance. Held, that plaintiff was entitled to such relief; 
that no objection having been made to the completion 
of the sale, except the non-certification of the check, 
and an extension of time for the purpose of certifica- 
tion having been acquiesced in by defendant’s agent, 
defendant was precluded from raising the objection 
that it was too late to complete the contract when the 
certified check was tendered. Duffy v. O’ Donovan. 
Opinion by Allen, J. 

5. Liability of bank stockholders: laws of another 





| ‘state.— The defendant was a stockholder in a bank in 


the State of Georgia. By the charter of the bank granted 
by act of legislature, it was provided that none but 
citizens of Georgia should subscribe for, own, or pur- 
chase stock in the bank; that the private or individual 
property of each stockholder should be liable for the 
redemption of the bills, etc., and, also, that the lia- 
bility should be enforced and the property of stock- 
holders subjected to payment of debts of the bank by 
an execution upon a judgment against the bank. Pro. 
vision was also made for the use of the same process to 
do equity between the stockholders, and compel a 
ratable contribution, Held, that the charter having 
made the property of the stockholders liable on a 
judgment and execution against the bank, and in no 
other way, an independent action would not lie in 
Georgia against the stockholders, for the reason that 
an adequate remedy was provided without action, 
and as an action would not lie there, it cannot be 
maintained elsewhere. Lowry vy. Seaman. Opinion by 
Allen, J. 

6. The insertion in a bank bill of the words “ indi- 
vidual property of stockholder liable’’ does not 
change the liability which the stockholder incurs 
under the terms of the charter of the bank. Every 
person dealing with the corporation, or receiving its 
obligations, is supposed to be cognizant with the pro- 
visions of its charter. Ib. 

See Agency. 


FORGERY. 
See Bills and Notes. 


GUARANTY. 


Release of surety by change in terms of agreement. — 
The defendant guaranteed that B. and S. should 
receive and pay $2,000 for a steam engine of a certain 
build and stroke, two cylinder boilers each thirty feet 
long, etc. By the subsequent agreement of the parties, 
without the assent of the surety, an engine with three 
cylinder boilers and of greater capacity and power 
was substituted, and an additional price agreed to be 
paid. Held, that the new agreement released the surety 
from all liability. He guaranteed the payment of 
$2,000, for specified property, but did not agree to 
pay that sum as a part of the purchase price of a differ- 
ent article. Grant v. Smith. Opinion by Allen, J. 


HUSBAND AND WIFE. 

1. Dealings between, as to wife’s property.— Where the 
husband, who has received certain personal property 
from his wife, carries on business upon her real estate, 
and makes certain expenditures thereon, necessary for 
the benefit of the business, his creditors can only com- 
plain of such expenditures if they exceed in amount 
the value of the personal estate received from his wife, 
after paying existing liabilities. Hamilton v. Douglass. 
Opinion by Church, C. J. 

2. Formerly, the husband had the legal right to take 
possession of the personal estate of his wife and appro- 
priate it to his own use, and there is nothing to prevent 
his doing so now, with her consent, express or im- 
plied. Ib. 

MUNICIPAL CORPORATIONS. 

1. New York city: neglect to publish reports as required 
by law: void assessments.— The seventh section of the 
act to amend the charter of the city of New York 
(Laws of 1857, chap. 446), which provides that “all 
reports of committees which shall recommend any 
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specific improvement, involving the appropriation of 
public money, or taxing or assessing the citizens of the 
city, shall be published immediately after the adjourn- 
ment of the board, under the authority of the board, 
in all the newspapers employed by the corporation, and 
shall not be passed until after notice has been pub- 
lished, at least, two days,” is not directory, but man- 
datory, and compliance therewith is essential to the 
legal exercise, by the corporate authorities, of the 
power to authorize and direct local improvements or 
to subject the property of the citizens to taxation. 
Petition of Douglass to vacate assessment. Opinion by 
Andrews, J. 

2. Accordingly where a resolution for grading Sixty- 
fourth street, in New York city, was published in but 
two of the four papers which were designated, under 
the law, as in which city advertisements should be 
inserted, all of which were employed by the corpora- 
tion council for advertising purposes, the passage of 
such resolution was in violation of law, and void. Ib. 


NEGLIGENCE. 


1. Liability of master for wrongful act of servant. — 
A conductor in the employ of the defendants, and in 
charge of one of their street cars, ejected the plaintiff, 
a passenger, who was disorderly, from the car. In so 
doing he used unnecessary force, whereby the plaintiff 
was injured. Held, that the defendants were liable for 
theinjury. Higgins v. Wa ervliet H.R. R. Co. Opin- 
ion by Andrews, J. 

2. A master’s liability for negligence or tort of his 
servant does not depend upon the existence of an 
authority to do the particular act from which the 
injury resulted. The master is responsible, civiliter, if 
the wrongful act of the servant is committed in the 
business of the master, and within the scope of his 
employment, and this although the servant, in doing 
it, departed from the instructions of his master. Ib. 


RAILWAYS. 

1. Bonding towns for: what necessary to give jurisdic- 
tion to county judge: rights of tax payers. — The author- 
ity of a majority of the tax payers of a town to mort- 
gage the whole property of its citizens against the will 
of the minority, for the purpose of investment in a 
railroad or other corporation, is derived soleiy from 
legislative ¢nactment, and has no countenance in the 
principles of the common law. People ex rel. White v. 
Merrill. Opinion by Church, C. J. 

2. When private property is sought to be affected 
under statutory proceedings, every step required to 
confer the power must be shown to have been taken in 
strict conformity to the statute. This principle is ap- 
plicable in this class of cases. People v. Smith, 4 Alb. 
Law J. 64. Ib. 

3. It is incumbent upon the petitioners, under the 
act in question, to show, by legal evidence before the 
county judge, that a majority of the tax payers of the 
town owning or representing a majority of the taxable 
property upon the last assessment roll signed the peti- 
tion for bonding the town, as a condition precedent to 
the appointment of commissioners. Ib. 

4. The power must be exercised by the tax payer him- 
self. He must either be present when his name is 
signed, or the authority to sign must be in writing. Ib. 

5. Where the tax payer does not so sign the petition, 
he does not waive his rights by neglecting to appear at 
the hearing before the county judge. Ib. 

6. Where the proceedings were founded on an assess- 





ment roll made two years since, this court will not, as 
they may, under the act of 1871 ( ), remand 
the proceedings to the county judge for correction, but 
will reverse. Ib. 


TAXATION. See Railroads; also Municipal Corpor- 
ations. 


towns. See Railroads. 
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DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 


ATTORNEY. 

1. Taking judgment by confession from his client. — 
Where an attorney agrees to prosecute an action of 
ejectment, in the name of his client, to final judgment, 
and to put him in possession of the property, for a 
specified sum, and takes a judgment against his client, 
by confession, to receive the payment of the sum men- 
tioned, but, before trial of the ejectment suit, the par- 
ties thereto compromise their differences, the attorney 
cannot enforce his judgment for the full amount; the 
work contracted for not having been performed in full. 
Carey v. Grant. 

2. But as such a judgment is, at any rate, security 
for whatever sum is due to the plaintiff, it is not proper 
to set it aside. Proceedings under it will be stayed, 
however, until the amount due to the plaintiff shall be 
ascertained, either by a reference or in an action upon 
the agreement. Ib. 

CERTIORARI. 

Under the common-law writ of certiorari, courts 
have always reviewed and examined the acts, proceed- 
ings and determinations of the inferior tribunals or 
bodies to whom the writ was sent, so far as to see 
whether they had kept within their powers, or within 
the law under which they acted, in the matter com- 
plained of. If they have acted contrary to their pow- 
ers, altogether, or exceeded them in any material 
particular, the writ furnishes a sufficient ground for 
the reversal of their acts or determinations. The Peo- 
ple ex rel. The Erie and Genesee Valley R. R. Co. v. 
Tubbs et al. 

COMPLAINT. 

1. Joinder of causes of action. — Causes of action fur 
deceit in the sale of a canal boat and horses by the de- 
fendant to the plaintiff, and for taking certain personal 
property of the plaintiff’s from such canal boat, and 
converting the same, may, under subdivision 3 of sec- 
tion 167 of the code, be united in the same complaint. 
Cleveland v. Barrows. 

2. Fraud belongs to the class of injuries denominated 
injuries to property. And such having been the estab- 
lished legal definition and classification of frauds prior 
to the code, it is to be presumed that it was intended 
to be, and was, embraced in the classification of “‘in- 
juries to property,”’ in subdivision 3 of section 167 of 
the code, when adopted by the legislature. Ib. 


CORPORATION. 


1. Judgment against: conclusiveness upon stockhold- 
ers. — The settled principle is, that a creditor, having 
once established his claim against a corporation, by 
judgment, shall not be compelled, in seeking a remedy 
against stockholders or trustees, to re-establish the 
fact of original indebtedness. Miller v. White et al. 





* From Hon. O. L. Barbour, and to appear in vol. 59 of his 
reports. 
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2. The judgment a creditor obtains against a corpora- 
tion may be impeached for fraud or collusion, but not 
otherwise. And both stockholder and trustee may 
relinquish their positions and escape liability for future 
obligations; but they cannot thereby change the course 
of proceedings, or the rules of evidence, or their lia- 
bility, as to obligations previously incurred by the cor- 
poration. Ib. 

3. Liability of stockholders. — Where the omission of 
a corporation to make the report required by law, and 
the trusteeship of the defendants were concurrent in 
point of time, and the plaintiff’s claim, for which he 
had previously recovered judgment against the cor- 
poration, accrued while the defendants were trustees, 
held, that the plaintiff was entitled to recover of the 
defendants the amount of such former judgment. Ib. 


EVIDENCE. 


1. Books of account. —In an action for goods sold and 
delivered, and to recover the balance of an account, day- 
books and books of original entries, not kept by the 
plaintiffs themselves, but by book-keepers employed 
for that purpose, and who did not make the sales 
charged by them, but only entered the sales reported 
to them by the salesmen, are not admissible in evi- 
dence for the purpose of proving the entries of sales, 
on proof of handwriting; which sales are not remem- 
bered by the persons making the same, and where the 
sales have not been proven apart from the books. 
Gould v. Conway. 

2. Such books, as books of account, are incompetent 
witnesses for any purpose. Of themselves, they can 
neither prove nor tend to prove anything. The entries, 
being all made by third persons, are mere written state- 
ments of others no better than hearsay. Ib. 

83. Nor can such entries be properly received in evi- 
dence as original memoranda, to aid in establishing 
the defendant’s indebtedness. Ib. 

4. Yet it seems that in such a case if it appears that 
the salesman who reported a sale saw the charge made 
by the book-keeper, and knew then that it was correctly 
made, it may be introduced as a memorandum in con- 
nection with the testimony of the salesman, either with 
or without the testimony of the book-keeper, the 
salesman having forgotten the fact that such sale was 
made by him. Ib. 

JUSTICES’ COURTS. 


Pleadings. —Greater latitude of construction is 
always allowable in regard to pleadings in actions 
commenced in justices’ courts, than in actions com- 
menced in courts of record. Osborn v. Nelson. 


LANDLORD AND TENANT. 


1. Duty of landlord to repair.— As between landlord 
and tenant the law is well settled when there is no 
fraud or false representations or deceit, and in the 
absence of an express warranty or covenant to repair, 
that there is no implied covenant that the demised 
premises are suitable or fit for occupation, or for the 
particular use which the tenant intends to make of 
them, or that they are in a safe condition for use. 
O’ Brien v. Casswell. 

2. Liability of landlord for injuries accruing from want 
of repairs. — When a lessor is under no obligation to 
repair the premises, and their condition is equally as 
well known to the tenant as to him, there is no basis 
for an action against him for negligence, by the tenant 
or any servant of his or person standing in his place 





arising from the fact that the premises were out of 
repair. Ib. 


MARRIED WOMEN. 


1. Actions by and against.—Wherea husband absconds 
from his wife and family, ceases to provide for them, 
and, so far as he can, renounces his marital relations, 
and goes to California, where he has ever since re- 
mained, this is equivalent to abjuring the realm, by a 
husband, at common law: so as to enable the wife to 
sue and be sued as a feme sole. Osborn v. Nelson. 

2. A claim for the services of her infant son, which 
has been assigned to her, is the separate estate of the 
wife, in such a case; and, under our statutes for the 
better protection of the rights of married women, it is 
competent for her to maintain an action for the recoy- 
ery thereof, in her own name. Ib. 

3. Without any reference to the question whether 
the plaintiff in such an action is, under the circumstan- 
ces, entitled to the services of her minor son, as her 
child and servant, the fact that she is assigned of the 
claim is enough to enable her to maintain the action 
in her own name and right. Ib. 


NEGLIGENCE. 


In cases of negligence, consisting of mere omission of 
duty, where no affirmative fault, misfeasance or affir- 
mative wrong was committed by the defendant, or is 
imputed to him, it is essential, to sustain a recovery, to 
establish that the defendant owed some clear, specific 
legal duty to the party injured, which was violated. 
O’ Brien v. Casswell. 

PRACTICE. 


Setting aside judgments. — Where a judgment was 
recovered against the defendant after his death, every 
step in the cause, except the service of the summons 
three years before, having been taken after the defend- 
ant was dead, the judgment was set aside, on motion, 
by his administrator. Livingston v. Rendall. 


PROMISSORY NOTE. 


1. Made in consideration of marriage. — A promissory 
note given by a man to a woman, in consideration of 
her promise to marry him, is made upon and for a 
sufficient and valuable consideration. Wright v. Wright. 

2. How affected by marriage of parties. —The subse- 
quent marriage of the parties will not affect or destroy 
such a note. Itis acontract to pay, made in contem- 
plation of marriage, and by force of the statute (laws 
of 1849, ch. 379) remains in full force after the marriage. 
Ib. 

3. It seems the payee can sue upon such note at law. 
But, whether she can or not, the supreme court, having 
the case before it, in an action on the law side, showing 
that the note was the wife’s separate property, ought, 
in some shape, to apply a remedy. Ib. 

4. Nature of indorser’s engagement.— An indorser’s 
engagement is a conditional one, to be made absolute 
upon the observance of such formula as are prescribed 
by law, unless waived or rendered unnecessary by facts 
and circumstances attending the maturity, demand 
and refusal of payment, recognized by commercial law. 
Harden v. Boyce. 

5. Notice of protest during a civil war.— Where a 
promissory note, payable in the city of New York, 
matured during the civil war, there being no pretense 
that notice of dishonor had been waived or was unnec- 
essary, it was held that an indorser residing in the State 
of South Carolina was entitled to notice; but that the 
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holder was under no obligation to send it as long as the 
impediment occasioned by war existed. Ib. 

6. That it was his duty, however, to send it when the 
interruption of intercourse ceased. Ib. 

7. That it was not a sufficient performance of his 
duty to the indorser to deposit in the post-office at 
New York a notice of protest addressed to him at his 
residence in Greenville, South Carolina, on the 4th of 
October, 1861, when open war prevailed between the 
government of the United States and the Confederate 
States, and there was no longer any actual mail com- 
munication between New York and South Carolina, 
and all intercourse or communication between the 
citizens of those States, respectively, was unlawful and 
prohibited. Ib. 

8. And that the holder, when he deposited such 
notice, did not put it in such a course of transportation 
and delivery as would accomplish the duty imposed on 
him by law. Ib. 


RAILROADS. 


1. Application for appointment of commissioners. — 
No person is authorized to apply to a justice of the 
supreme court, under section 22 of the general railroad 
act of 1850, for the appointment of commissioners to 
examine the proposed route of a railroad, and to affirm 
or alter the same, except one whose lands have not 
been acquired by the company, and after the service 
on him of the written notice required by said section to 
be given by such company, and he must feel aggrieved 
by’the proposed location over or through his land, and 
set forth his objections to the route designated through 
his land, in his petition. The People ex rel. The Erie 
and Genesee Valley R. R. Co. v. Tubbs et al. 

2. Duty of commissioners. —The commissioners thus 
appointed are to examine the proposed route, and hear 
the parties, before deciding; that is, the parties to the 
proceeding —the petitioner on the one side, and the 
company on the other—and the decision must be con- 
fined to the rights of the parties heard, and consistent 
with the rights of the public. Ib. 

3. Hearing before commissioners: notice of. —The 
statute provides, in terms, for a hearing before the 
commissioners of the parties, which, of course, includes 
the railroad company as one of the principal parties to 
the proceeding. Ib. 

4. A copy of the petition for the appointment of 
commissioners, under the 22d section of the general 
railroad act, should be served upon the railroad com- 
pany as a part of the notice of hearing before the com- 
missioners, so that the company may be advised of 
what it is to meet. Ib. 


WAR. 


1. Effect upon agencies. — Where a New York life 
insurance company, at the commencement of the late 
civil war, had an agent residing at Mobile, in the State 
of Alabama, to whom a person insured had been in the 
habit of paying the premiums for several years; it was 
held, that the war did not suspend the agency, and that 
the payment of a premium to such agent, during the 
war, was binding upon the company, and had the effect 
to continue the policy in force. Sands v. The New York 
Life Insurance Company. 

2. Legal effects of. -When a war is commenced be- 
tween nations it arrests, ex instanti, all commercial 
intercourse and voluntary communication with the 
enemy, without the permission of the government, 
and the citizens or subjects of one belligerent become 





the enemies of the other and all its citizens or subjects. 
Harden v. Boyce. 

8. These results of war inter gentes were substantially 
applied to the citizens of the Confederate States during 
the late conflict. Ib. 

4. In the late rebellion there existed, between the 
governments of the United States and the Confederate 
States, a state of civil war, in the sense of international 
law, which brought with it the common incidents of 
war, and arrested all commercial intercourse and com- 
munication between the citizens of those States re- 
spectively. Ib. 

See Promissory Notes. 


WATER. 

1. Rights and liabilities of land owners in respect 
thereto. —It is well settled that every person, through 
whose land a stream of water flows, may construct 
embankments and other guards on the bank to pre- 
vent the stream washing the bank away and overflow- 
ing and injuring his land. But in doing this he must 
be careful so to construct them as not to throw the 
water upon his neighbor’s lands, where it would not 
otherwise go in ordinary floods, otherwise he will be 
liable for the injury. But this rule does not apply to 
floods altogether extraordinary and unusual. Wallace 
v. Drew et al. 

2. Where it appeared that, although certain banks 
and erections, made by the defendants on their own 
premises to guard the bank, had caused the waters of 
a creek to flow in a new direction upon the plaintiff’s 
land, where they would not have gone but for those 
erections; yet, as all the water thus flowing upon the 
plaintiff’s premises did not come from the branch of 
the creek which flowed through the defendant's lands, 
or by means of their guards and erections, but that an 
obstruction placed by M. in the channel of another 
branch of the same stream had caused the waters of 
that branch also to flow at the same time upon the 
plaintiff’s land, and both streams had contributed to 
tke injury complained of. It was held, that it would 
be unjust to hold the defendants responsible for the 
portion of the injury and damage occasioned by the 
act of M., who was in no way connected with them, in 
act or interest, and whose obstruction was wholly upon 
his own land, and upon another stream. Ib. 
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THE DECLINE OF THE BAR. 


I. ‘“‘The Bar of New York is going to the dogs, sir! 
It is growing rotten, corrupt, undignified, grasping, 
avaricious; its dignity is gone, sir, gone! Why, sir, 
when I was admitted to practice és : 

And then my venerable friend Temporis Acti, his 
honest countenance glowing with indignation and 
strong ale (this is after lunch), tells us what a wonder- 
ful body that was of which he was a member, the 
chivalry, the learning, the courtesy, the generous dis- 
regard of money, the esprit du corps which animated 
it, etc., etc. 

(Here I open a parenthesis, while my friend T. A. 
puffs his post-luncheon cigar and noisily blows off some 
of his steam. Why do people, trying to say in a lan- 
guage which they know nothing about that which they 
might correctly state in their own, invariably get 
things wrong? Why say esprit pu corps when it is 
just as easy to say esprit DEcorps? Why rob bouquet of 
its honest u, and insert it irrelevantly into soubriquet ? 
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Why Bacho pleno when it costs nothing to say Bacchi 
plenus; why? But T. A. is at work again. I close my 


far 

“Why, sir, it is a shame and a disgrace; look at 
those Erie suits and the scandalous disregard of 
professional proprieties, the fearful allowances, the 
gigantic fees, the shameless practices which make us, 
the older members, the guardians of the traditions of 
the past, blush sir, blush!” 

And surely enough if blushing means growing very 
red in the face, something has called a blush to the 
cheeks, nay, to the nose, too, of my venerable friend. 
He blushes all over; I become alarmed at his com- 
plexion; I wonder at the intensely crimson livery of 
his honest countenance and I pensively and silently 
compute the amount of XX that has “given color”’ to 
his eloquence and visage. 

II. And there is an echo at once from the admiring 
listeners who view my venerable friend somewhat in 
the light of a pyramid, ora Grecian temple, or a Roman 
aqueduct, or any thing else that has lasted so long that 
there must be something init. All the good old gentle- 
men that have practiced law when Fulton street was 
so far up town that prayers were said in the churches 
for the adventurous traveler who wandered in its 
vicinity after sunset— when Canal street was known 
only as a wilderness where woodcock were as thick as 
mosquitoes on the Jersey meadows—all join in, and 
with stout words of honest wrath denounce and con- 
demn the unfortunate whose misfortune it is to have 
been born since the bar began to decline, that is, since 
they (the speakers) ceased to be young. 

III. Now, if these fulminations only came from my 
old friend, and other worthy gentlemen, whose hair 
had grown white with long years of honorable toil, we 
might rest quiet and stand this sort of thing without 
much discomfort. We might say, in reply, ‘‘ True, 
respected T. A., the bar of your day was an honorable 
body; you may well boast of having been a member of 
a profession graced and honored by so many bright and 
glorious names, you may, and fairly too, feel a glow of 
pride when you look back upon your record, and know 
that it at least is pure and unstained by meanness, 
trickery or falsehood ; that your clean-faced boy (clean 
all but the budding moustache) need never blush that 
he bears your name. But, before you tell him that he 
is going to live and move and have his professional 
being among men who deserve the halter, are you 
quite sure that the honor of our common profession 
began to die when your eyes first lost their lustre? 
Remember, most venerable, but unreasonable, old 
gentleman, that you then owned something worth 
more than the miser’s gold, the orator’s crown, the 
judge’s ermine, the statesman’s fame — you had youth, 
golden, splendid youth, and all these things were 
within your grasp, while you were working up the hill 
of life, with a bold hand outstretched, ready to snatch 
all the honors that were worth taking, you hardly 
eared to look at your feet and ask if all beneath you 
was pure and good. Do you think there were then no 
tempters and no tempted? No mountain on which 
the Evil One pointed out worlds of power and riches 
to weak mortals who were liable to fall? No, T. A., 
the bar is not to you what it was, nor is the flavor of 
the Madeira the same, nor the sun as bright, the books 
as readable, the actors as fine, and, more striking than 
all, perhaps, the bright-eyed damsels that make a fool 
of young T. A., Junior, are nothing like the dazzling 
beauties at whose shrines you then worshiped. Is it 





not so, T. A.? Yes, of course it is, and your ancestor 
in Horace’s time (I mean Q. Flaccus) felt as you do 
and mourned over by-gone days when he was a boy, 
and so did his progenitor’s ancestor and all of them, 
except Adam! He, of all creation, is the only one who 
could not weep over the degeneracy of men, seeing he 
never was a boy! 

“So, we excuse you, and will take your sharp exple- 
tives in good part, and will comfort ourselves with 
the reflection that we, too, if Providence allow us 
to live long enough, will make like comparisons, in 
which the coming generation will be generously pil- 
loried.”’ 

IV. ‘But when this denunciatory business is broken 
up, as it has been, by others who have nothing to 
entitle their words to respect except the fact that they 
are your echo, we confess that we are not quite so well 
satisfied. Weare not a parcel of pettifogging, ignorant 
knaves; we do not insert our hand into our neighbor's 
pockets every time that we have an opportunity, and 
are not deterred by a holy horror of the revised 
statutes and the district attorneys. Nay, we verily 
believe that as a whole, the bar, relatively speaking, is 
just as much superior to the other classes of society, 
and its standard as much higher, as it ever was. That 
it has greatly fallen, if that standard is not higher, we 
freely admit; but it will take something more than the 
abuse of a few of its own members and the jealous 
slanders of those who follow their example, to reduce 
the bar to the level assigned it by its traducers.’’ 

As to the class of lawyers who are constantly harp- 
ing on the degeneracy of their own profession — omit- 
ting, of course, my worthy friend, T. A., and his con- 
temporaries —there is little to be said. When a man, 
who has earned, or is aspiring to, fame and wealth, 
finds it necessary to remind everybody, on all occasions, 
that the body to which he belongs is unworthy of con- 
fidence, he either forgets that the maxim noscitur d 
sociis may be applied to him, or he would have us 
believe that he is a shining exception to the depravity 
of his brethren. Possibly this self-proclaimed superi- 
ority may be justified by the fact— possibly he may 
have the right to say ‘‘I am holier than thoi” to each 
one of the hundreds of quiet members who, by their 
honorable lives, prove that a man may be a lawyer and 
yet not aknave. But as these gentlemen are then in 
very bad company, where they are liable to contamina- 
tion, we would suggest that they wash their hands 
(figuratively, of course), shake the dust off their feet 
opposite the new county court-house, and take to 
some reputable business, say stock-jobbing, govern- 
ment contracts, or “‘ getting a point’”’ in gold. 

V. The most unfortunate result of these tirades is in 
the effect on the community. Of course, no lawyer 
cares for that stereotyped trash, and whenever we are 
regaled with it, we all instinctively feel that there is 
something sub rosa. Perhaps the learned speaker has 
just received a rousing fee in an Erie case and he must 
“hedge ’’—or he wants to get one, or tried to get one 
and didn’t; or perhaps he only prattles so because he 
thinks it sounds well and he knows it to be the fashion. 

And there he is right. No man, lawyer, priest or 
layman can castigate the bar, justly or unjustly, but he 
will please somebody. What decorous knave ever 
went through life without receiving or fearing a cut 
from the whip of justice, administered by a lawyer's 
cruel hand? What rogue has not shivered when a 
lawyer’s keen eye read into his rotten heart and 
exposed his trickery and meanness? What sleek hum- 
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bug has not stood in awe of these pestilent fellows, 
who stand up in court and prove him to be a whited 
sepulchre—all corruption within, though so comely 
and clean to look upon? Find me an audience where 
no man has ever felt the halter draw, and then you 
may talk of professional rascality without awakening 
an approving echo. 

VI. Indeed, we would like to ask, what class of 
society has a right to throw the first stone at the pro- 
fession of the law, if the example is not first set by 
ourselves? Is it the merchants? Well, we have read 
in the charming memoirs of a very intelligent lady 
(Mme. de Creguy), that the case of Joseph sold by his 
brethren is the first instance of legitimate commerce 
on record ! 

The brokers? Why, an ancient sage of the law says 
that a broker is a man who, when two men are doing 
business, steppeth in between the two and robbeth 
both! 

The parsons? It is authentitively decreed in the 
year-books that a man may be a very good parson and 
still a d—d fool! Now, if the good parsons are liable 
to that difficulty, their opinion is good for nothing. As 
for the bad ones they have no right to express an opin- 
ion on that subject or any other. 

As for the tailors — seeing that it takes nine of them 
to make one man — we cannot waste our time on such 
vulgar fractions. 

The shoemakers are proverbially prohibited from 
doing any thing outside of their trade. They are bound 
to stick to their last, and when they leave it they dis- 
obey that injunction which they are bound to respect, 
proverbs being the condensed wisdom of nations. 

And so we might go on ad infinitum and challenge all 
these good people to show their status in court. 

As for the bankers — seeing that the créme de la créme 
of them stood up a few months ago before a judge of a 
criminal court to answer for a notorious and palpable 
violation of the law — we have nothing to say to them. 
Mend your manners first, gentlemen, and then we will 
talk to you. 

VIL. Seriously, it is high time that this practice of 
self-denunciation should stop. There is nothing to 
justify it. Bad men have stolen into the ranks of our 
profession; knaves have prostituted their abilities and 
opportunities; abuses have grown up with an altered 
state of society; but, taking into view the large num- 
ber of lawyers now practicing in the city and State of 
New York, the enormous amount of business daily 
done, the countless opportunities of wrong-doing, with 
scarcely any fear of detection, we insist that the bar of 
this State may fairly claim, not an equal amount of in- 
tegrity and honor with any other calling, but some- 
thing more than that. It may triumphantly ask, what 
department of active industry can furnish as large a 
proportion of men who are faithful to their trusts? 
Because, to be faithful, is their duty. 

And, in those instances where we do go wrong, it 
will almost invariably be found that the wrong is done 
at the solicitation, for the benefit, and with the concur- 
rence of some smooth-tongued gentleman, who will 
atone for his own turpitude by loud phillipics against 
the profession, which he has done his best to debauch 
and demoralize. 

But erfough for to-day. The subject is not so easily 
exhausted as the patience of your readers. So, for the 
present, farewell. 

F. R. C. 

New York, September, 1871. 





CORRESPONDENCE. 
TOUTING. 
NEw York, September 18, 1871. 
Editor of Albany Law Journal: 

I send you a copy of a printed advertisement which 
was recently left at every house in the twenty-second 
ward of this city. 

Comment upon this most disgusting paper is useless. 
The gentleman who handed it to me remarked, that, if 
he had been at home when the fellow brought it there, 
he would have kicked him into the street. 

The question is, can the decent members of the pro- 
fession do any thing to suppress this growing and most 
dangerous class of men who use the name (once honor- 
able) of lawyer as a sort of license for all sorts of irreg- 
ular and evil practices? What does the “Association 


of the Bar”’ say? 
Respectfully yours, 


H. 
LAw OFFICEs OF Jacoss & SINK, 


0. 7 WARREN STREET, 
NEw York, September 4, 1871. 

Dear Sir — We beg leave to inform you that an 
assessment has been laid upon your property, situated 
in the twenty-second ward, for Broadway widening 
purposes. 

As we have been retained by a number of the prop- 
erty owners of said locality to defeat said assessment, 
and to essay to have the same vacated or materially 
reduced, we therefore invite your codperation, as of 
interest and benefit to yourself. 

You will understand that, if the said assessment is 
reduced through our efforts, the reduction will only be 
accredited to those who have appeared by us, and will 
not benefit any others, who will be compelled to pay the 
same in full. 

We shall be pleased to see you at our offices about 
the same, on or before September 15, 1871, as the 18th 
being the last day to file objections. 

Very respectfully, 
Jacoss & SINK. 
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NOTES AND QUERIES. 
Paw Paw, Micu., Sept. 20, 1871. 
Editor Law Journal: 

Sir— Can wheat that has been sown, but has not yet 
began to grow, be conveyed by a chattel mortgage? Is 
it in existence — and is property that is not in existence 
the subject of mortgage? 

Respectfully, z 

It is well-settled law in England and New York, and 
we presume in Michigan, that if the future acquired 
property be the product of present property in the 
mortgagor as the wool growing on a flock of sheep, or 
the produce of a dairy or a farm, or any thing of that 
character, the mortgage will take effect upon the prop- 
erty as soon as it comes into existence and be perfectly 
binding at law. Holroyd v. Marshall, 9 Jur. (N.8.) 213; 
Conderman v. Smith, 41 Barb. (Sup. Ct.) 404. 


East RANDOLPH, N. Y., Sept. 21, 1871. 
Editor Law Journal: 

Dear Sir— A sells to B a mare supposed to be with 
foal, reserving to himself the colt, to be taken from 
the mare at the age of four months. Six weeks after- 
ward the colt is dropped, and when the colt is two 
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days old, B sells to C the mare and colt, C having no 
knowledge of the arrangement between A and B, and 
being told by B that there is no claim against the mare 
or colt. C pays full value for the mare and colt and 
buys in good faith. Can A recover the colt from C at 
the age of four months, or is his remedy confined to a 
suit against B on the contract? If he can recover the 
colt, can C maintain an action against B for the fraud 
in selling the colt before the expiration of the four 
months, or before he is deprived of the colt? 
Yours truly, 


—— 6 


BOOK NOTICES. 


A Treatise on the Constitutional Limitations which rest 
upon the legislative power of the States of the Amer- 
ican Union, by Thomas M. Cooley, one of the jus- 
tices of the supreme court of Michigan, and Jay 
Professor of law in the university of Michigan. 
Second edition, with considerable additions, giving 
the results of the recent cases. Boston: Little, 
Brown & Co., 1871. 

This is one of the very ablest of the books that have 
been contributed to the literature of the law during 
the last quarter of acentury, and if its author had done 
nothing else, it alone would have been sufficient to 
establish his reputation as a jurist and writer. Since 
the publication of the first edition some three years 
ago, it has been regarded as a standard authority on 
the subjects of which it treats, and it is cited with 
approbation in most of the recent State reports. It is 
so easy to form an erroneous opinion of a book with 
such an abstract title, that some of the profession 
may need to be told that the work is not a theoretical 
dissertation on the constitutional powers and restric- 
tions, nor a collection of “glittering generalities,” but 
a thoroughly useful and practical treatise, containing 
the law as it has been settled by the authorities. The 
present edition contains many new sections, while 
some of the old are extended or modified to conform to 
the decisions made since the first publication. 


Cc. 


A Manual o 
Hill, LL. 


the Law of Fixtures. 
Second edition, revised and enlarged. 
New York: Baker, Voorhs & Co., 1871. 


Precisely what was the original design of the writer 
of this manual we are at a loss to know as there is no 


By John Ward 


preface to inform us. If he contemplated a treatise on 
the law of fixtures, his success was not great; and we 
doubt if a treatise, using that word in a strict sense, 
could be written on the subject. It was remarked, in 
a recent case, that ‘the law of fixtures is, perhaps, less 
susceptible of being reduced to position and uniform 
system than any other branch of legal science.’”’ There 
are, of course, a few well-defined rules on the subject; 
but, in the great majority of cases, what is or is not a 
fixture seems to depend on the peculiar facts and 
circumstances surrounding each particular case more 
than upon any other consideration. 

If the author’s design was to give a collection or 
digest of the cases we should say that his success has 
been quite as questionable. With this object in view, 
we should expect him to give the points decided in all 
the important cases, if not in all the cases, and especially 
so of the later cases, as the book claims to be an enlarged 
revision. But he has omitted more valuable cases than 
we have time or space to refer to. For instance, no 
mention is made of Meigs’ appeal, 1 Am. Rep. 372, as 
to whether buildings erected by the United States, for 
use during the war, upon the grounds of a village, 
dedicated as a public common, were fixtures or not so, 





although the case of the Farmers’ Loan and Trust Co, 
v. Hendrickson, 25 Barb. 484, is cited (sub nom. Farmers’ 
L. and T. Co. v. Attaching Creditors of the Flushing 
Railway) as an authority to the point that in this State 
the rolling stock of a railroad is fixtures, and will pass 
under a mortgage of the track or road-bed. Yet, no 
mention is made of the cases of Stevens v. The Buffalo 
and N. Y. R. R. Co., 31 Barb. 590; Beardsley v. The 
Ontario Bank, id. 619, and Bement v. Platisburgh & 
Montreal R. R. Co., 47 id. 104, holding a contrary 
doctrine. 

We have said enough to indicate our opinion of the 
thoroughness of Mr. Hill’s work. What he has given 
is well given, and is, no doubt, valuable; but what he 
has omitted is quite as essential to any well-executed 
work on fixtures. 

o——_ 


GENERAL TERMS. 


=e Monday in November, first department, New 
ork. 

2d Tuesday in November, third department, Sche- 
nectady. 

3d Tuesday in November, fourth department, Syra- 


cuse. 
' 2d Monday in December, second department, Brook- 
yn. 

——_+po—_—_ 

LEGAL NEWS. 


A lady — Madame Checkley—has been appointed 
register-general of St. Vincent, W. I. 

Three hundred and eight students attended the Ann 
Arbor, Mich., law school last year. 

A Pennsylvania jury found two men “not guilty,” 
in spite of their plea of ‘“‘ guilty.” 

The legislature of Kentucky has recently enacted 
that the legal rate of interest shall be six per cent, but 
that by special contract ten per cent may be exacted. 

The annual meeting of the English Metropolitan and 
Provincial Law Association is to be held this year at 
Newcastle-on-Tyne, commencing the 18th of October. 


The San Francisco judges have an Enoch Arden case 
on their hands, and each of the three parties sues fora 
divorce. 

Judge Barnard has ordered that in future divorce 
cases coming before his court will not be referred, but 
will be heard in open court. 

David Banks, the oldest law-bookseller in the State, 
died in New York on the 8th inst., aged eighty-five. He 
established the house of Banks & Gould, in Albany, in 
1809. 

Judge Morrison, of the fourth district court of San 
Francisco, lately made an order that in that court, “in 
all mechanics’ lien cases,’’ where the sum sought to be 
recovered is less than $300, no attorney’s fees will be 
allowed as a part of the judgment in excess of $25. 

The attorney-general of the United States has de- 
cided that government has no right or priority of pay- 
ment as against private creditors of an insolvent 
national bank for moneys which the bank holds to the 
credit of the United States treasury or United States 
disbursing officers, or the registry of count, or either 
of them, over and above the amount which may be 
realized from the bonds held as security for deposits. 
He has also decided, in connection with the question, 
that the comptroller of the currency has no authority, 
under the law, to declare a dividend to the private 
creditors of a national bank before the claims of the 
United States of all kinds are first satisfied. 
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TEMPERANCE LEGISLATION. 


We suppose that at one time or another every gov- 
ernment has endeavored to reform the personal habits 
of its citizens by legislation. Sometimes the law 
makers endeavored to control private action in regard 
to dress, sometimes in regard to pecuniary expendi- 
tures, and sometimes in regard to food and drink. 
The laws of this nature have always been remarkable 
in three respects; as to the character of their provis- 
ions; as to the means adopted to enforce them, and as 
to their almost entire failure to accomplish what was 
designed. Whether aimed at extravagance in dress 
and living, or indulgence in stimulants or narcotics, 
they have been uniformly harassing, severe and in- 
effectual. By ineffectual, we do not mean that such 
laws have not, in some instances, been enforced, and 
by their enforcement produced results, but that the 
ends sought for by their enactment have not been 
gained, that instead of improving public manners or 
morals, they have done an injury to both, and in doing 
away with the old evils have substituted in their place 
other and greater ones, 

The most prominent among the later attempts at 
sumptuary legislation is that class of laws designed to 
prohibit the sale of intoxicating liquors. The history 
of these laws is but a repetition of that of all like 
attempts in times past. We presume that the statute 
book of every one of the United States contains laws 
designed to suppress intemperance in the use of alco- 
holic drinks, by restricting, more or less, their sale and 
use. In some the traffic is allowed to be carried on 
only through certain public officers, known as town 
agents, who are required to exercise great care in 
conducting the business, and not to sell if there is a 
possibility that the material sold will be used as a 
beverage. In others, each local political division, 
whether town or city, is permitted to determine to 
whom and how far the privilege of selling shall be 
extended, while in others the business is limited under 
general laws to such persons as shall be licensed by 
some official board or person having the matter in 
charge. 

It is fifty years or so since our legislature began 
the attempt to control the consumption of strong 
drink, and a little less than twenty-five since the first 
so-called prohibitory liquor law went into force. At 
the time when the legislature of the State of Maine 
adopted an act forbidding the sale of intoxicating 
liquors as a beverage, the advocates of “total absti- 
nence” were in high hopes that at an early day the 
principles they espoused would not only become 
acceptable to the people at large, but would become 
an integral portion of the law of the different States. 














In one respect their hope has been fulfilled, in the 
other it has not. The law chosen by Maine spread 
almost like an infectious disease, to the other New 
England States and to those western States where 
New England ideas were predominant. It was even 
accepted by New York, and a law, severe enough to 
satisfy the then most intolerant advocate of prohibi- 
tory doctrines, placed upon the statute book of our 
State. Its influence reached the southern States, and 
even the Canadian provinces, in one of which the 
legislative body adopted the Maine law by a con- 
siderable majority (though the measure was rejected 
by the home government). It seemed for a few 
years that the millenium of temperance reform was 
near, and that every American citizen would soon 
become, whether he wished or no, a son of Rechab, 

But when the prohibitory laws went into effect 
men noticed that drunkenness did not cease, and that, 
except in certain sparsely settled localities, the sale 
of alcohol went on. In some places the law was 
evaded, and men desiring to purchase the forbidden 
beverage had to seek it in cellars and closets. In 
others it was defied, and, openly, in public rooms 
liquor was bought and drank. Then more stringent 
provisions were demanded by those determined to 
enforce temperance. 

So, in some States, special summary modes of pro- 
cedure, with peculiar rules of evidence and adjudica- 
tion, were adopted, and, in order that these measures 
should not be found wanting, systems of constabulary, 
before unknown, were devised. In one, a force 
whose members possessed judicial and police powers, 
was organized and stationed in squads throughout 
the State for the sole purpose of suppressing the sale 
of liquors, being in addition to and not connected in 
any way with the ordinary police service. This idea 
has, we understand, been adopted in some other 
States. 

As we said, it is nearly twenty-five years since the 
prohibitory laws began to go into operation, and we 
are confident that the most earnest fair-minded advo- 
cate of total abstinence will admit that the evil 
against which they were directed has not measurably 
decreased. We think, to be candid, he must own 
that it has increased, and that there is somewhat more 
liquor drank in proportion to the population than 
there was twenty years ago. If this be so, legisla- 
tion upon the subject has, as a whole, been valueless. 
In fact, worse than valueless, it has been detrimental. 
For a legislative experiment, if it does not succeed, is 
an injury. It weakens public respect for public 
authority, and if an enactment exists which is either 
openly defied or openly evaded without danger of 
punishment, it has its influence upon the whole body 
of the law. That these statutes concerning the sale 
of liquors are openly evaded or defied all over the 
country is well known to every one. They have had 
for twenty years in Massachusetts a more or less 
stringent law, yet every traveler knows that, in the 
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principal hotels in that State, from Boston to North 
Adams, strong drink can be as readily procured as in 
New York. We have had for many years in our 
own State a law forbidding the sale of liquor on 
Sunday, yet our drinking places are kept open on that 
day as on others, and how many prosecutions for the 
offense has come within the personal knowledge of 
any one? The same report comes from England, 
where they have endeavored to enforce milder 
statutes, and even military power, as was evident in 
our late war, is inadequate to suppress the trade in 
stimulating beverages. 

All this may result from the imperfection of the 
law, from the negligence or dishonesty of those who 
execute it, or from a depraved public opinion; but 
we believe that it will, sooner or later, be acknowl- 
edged that sumptuary enactments are not within the 
sphere of legislation; that the individual, as to his 
conduct toward himself, must be left to the judgment 
of his own conscience and of public opinion, and that 
the true way to induce the people to become temper- 
ate and virtuous is by arguments of persuasion and 


not of force. 
—— «> oe ——-— 


THE TRIAL OF ALGERNON SIDNEY. 
(Continued from last week.) 


It was necessary, by the statutes of Edward VI, 
relating to this matter, that there should be two wit- 
nesses to prove the treason, and Lord Howard was 
the only witness hitherto called whose evidence, such 
as it was, brought home to the prisoner the conspiracy 
to levy war. Even Jeffreys, reckless and audacious 
as he was, could not have ventured to direct the jury 
that the evidence against Sidney, up to this point, 
was such as the law required. In Lord Russell's 
case, in addition to the evidence of Lord Howard, 
Rumsey and Sheppard had sworn to what took place 
at a meeting held in the house of the latter, at which 
Lord Russell was present. Their evidence, indeed, 
was worthless, but it had been sufficient to convict the 
illustrious prisoner. Neither Hampden nor Sidney, 
however, had been present at that meeting. In the 
case of Hampden, it was found necessary to indict 
him only for a misdemeanor, as there was no other 
evidence against him to prove an overt act, except that 
of Lord Howard. But in Sidney’s case, the writings 
found in his closet were taken to form an overt act of 
treason, and witnesses were now called to prove that 
these papers were in the handwriting of the prisoner. 
Sheppard, who had seen the prisoner write the in- 
dorsement on several bills of exchange, said that he 
believed the paper to have been written by him. 
Cary, the second witness, said, he had not seen the 
prisoner write more than once, but that he had 
seen his indorsement upon bills, and that the hand- 
writing of the paper was very like it. Cooke, another 
witness, said, he had seen several notes, which had 
come to him with the indorsement of the prisoner's 





name, and that he had paid them, and that he had 
never been called to account for mispayment. The 
prisoner had objected to this evidence as inadmissible 
against him, but the whole of it had been received, 
Now, there can be no doubt, whatever, that the 
evidence of the first two witnesses, according to 
modern doctrine, was legal evidence to prove the 
handwriting. What weight ought to have been 
attached to it when the question was not as toa 
mere signature, but as to the handwriting of a long 
paper, is another question. The act for reversing 
the attainder of Sidney, passed after the revolu- 
tion, recites, among other particulars, that “there 
had not been sufficient legal evidence of any treason 
committed by him, there being produced a paper, found 
in his closet, supposed to be his handwriting, which 
was not proved by any one witness to have been 
written by him, but the jury was directed to believe 
it by comparing it with other writings of his.” The 
apparent inconsistency between the language of this 
recital and the report of the trial has been frequently 
pointed out. Lord Denman in Doe v. Suckermore, 5 
A. & E. 746, speaking of the charge against Jeffreys 
of having falsified the report, says: “None of the 
numerous pamphlets, however, impute to the report 
any misrepresentation in the matter of law. On the 
other hand, when the act for reversing Sidney's 
attainder passed, the memory was green of the atro- 
cious trial which produced it, and the foulness of the 
admitted proceedings rendered all exaggerations or 
misstatement superfluous.” 

In a learned note to the above case, 5 A. & E. 753, 
the following remark occurs. “It seems probable 
that the objection pointed at by the act of reversal 
was considered by all parties as applying, not to the 
process by which the similitude of handwriting was 
ascertained, but to the practice of allowing that 
similitude to go to the jury at all as proof in a crimi- 
nal case, unless as an adjunct to other evidence upon 
the point to which it was adduced, mere opinion of 
handwriting, however formed, being thought, by the 
objecting party, too slight a testimony to countervail 
the ordinary presumption in favor of innocence.” 
Various authorities are referred to in support of this 
view, and we think on the whole it explains, in a 
satisfactory manner, the language used in the act of 
reversal. Assuming the report of the trial as to the 
evidence to prove the handwriting of Sidney to be 
correct, there was no comparison of handwriting in 
the modern sense of the term. But it is quite proba- 
ble that this term then comprehended all evidence of 
handwriting where the witness swore to his belief, 
from the usual sources of knowledge in such cases, 
without having seen the document actually written 
by the person to whom it was sought to be brought 
home. The expression used by Sidney himself when 
objecting to the evidence is “similitude of hands,” 
which strongly supports this view. 

But, whatever may have been the rule with refer- 
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ence to the proof of handwriting in criminal cases at 
that time, the real objection, according to present 
views, would certainly be, that the paper itself fur- 
nished no evidence against the prisoner, with refer- 
ence to the charge on which he was tried. It was a 
mere discussion on an abstract question concerning 
government, being a criticism on Sir Robert Filmer’s 
absurd treatise which carried back to the first man, 
in order of primogeniture, the absolute right of kings 
over their subjects. The writer of the paper, as 
Locke afterward did, vindicated the right of subjects 
to resist a sovereign who had betrayed the trust 
committed to him, but there was not one word with 
reference to any design against the government of 
Charles II. This was well put by Sidney when he 
said —“ They have proved a paper found in my study 
of Caligula and Nero, — that is compassing the death 
of the king, is it?” Even when Lord Howard was 
recalled after the paper had been read, upon this 
being asked by the attorney-general, whether there 


‘were in the debates at the meetings any reflections 


upon the king, that he had broken his duty, the 
witness was obliged to say that he did not remember. 
The evidence, therefore, on the part of the crown, to 
connect the paper with the treason charged in the 
indictment entirely failed. The true view of the law 
on this subject is stated by Mr. Justice Foster, in his 
discourse of high treason. ‘“ How far words or writ- 
ings of a seditious nature may be considered overt 
acts under this branch of the statute [that relating to 
compassing the death of the king] hath been the 
subject of several debates. In Mr. Sidney’s case it 
was said scribere est agere. This is undoubtedly true 
under proper limitations, but it was not applicable to 
his case. Writing, being a deliberate act and capable 
of satisfactory proof, may, under some circumstances, 
with publication, be an overt act of treason. And I 
freely admit, that, had the papers found in Mr. 
Sidney’s closet been plainly relative to the other 
treasons charged in the indictment, they might have 
been read in evidence against him.” Foster’s Re- 
ports, 198. 

The record of the conviction of Lord Russell was 
then put in, though this was clearly not evidence 
against the prisoner on the indictment. When in 
Hampden’s trial the attorney-general proposed put- 
ting in the record of Sidney’s conviction, Williams 
objected to it as not evidence, and it was withdrawn. 
Sidney after this stated his objections in point of law 
to the evidence that had been brought forward by 
the crown. He objected, in substance, that con- 
spiracy to levy war was not treason, within the 25 
Edw. III; that there were not two witnesses to prove 
one overt act; that similitude of handwriting was not 
evidence of his having written the paper; and that 
the paper itself had no reference to any conspiracy, 
but was a mere polemical discourse. It was when 
speaking to the second point, that Sidney brought 
forward the celebrated case of Susanna and the 





elders, which is still sometimes used effectively in 
defenses. On the last point, referring to Filmer’s 
work, he said with great force and truth, “ Cromwell, 
when one White, a priest, wrote a book wherein he 
undertook to prove that possession was the only 
right to power, though he was a tyrant, and a violent 
one (you need not wonder I call him tyrant, I did so 
every day in his life, and acted against him too), it 
would be so odious a principle, he would not endure 
it, and he used him very slightly for it. Now this 
Filmer, that no man must write against, is the man 
that does assert it, that it is no matter how they came 
by their power, and gives the same power to the 
worst usurpers, as they that have rightly come to the 
crown. By the same argument, if the arrantest 
rascal of Israel had killed Moses, David, etc., and 
seized upon the power, he had been possessed of that 
power, and been father of the people. If this be 
doctrine, my lord, that is just and good, then I confess 
it may be dangerous for any thing to be found ina 
man’s house, contrary to it, but if a commoner of 
England write his present thoughts, and another man 
looking on his work writes his present thoughts of it, 
what great hurt is there in it?” 

Sidney then called as witnesses Lord Anglesey, 
Lord Clare and others, to invalidate the credibility of 
Lord Howard, by showing that he had made state- 
ments to them contradictory to, or inconsistent with, 
the evidence he had given in court, and to prove him 
to be interested and biased. Sidney then addressed 
the jury in an able and masterly speech, but without 
going minutely into the facts. He exposed, however, 
with much force, the unsatisfactory character of Lord 
Howard's evidence. The witness had stated that he 
had gone first into the country and then to Bath, 
after Smith had been sent to Scotland. Sidney 
observed, “ Mr. Attorney says the plot was broken to 
the Scots (God knows we were neither broken nor 
joined), and that the Campbells came to town about 
the time I was taken; and in the mean time my Lord 
Howard, the great contriver of all this plot, who was 
most active, and advised the business that consisted 
of so much /inesse, he goes there and agrees of noth- 
ing, and then goes into Essex upon great important 
business, greater than the war of England and Scot- 
land,— to what purpose? To look after a little pimp- 
ing manor,— and what then? Why then it must be 
laid aside, and he must be idle five weeks at the Bath, 
and there is no inquiring after it. Now, I desire 
your lordship to consider whether there be a possi- 
bility for any men, that have the sense of porters and 
grooms, to do such things as he would put upon us.” 

The solicitor-general, Heneage Finch, replied, and 
the chief justice summed up. Jeffreys laid down the 
law correctly as to a conspiracy to levy war being an 
overt act admissible to prove the compassing of the 
king’s death, and as to the sufficiency of two witnesses 
who proved two several overt acts separately. With 
respect to the proof of handwriting, what he states 
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was, it must be supposed, wrong according to the 
views which then prevailed. But he was clearly 
wrong in directing the jury that the paper which had 
been produced in evidence against Sidney was an 
evert act of treason. The remarks which he made 
on the paper itself, although not in the style of which 
he was capable, could only proceed from a judge who 
was resolved to give no quarter to the prisoner. We 
have already mentioned the manner in which he 
treated the evidence of West and Rumsey as bearing 
against Sidney. But the most astounding thing he 
said, was, perhaps, the following: “Next I must tell 
you, gentlemen, upon, I think, a less testimony, an 
indictment was preferred against the late Lord Rus- 
sell, and he was thereupon convicted and executed, 
of which they have brought the record.” 

The jury retired to consider their verdict. Jeffreys, 
it is said, left the court under pretense of taking some 
refreshments, but in reality saw the jury in private 
and gave them more particular instructions, the tenor 
of which may be too readily divined. In half an 
hour the jury returned and brought in a verdict of 
guilty. The whole time occupied by the trial was 
from ten in the morning till six in the evening. This 
was indeed “justice speedily, without delay.” In our 


own day the tendency may perhaps be to lengthen }, 


trials unnecessarily. But it was well observed by 
Sidney, when, at the conclusion of the address of the 
solicitor-general, he wished to offer some remarks, 
and was stopped by Jeffreys, ‘‘ My lord, it was a wise 
man said there never could be too much delay when 
the life of a man is in question.” Sidney was brought 
up for judgment on the 26th of November. When 
asked by the officer of the court why judgment 
should not be given against him and execution 
awarded according to law, he raised various objec- 
tions to the legality of his trial, to the indictment, 
and to the evidence. But it was allin vain. Sentence 
in the usual form in cases of high treason was 
pronounced by the chief justice. Sidney received 
the sentence with a noble protest against its injus- 
tice. 

On the 7th December, Sidney was beheaded on 
Tower Hill. The rest of his sentence was remitted 
on account of his family. The bold and heroic 
manner in which he met his doom was illustrative of 
his character and his convictions. Professor Smyth, 
in his lectures on Modern History, eloquently 
observes: “Sidney marched to the scaffold as to a 
victory, displaying at his execution, as on his trial, all 
the bold and sublime traits of the republican character. 
The steady step, the serene eye, the untroubled pulse, 
the unabated resolve, ‘the unconquerable mind and 
freedom’s holy flame ;’ the memory that still lingered 
with delight on the good old cause, as he termed it, 
for which he was to shed his blood; the imagination, 
that, even in the moment of death, disdainful alike of 
the government, its judges, its indictments, and its 
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justice, and hung enamored on its own more splendid 


visions of equality and freedom.” Vol, II, p. 3], | 


Professor Smyth contrasts the heroic end of Si 
with the last moments of Lord Russell —“‘the husband 
with whom the bitterness of death was past, when 
the partner of his bosom had looked her last farewell; 
the patriot who was filled with no images of liberty 
drawn from the imperfect models of Greece or Rome, 
but intent on a monarchy restrained by popular 
freedom, and on popular freedom civilized by 4 
monarchy.” We confess our sympathy with the latter 
rather than the former, although perhaps John Hamp. 
den would be with us the great model of an English 
patriot. But we willingly acknowledge the service 
which the lovers of freedom in the abstract have done 
to the good cause in this country, while we must 
ascribe our progress in government and law mainly 
to the moderation and the prudence of the supporters 
of constitutional liberty. 

In our account of the trial of Sidney we have been 
obliged to pass over many interesting and important 
matters connected with it. The report itself and the 
documents relating to it would furnish materials for a 
volume. But any account of it, however imperfect, 
will not be without value, if it only shows how 
justice may be perverted in evil times. The evidence 
against Sidney would have merely warranted, as in 
the case of the younger Hampden, an indictment for 
a misdemeanor, and even then it is doubtful whether 
it was evidence which ought to have led to a convic- 
tion. In the quotation we have made above from 
Lord Denman, we have seen the impression produced 
on the mind of that great judge and sound-hearted 
Englishman by the trial of Sidney. We shall con- 
clude by quoting what Erskine said of it and the 
other state trials of the same period, the records of 
which, by the acts for reversing the different at- 
tainders, passed after the revolution, were ordered to 
be taken off the file and obliterated — referring to 
this in his great speech in defense of Hardy, he says: 
“The order was dictated, no doubt, by a pious tender- 
ness for national honor, and meant as a charitable 
covering for the crimes of our fathers. But it wasa 
sin against posterity; it was treason against society; 
for instead of ordering them to be burnt, they should 
have directed them to be blazoned in large letters, 
upon the walls of our courts of justice, that, like the 
characters deciphered by the Prophet of God to the 
Eastern tyrant, they might enlarge and blacken in 
your sight, to terrify you from acts of injustice.” 
This is, no doubt, expressed in a somewhat rhetorical 
and impassioned manner, but it conveys an important 
lesson. Much as posterity may feel ashamed of such 
trials as those of Russell and Sidney, it is unwise to 
consign them to oblivion. They can only be referred 
to, indeed, to be held up as warnings; warnings 
against injustice can never be without use as long a8 
men continue to be imperfect and fallible beings. 
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CODES. 


By the constitution of 1846 the people of the State 
of New York intended to reduce to a definite form, 
either absolutely or potentially, the ideas of that time 
concerning the common and statute law. That instru- 
ment, by its provisions, overturned many ancient 
principles, and established in their place those which 
were believed to be more fully in accordance with 
modern notions. Some of the changes made we have 
never approved, and hope in time to see them modi- 
fied. But the provisions looking toward codifying 
our whole law, though very imperfectly carried out 
by the legislature, have been productive of results 
advantageous to the citizens of New York, and in a 
much greater degree to those of other States where 
the work designed for use here has been wholly or 
partially appropriated. 

The legislature elected immediately after the adop- 
tion of the constitution named endeavored to carry 
out to their full extent the purposes of the organic act, 
and made provision for reducing to some system our 
written and unwritten law. There were appointed to 
perform this task certain gentlemen whose ability and 
culture have long since given them reputations that 
are confined only by the boundaries of civilization 
and learning. They were to serve without pay, and 
submit their work, when done, to the legislature. 

Five codes were prepared in pursuance of this legis- 
lation, within which it was supposed was embraced, 
as nearly as possible, the whole common and statute 
law of general application. They were named re- 
spectively, the Civil Code, Penal Code, Political Code, 
Code of Civil Procedure, and Code of Criminal 
Procedure. 

Not one of these codes have yet been adopted in New 
York. What we use under the name of the Code of 
Civil Procedure is only a temporary act, hastily drawn 
up, and intended for use until the more elaborate law 
should be prepared and enacted. Most of its provis- 
ions are of course incorporated into the after-work, 
but it is meagre and deficient in comparison with 
that production. 

Other States, whether wiser than we or not, have 
taken the benefit of our codes commissioners’ labors. 
Some have chosen the compilation relating to civil 
procedure alone, some the civil and criminal, and one 
or two the whole set. One of the Canadian provinces, 
some years since, adopted the code of civil procedure, 
and in England a short time ago, a royal commission 
composed of able judges and lawyers, reported an 
act which contains its main features. This act will, 
before many years, despite the opposition of certain 
members of the legal profession, receive the sanction 
of parliament. And we understand the code will, at 
an early date, be adopted in the Sandwich Islands. 

In California, where the procedure codes have long 
been in force, a commission is preparing a civil code, 
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the style of the civil code of New York.” From the 
few sheets we have received, we can, of course, im- 
perfectly judge what will be the completed work. It 
the compilation is well made, we do not believe the 
Pacific commonwealth will go back to her common 
law. We have yet to hear of a State that has re- 
pealed the code. 

Men talk about the flexibility and adaptation of 
our present law, and hesitate to reduce it to a defi- 
nite form, for fear that it would become rigid and 
unfitted to meet our changing circumstances and 
ideas. Every nation on the continent of Europe has 
a written law; and England, while she delays about 
a code for herself, has prepared one, and put it in 
force in her most populous and important province. 
The truth is, that unwritten law is the concomitant 
of barbarism, written an essential of civilization. 
Indeed, we have a written law already, and the only 
dispute now is, whether it is better for the most of 
us to look through three or four thousand books to 
find it, or let the work be done by those who are 
better able to do it than we. 

It is to be hoped that, at its coming session, the 
legislature will take some action concerning the codes 
reported so many years ago. They are not perfect, 
we know, but once adopted their mistakes would 
soon become apparent, and could be easily remedied 


—— +> o-—__— 


CURRENT TOPICS. 

The “injunction” suit in New York progresses as 
rapidly as could be expected. As the board of super- 
visors refuse to do any thing toward raising money 
to run the county government, we suppose the next 
thing in order will be a mandamus. Considering the 
complicated condition of the city financial accounts, 
we presume that the tax payers would be pleased to 
have a scire facias or a certiorari. In the mean time, 
for the sake of amusement, and to give the courts some- 
thing to do, suits are being brought against various © 
persons alleged to have in their possession more than 
they ought of public money. 


We have received a letter from J. M. McClure, 
Esq., late assistant attorney-general of Pennsylvania, 
in reference to a paragraph appearing in the ALBANY 
Law Journa, some weeks since, under the head of 
Legal News, for the publication of which we have 
been threatened with a libel suit by his attorney. As 
Mr. McClure asks us in a gentlemanly way to do him 
justice in the matter, we gladly comply with his 
desire. The paragraph in question was taken from a 
daily newspaper, and was placed in our legal news 
column without intention of injuring the gentleman 
named, and we believe did him no essential harm. 
So far as the same is an erroneous statement, we are 
as anxious as any one to set it right, and should have 
more cheerfully done it if we had, in the first place, 





as the commissioners announce in their preface, “ after 


heard from Mr. McClure and not from his attorney. 
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The proceedings in the New York city litigations 
are continually becoming more entertaining. Mr. 
Justice Barnard has let up his injunction order a little 
so that certain departments can borrow money to 
meet their daily wants. The power of the civil 
courts having been sufficiently exercised, that of the 
criminal is now invoked. The prosecutors began at 
the top by procuring a warrant for misdemeanor 
against the mayor himself. The justice who issued 
it stated that he did not think it just the thing to 
arrest the chief magistrate of the city, but, if Mr. Hall 
did not appear and answer the charge at a fixed time, 
which was designated, an arrest would be made. 


Everybody who has had any thing to do with fire 
insurance policies must have noticed the peculiar stip- 
ulations uniformly inserted in them, and designed to 
limit the liability of the insurers. Not only is the 
insured forbidden to have about his premises danger- 
ous inflammable materials which would be a proper 
restriction, but he cannot recover for certain losses 
uniformly incident to a fire, such as from pilfering, 
etc. Then a new statute of limitations is usually in- 
serted, whereby the insured is debarred from suing 
on his policy if he does not commence action within 
a short time, generally six months, from the happen- 
ing of the loss. How far many of these one-sided 
stipulations are valid may be a question of doubt, but 
we believe that the statute law should provide how 
far and in what way a general insurer may excuse 
himself from liability under his contract. 


And like provisions should be extended to common 
carriers especially those who possess a quasi mon- 
opoly like railroad, express and telegraph companies. 
Of course many of the notices printed on tickets, 
receipts, etc., have been declared by the courts not bind- 
ing, yet the law should go further and say that they 
should not be there. There is no excuse for placing 
upon a railway ticket, for which the regular rates are 
charged, a statement that it is “good for this day 
only” or words of like effect. While the notice is 
untrue it frequently misleads and annoys, and some- 
times injures those who are ignorant of their rights. 


——~—>oe— 


OBITER DICTA. 


Mrs. Apollonia Threedouble is the name of a Louis- 
ville litigant. 

Punch occasionally injects a joke with a legal bear- 
ing. It lately tells of a man who was so particular 
that he would n’t accept the usual lease for 999 years, 
because they would n’t throw in the odd year. 


No doubt ’tis a mistake to be so very particular. The 
following is a case in point. All puns are poor, but it 
would be too wretched to call the following an exem- 
plification of the “ cy pres doctrine :”’ 
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A sailor complained of the power of the 

and spoke bitterly of the character of the skippers of 
the day. ‘‘ Why,” said he, “not long ago, on the coast 
of Afriker, a cap’n was going to throw one o’ the crew 
that was dying overboard, before he was dead. So the 
man says: ‘You ain’t a going to bury me alive, are 
you?’ ‘Oh,’ says the captain, ‘you needn’t be so jolly 
particular to a few minutes.’”’ 


A man can’t beat his wife in Allegheny, Pa., and go 
scot free. The old dictum, wrongly ascribed to Mr, 
Justice Buller, to the effect that a husband may chas- 
tise his spouse, provided he use a stick no bigger than 
his thumb, finds no welcome in the mayor’s court at 
Allegheny. John Bailey is the name of the wretched 
man whose conduct has been traveling the rounds of 
the press; and it is consoling to know that the mayor 
met John in a proper spirit, and arranged things for 
John, so he can contemplate in the solitude of his con- 
finement at what disadvantage a man is who under- 
takes to wallop his better half, and then “talk back” 
to the court about it. 

It was alleged that John was given to strong pota- 
tions, and while under their influence was not only an 
unpleasant customer in the family circle, but occa- 
sioned considerable annoyance to unoffending neigh- 
bors. Mayor Callow had some previous knowledge of 
the defendant. 

The same was not favorable, and the complaint being 
pretty strongly supported, the mayor imposed a sen- 
tence on Bailey of thirty days’ imprisonment at the 
workhouse, with the usual agricultural employment 
implied. 

‘* Mr. Callow,” said Mr. Bailey, arising from his seat, 
“T want to tell you something.” 

‘* What is it?’’ inquired the mayor. 

‘*Mr. Callow, I’ll put a head on you as soon asI can 
get out,’’ was the response; and with it the prisoner 
applied to him a series of strong-flavored epithets of 
exceedingly irritating purport. 

“Mr. Bailey,” replied the mayor, ‘“‘ I made a mistake 
in your sentence.” 

“You did, and a big mistake at that.’’ 

“Yes, Mr. Bailey ; instead of sending you for thirty 
days to Claremont, I will now send you for ninety.” 

This codicil aroused the prisoner’s ire to an extreme 
pitch, and he launched into a series of invectives more 
bitter than the first. 

The mayor now for the third and last time sentenced 
him, this time making the term six months, and the 
defendant was forthwith removed, in the custody of 
an officer, vowing that instead of putting one “head” 
on his honor, he would construct ‘‘three”’ on his judi- 
cial shoulders at his earliest convenience, after being 
released from the workhouse. 


If farmers will own unruly rams, and these playful 
creatures will persist in getting into a neighbor’s prem- 
ises, thereby causing damage to property, as well as 
frightening the women-folks, what is that neighbor to 
do? Clearly, it is his duty to bring an action against 
the proprietor of the destructive quadruped. All this 
happened not long ago in Vermont. A young student, 
who had listened patiently to a detailed statement of 
the facts, rather electrified his preceptor with the sug- 
gestion that the law of the case would be found to be 
that of ‘“‘a-butter upon another man’s land.” 
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DIGEST OF RECENT AMERICAN DECISIONS. 


NEW YORK COURT OF APPEALS.* 
ASSESSMENTS. 


1. Where certain property (rents accruing from per- 
petual leases) had, in 1864, been in fact assessed, but to 
a person not the owner of the rents, and upon petition 
duly made to the assessors, the same property was put 
on the roll of 1865, and assessed to the true owner, and 
a tax levied upon it for 1864,— Held, that such re-assess- 
ment was legal and valid. Held, further, that it might 
be made by the assessors after the time fixed by law 
for completing their roll for publicinspection. Overing 
y. Foote. 

2. Where the assessors had opened their roll for inspec- 
tion in pursuance of notice given by them, and opposite 
the name of the plaintiff had left a blank which was 
to be filled up with a description of lands leased by 
him as soon as they could discover whether any had 
been released within the year, and where, after the 
roll was opened, the plaintiff's agent examined the 
same, and was informed of the assessors’ intention, 
and he afterward furnished the assessors with a list of 
plaintiff's property, which was inserted in the roll 
about the middle of July,—Held, that the assessment 
was regular, and a tax levied thereunder was valid. Ib. 





BURDEN OF PROOF. 


1. A party suing upon a negotiable note; purchased 
before maturity, is presumed in the first instance to be 
abona fide holder; but when the maker has shown that 
this note was obtained from him under duress, or that 
he was defrauded of it, the plaintiff will then be re- 
quired to show under what circumstances and for what 
value he became the holder. First National Bank v. 
Green. 

2. If the evidence as to the plaintiff’s title is wholly 
uncontroverted, and so clearly establishes the plain- 
tiff’s title as a bona fide holder for value, that even if 
the defendant could prove the defense of duress, there 
would be nothing to submit to the jury, then the de- 
fense is properly ruled out; but if otherwise, it should 
be received. Ib. 

8. Where the plaintiff, a bank, discounted a note for 
one of its customers, and placed the amount to his 
credit, and there was conflicting evidence as to whether 
or not it was agreed that the amount should be kept 
on deposit by such customer until the note should be 
paid, — Held, that evidence offered by the maker, to 
prove that the note was obtained from him by duress, 
was improperly rejected. Ib. 


CARRIERS. 


1. The common-law liability of common carriers can- 
not be limited by a notice, though such notice be 
brought to the knowledge of the persons whose prop- 
erty they carry; but such liability may be limited by 
express contract. Blossom v. Dodd. 

2. Tokens given in exchange for baggage checks are 
not of such a nature as to put persons on their guard 
as to memoranda printed on them, and persons receiv- 
ing them are not presumed to know their contents, or 
to assent to them. Ib. 

3. Accordingly, where a railroad passenger in a car, 
dimly lighted at one end, delivers his baggage checks 
to an express messenger, and receives in return a card 
or receipt on which the number of the check is entered, 





* Appearing in 4th Hand’s (43 N. Y.) Reports. 
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and which also contains an agreement, limiting the 
liability of the express company, printed in much 
smaller type than the rest of the card, and so fine as to 
be illegible where the passenger is sitting, — Held, that 
the printed matter did not enter into or form a con- 
traet between the parties. Ib. 


CAUSE OF ACTION. 

1. Where an action is brought on a contract, all claims 
arising under the same, and then due, constitute an 
entire and indivisible cause of action, and a judgment 
therein is a bar to any further. action founded on such 
claims. O’ Beirne v. Lloyd. 

2. A voluntary compromise or satisfaction of the 
claim made in an action which embraces only part of 
an entire demand does not necessarily merge the whole 
demand; it might sever the demand and compromise 
the part sued for, leaving the rest to stand. Ib. 

3. The compromise under the facts of this case, 
held, not to have so severed the demands. Ib. 


CHARITABLE DEVISE. 


1. When there is an apparent discrepancy between 
two statutes, such exposition should be made as that, 
if possible, both may stand together; and the acts 
of 1840 and 1841, authorizing charitable and educa- 
tional corporations to take property in trust, without 
any expressed limit, are not to be construed as extend- 
ing the capacity to take, by their charters limited to 
a fixed sum. Chamberlin v. Chamberlin. 

2. For the purpose of ascertaining the estate, only 
half of which can be devised to charitable or educa- 
tional corporations, under the act of 1860, the widow’s 
dower and the debts are to be first deducted. Ib. 

3. A testator cannot give to two or more corpora- 
tions, in the aggregate, more than he can give to a sin- 
gle object, viz.: one-half of his estate. Ib. 

4. An academy incorporated for the promotion of 
literature, and authorized to educate males and fe- 
males, may establish separate departments for each, 
and, under the general acts of 1840 and 1841, take and 
hold real estate in trust, to be used for the benefit of 
either department. Adams v. Perry. 

5. Nor isa devise to the academy for such purpose 
void because it provides that the tuition of daughters 
of deceased officers, etc., who attend the academy, 
shall be free. This does not constitute a trust in favor 
of such officers’ daughters, nor render them the bene- 
ficiaries, but if they attend they receive their tuition 
free, and if they do not the academy still takes the 
property for its ownuse. Ib. 


CLOUD UPON TITLE. 

Where the defect appears upon the face of the pro- 
ceedings through which title is claimed, and such pro- 
ceedings must necessarily be proved by the purchaser 
in any suit, to assert his right, there can be no legal 
cloud upon the owner’s title. Overing v. Foote. 


CONFLICT OF LAWS. 


1. The law of the testator’s domicil controls, as to 
the formal requisites essential to the validity of the 
will, the capacity of the testator, and the construction 
of the instrument. Chamberlain v. Chamberlain. 

2. When, by the lex domicilii, a will has all the for- 
mal requisites to pass title to personalty, the validity 
of particular bequests will depend upon the law of the 
domicil of the legatee, except in cases where the law 
of the domicil of the testator, in terms, forbids be- 





quests for any particular purpose, or in any particular 
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manner, in which latter case the bequest would be void 
everywhere. Ib. 
CONTRACT. 

1. The defendant undertook, in writing, with the 
plaintiff, in consideration that the latter would not 
arrest or imprison his debtor, L., in any action then 
brought, or thereafter to be brought, against him ; that 
L. would at all times “obey and perform the orders 
and judgments of the court or courts in which any such 
action was or might be pending, and of the judges or 
justices thereof.’’ The plaintiff, having subsequently 
recovered and entered up judgments against L. for 
money, and directing the payment thereof, which 
judgments L. neglected to pay, brought his action 
upon the defendant’s agreement, setting up these facts. 
Held (Church, Ch. J., contra), on demurrer to the 
complaint, that the neglect to pay the judgments by 
L. was a refusal and failure to “‘ obey and perform the 
judgment of the court’ within the meaning of the 
contract, and the action would lie. Claflin v. Ball. 

2. Where an illegal contract has been fully executed, 
and money paid thereunder remains in the hands of 
a mere depositary, who holds the money for the use of 
one of the parties to the contract, an action brought to 
recover the money so held will be sustained. Wood- 
worth v. Bennett. 

3. Where, however, the recovery of the money re- 
quires the enforcement by the court of any of the 
unexecuted provisions of the illegal contract, no action 
can be maintained. Ib. 

4. A third person, who receives money from one 
party to be paid to another (which payment could not 
have been enforced between the two parties, on ac- 
count of the illegality of the transaction between 
them), cannot interpose such illegality as a defense 
to an action brought against him to enforce pay- 
ment. Ib. 

5. Accordingly, where four, one a State engineer, 
entered into an arrangement by which one of them 
was to bid for certain public work, and all to be jointly 
interested in the bid, and, before the work was awarded, 
they agreed to and did withdraw their claim to the 
work and sold their bid for $400 to a party who was 
a higher bidder for the same work, the purchaser giving 
his note for the amount, which was left with one of the 
four, with the understanding that, when paid, each of 
said persons should receive $100, the note being subse- 
quently paid to the party holding it,—Held, in an action 
brought by him against one of the parties to this agree- 
ment, for goods sold, etc., that the $100 retained by him 
from the proceeds of said note was not a good subject of 
counterclaim, it being necessary, in order to .sustain 
such claim, to enforce a partnership or joint agreement 
entered into for the attainment of objects illegal and 
contrary to the statutes of the State (Sess. Laws, 1854, 
chap. 329), which requires that any proposal for work 
shall contain the names of all parties interested there- 
in, and prohibits any secret arrangement that any per- 
son not named, or any engineer in the employ of the 
State, shall be interested therein, etc. Ib. 


CORPORATIONS. 


Where a sale was made by the treasurer of a corpo- 
ration, not authorized by its by-laws to make such 
sale, but who was proved to have been in the habit of 
doing such business with the knowledge and sanction 
of the company, and to have been in fact its sole 
managing agent,—Held, that the title passed by such 
sale. Phillips v. Campbell. 














CRIMINAL LAW. 


1. The proof of exclusive possession by the prisoner, 
recently after the theft, of the whole or some part of 
the stolen property, is sufficient, when standing alone, 
to throw upon him the burden of showing how he eame 
by it, and if he fails to do so, warrants the jury in 
convicting him of larceny. Knickerbocker v. The 
People. 

2. And if the property was shown to have been taken 
by burglary or robbery, such possession unexplained ig 
sufficient also to warrant a conviction of those crimes, 


Ib. 
DEVISE. 

1. A devise of land to trustees directing them to exe- 
cute and deliver to a corporation a deed of conveyance 
thereof, for the uses and purposes and with the restric- 
tions set forth in the will, creates no valid trust in 
such trustees, and gives them no title, but vests imme- 
diately and absolutely in such corporation the land 
devised. Adams v. Perry. 

2. R. by will, after the payment of his debts, gave to 
his executor all his estate, in trust for the following 
uses and purposes: to pay and apply the whole net 
income to the use and support of his mother and his 
wife (the defendant), share and share alike, during the 
life of his mother, permitting them to occupy his farm 
during her life; and upon her death, to pay two speci- 
fied legacies. He also directs the executor to invest a 
certain sum, and apply the income to the support of 
certain legatees. By the fifth clause, he gave all the 
rest, residue and remainder of his said estate to his 
beloved wife, Jane Rhead, and to her heirs and assigns 
forever, which was to be accepted and received in lieu 
of dower and right of dower; and he hereby authorized 
and empowered his said executor to sell and convey his 
real estate at any time after the death of his said mother, 
and to pay over the proceeds thereof to his said wife. 
Held, that the power to sell, given to the executor, 
was legal and valid as a power in trust, and not incon- 
sistent with or repugnant to the residuary devise. 


Skinner v. Quin. 
DOWER. 


1. A suit brought by a widow to set aside an instrument 
by which she elected to accept certain provisions of the 
willin lieu of dower is not a proceeding for the recov- 
ery of dower, within the meaning of the revised 
statutes, compelling her to take such proceeding within 
ayear. Chamberlain v. Chamberlain. 

2. Under a condition requiring the devisee or legatee 
(the widow as well as others) to renounce all claim to any 
share or interest in the estate other than as given by 
the will, without exception, the court cannot except 
from the operation and effect of the condition any 
part of the estate, although its attempted disposition 
by other clauses in the will is held invalid. Ib. 

EQUITABLE SET-OFF. 

1. Equity requires that cross demands be set off 
against each other, if, from the nature of the claim or 
the situation of the parties, justice cannot otherwise 
be done. Smith v. Felton. 

2. The insolvency of one of the parties is a sufficient 
ground for the allowance of a set-off in equity. Ib. 

3. Accordingly, held, that the amount of a partner- 
ship deposit with an insolvent banker was a proper 
subject of set-off in an action brought by the assignee 
in trust for creditors of such banker, on a note held by 
the banker, made by one of the partners and indorsed 
by the other, for partnership purposes, although such 
note was not due at the time of the assignment. Ib. 
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ESTOPPEL, 

1. There can be no estoppel, in pais, in behalf of one 
having full knowledge of all the facts. And this prin- 
ciple extends to the case of the party’s agent, having 
such knowledge, when negotiating the contract out of 
which the estoppel is claimed toarise. Bakerv. Union 
Mut. Life Ins. Co. 

2. Anacknowledgment on a policy of life insurance of 
so much money received in cash is, between the imme- 
diate parties to the contract, but an admission, and 
liable to be contradicted. Ib. 

3. And where the husband procures a policy of insur- 
ance on his own life, but payable to his wife, and the 
contract is, on its face, with her as the ‘‘assured,’’ if 
she adopts such policy and sues upon it, her claim must 
be subject to such stipulations and conditions as were 
made by the husband on entering into the contract for 


her. Ib. 
EVIDENCE. 

1. As a rule, witnesses must state facts, and not 
draw conclusions or give opinions, and the exceptions 
to this rule are not to be extended or enlarged. Ter- 
penning v. The Corn Exchange Insurance Company. 

2. On a question of value, a witness can only testify 
toan opinion, when he is shown competent to speak 
upon the subject. Ib. 

3. It is not permitted to give, in evidence, the opin- 
ion even of witnesses having knowledge of the subject- 
matter, as to the damages resulting from a particular 
transaction. Ib. 

4. Accordingly, in an action against an insurance 
company, to recover for a store of goods destroyed by 
fire, insured by such company, evidence of a witness, 
who testified that he was in the store quite frequently, 
and there the day before the fire, as to what ‘“‘ amount 
of goods were in the store at the time of the fire, 
according to his estimate,” held, inadmissible. Ib. 

5. A sheriff's certificate of sale, for non-payment of 
taxes, is presumptive evidence only of the facts therein 
contained, and such certificate can legally contain only 
the facts required by the statute. Overing v. Foote. 

EXCEPTIONS. 

A request to charge which is erroneous in part, as 

embracing too much, is entirely ineffectual. Hodgesv. 


Cooper. 
EXECUTORY BEQUEST. 


1. An executory bequest limited to the use of a cor- 
poration to be created within the period allowed for 
the vesting of future estates and interests is valid. 
Burrill v. Boardman. 

2. Where a testator bequeathed the residue of his estate 
to nine trustees, for the estublishment of an hospital 
for the reception and relief of sick and diseased per- 
sons, and directed them to apply to the legislature for 
a charter to incorporate the same, and in case the legis- 
lature should refuse to grant this within two years next 
after his death, provided two lives named in his will 
should continue so long, then the trustees were to pay 
over the same to the United States,—Held, that the 
provision did not violate the statute of perpetuities, 
but that the corporation could take only in case the 
charter was granted within the two lives named. Ib. 

3. Held further, that the bequest was not void on 
account of the uncertainty of the beneficiary. Ib. 

4. Quere as to the validity of the contingent bequest 
over to the United States. Ib. 


FELONY. 
Omissions and defects in a finding may be supplied 
by inferences in the appellate court in support of a 





judgment, but not the entire want of a finding, espe- 
cially in the absence of evidence of the necessary facts 
in the case. Walsh v. Powers. 


FIRE INSURANCE. . 

1. Where a policy of insurance was issued to the own: 
of the mortgaged premises, in which ‘the loss, if any, 
is payable to the mortgagee,’’ which also contained a 
clause that, in case of any change of title in the property 
insured, the policy should be void (from which latter 
clause, however, the interest of the mortgagee is ex- 
cepted), and also a provision that in case of payment 
to the mortgagee for a loss, for which the insurer 
would not have been liable to the mortgagor, the 
insurer should be subrogated and entitled to an assign- 
ment of the mortgage,—Held, the mortgaged premises 
having been sold prior to their injury by fire, that the 
amount of insurance money paid to the mortgagee by 
the insurers was not to be deemed a payment on the 
mortgage, and that the mortgage having been assigned 
to the insurers on payment to the mortgagee, wasa 
valid security in their hands. The Springfield F. & M. 
Ins. Co. v. Allen. 

2. Where a policy,by its terms, is to become void upon 
“any change of title in the property insured,” the 
policy insuring a party on “his stores,’ describing 
them, is forfeited by a transfer of the premises, 
although no change in or assignment of the interest of 
the insured had taken place subsequent to the date of 


the policy. Ib. 
FOREIGN CORPORATIONS. 


1. The existence of corporations organized under the 
laws of a sister State is recognized by the courts of 
this State, and they may take personal property under 
wills executed by citizens of this State, if by the laws 
of their creation they have authority to acquire prop- 
erty by bequest. Chamberlain v. Chamberlain. 

2. The courts of this State will not administer a foreign 
charity; but they will direct money devoted to it to 
be paid over to the proper parties, leaving it to the 
courts of the State where the charity is to be estab- 
lished to provide for its due administration. Ib. 


GUARANTY. 
1. Where the defendant guaranteed ‘‘the punctual 
payment of the interest’’ upon a bond payable in six 
years and six months from date, with interest semi- 
annually,— Held, that the guarantee only extended to 
the payment of interest falling due before the time of 
payment of the principal. Hamilton v. Van Rens- 
selaer. 
2. After the principal sum has fallen due, interest is 
payable, not by the original terms of the agreement, 
but as damages for a breach of contract. Ib. 


INFANCY. 
1. Where an infant purchases lands, and subse- 
quently, before his majority, sells the land, his reten- 
tion of the proceeds of such sale after he comes of age 
is not such an affirmance of his contract as to render 
valid against him an obligation given by him as a con- 
sideration for the land. Walgh v. Powers. 
2. Accordingly, where an infant buys land, subject to 
a mortgage thereon, which, in and by the deed, she 
covenants to pay as a part of the consideration of the 
conveyance, and subsequently, but before she comes of 
age, she conveys the land to another (for a larger price) 
and retains and enjoys the proceeds of such sale for 
several years after she attains her majority,— Held, she, 
nevertheless, is not liable on her covenant to pay the 
mortgage. Ib. 
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3. Her appearance in a suit to foreclose the mortgage, | tuities, or gifts in mortmain, in other States. Chamber. 
as a party defendant, and a judgment of foreclosure | lain v. Chamberlain. 


against her in that suit, are no bar to her setting up 
her infancy as a defense in an action against her by 
her grantor to recover the amount of a judgment 
against him for the deficiency which he had been 
obliged to pay. Ib. 

LIFE INSURANCE. 

1. Where notes are given as a substitute for a cash 
payment on a policy of insurance, which notes con- 
tain a provision that, if not paid at maturity, the 
policy shall become void, they must be paid when due 
or the policy will be forfeited. Baker v. The Union 
Mutual Life Ins. Co. 

2. And this is so, notwithstanding it is made paya- 
ble to the wife, and acknowledges the receipt, in cash, 
of the amount for which the notes were given, and it 
appears that the wife had no knowledge of the notes 
or their condition. Ib. 


LITERARY CORPORATIONS. 

The only power in charitable and educational corpo- 
rations to hold property in perpetuity, in trust, is by 
virtue of their charters and the acts of 1840 and 1841. 
Adains v. Perry. 

MISTAKE OF FACT. 

1. In an action for money paid under mutual mis- 
take of facts, % is no defense that the mistake arose 
from a want of care on the part of the plaintiff. Union 
National Bank of Troy v. Sixth National Bank of New 
York. 

2. Where the plaintiff, a bank at Troy, being the 
correspondent of the defendant, a bank in New York, 
received from it a note for collection from a maker, 
residing some thirty miles from Troy, and sent the 
note to its corresponding bank at the residence of the 
maker, and the note not having been paid at maturity, 
such corresponding bank caused it to be protested, and 
notices of protest to be duly sent to the indorsers in 
New York, and also mailed both to the plaintiff and 
the defendant; but the plaintiff, by some miscarriage, 
failing to receive such notice, and supposing, therefore, 
that the note had been paid to its correspondent, 
remitted a sum equal to its amount, to the defendant, 
as collected, — Held, that the plaintiff may recover of 
the defendant the sum so remitted, as money paid 
under a mistake of fact. Held, further, that the mere 
fact that the defendant, on receiving notice of protest, 
had received from an indorser of the note its amount, 
and on receiving the money from the plaintiff, and, in 
consequence thereof, supposing the note had been paid 
by the maker, refunded the amount to such indorser, 
raised no defense to the action, in the absence of any 
proof that the indorser was not still liable and responsi- 
ble to the defendant. Ib. 

8. Though the plaintiff is to be considered the agent 
of the defendant for the collection of the note, the 
mistake did not arise from any negligent performance 
of its duty as such agent, and in such case the relation 
of principal and agent between the parties does not 
change the rule. Ib. 


PERPETUITIES. 


1. A bequest to trustees of personal estate to invest 
and re-invest, and pay over the income to an incorpo- 
rated academy forever, is void under the statute of 
perpetuities. Williams v. Williams, 4 Seld. 524, so far 
as it holds the contrary, overruled. Adams v. Perry. 

2. Tie policy of this State does not interdict perpe- 





PRACTICE. 


An order, procured by a party against whom judg. 
ment is ordered, directing the successful party to enter 
such judgment, so that an appeal may be taken, ig 
proper and in accordance with regular practice. Skin- 


ner v. Quin. 
TRUST AND TRUSTEES. 


1. A devise of real and personal to trustees, to sell the 
land and invest the avails, together with the personal 
in specified securities, and pay to a certain educational 
corporation, annually, the income to be devoted by 
such corporation to certain specified purposes, creates 
an active trust, and the title to the fund does not pass 
to the corporation. Adams v. Perry. 

2. A trust created by will for the purpose of enforcing 
a forfeiture of lands devised, in case of non-compliance 
with a condition subsequent, is not authorized by the 
revised statutes and is void. It is the right of the 
heirs of the testator to claim the benefit of such for- 
feiture. Ib. 

WILLS. 

When the invalidity of a gift to a particular purpose 
or trust renders substantially ineffective the other pro- 
visions of the will in reference to the same purpose, 
the latter must fall with the former, but whenever the 
purpose of the testator can be carried into effect as to 
a valid provision, the invalidity of others will not 
affect it. Adams v. Perry. 


FROM VOL. 2, AMERICAN REPORTS. 
BILL OF EXCHANGE. 

Presentment for acceptance, when not necessary.— 
W. drew a bill of exchange on G., made payable to his 
own order on a day certain at the Ocean Bank, New 
York. At maturity the bill was presented at the bank 
for payment, and duly protested for non-payment. G. 
was in funds at the time, and would have paid the bill 
had he known of its existence, but he afterward be- 
came insolvent. In an action by the indorser against 
the drawer. Held, that the holder of the bill was not 
bound to present it to the drawee for acceptance; that 
it was the duty of the drawer to have notified the 
drawee of the bill, and that presentment at the bank 
was sufficient to charge the antecedent parties. Walker 
v. Stetson (Ohio), 405. 

CARRIERS. 

Drover’s pass: stipulations against liability for negli- 
gence.— The plaintiff made acontract with the defend- 
ant for the transportation of stock at a certain rate, 
wherein it was stipulated that the person riding free to 
take charge of the stock should do so at his own risk 
of personal injury, from whatever cause. At the same 
time, without additional consideration, the defendants 
gave hima “drover’s pass,” entitling him to go with 
the stock and return by a passenger train. On this 
pass was an indorsement stipulating that “‘ the person 
accepting this free ticket assumes all risks of accident, 
and expressly agrees that the company shall not be 
liable under any circumstances, whether of negligence 
by their agents, or otherwise, for injuries to the per- 
son,’ nor as common carriers. The plaintiff received 
the pass with knowledge of its contents, accompanied 
the stock, and was injured on his return by the negli- 
gence of defendant’s servants. Held, that the plaintiff 
was not a gratuitous passenger, and that the contract 
and stipulation against liability for negligence was 
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against the policy of the law and void, and, therefore, 
no defense to an action for the injury. The Cleveland, 
Painesvilie & Ashtabula R. R. v. Curran (Ohio), 362. 

2. Liability beyond line. —The defendant, a railroad 
company, whose road extended from Cincinnati to 
Dayton, was engaged in shipping goods from Cincin- 
nati to New York, under an agreement with other 
companies, whose roads extended from Dayton to New 
York, for rates of through freight to be fixed by the 
receiving company, and collected by the delivering 
company, and divided pro rata among them. The 
defendant received goods at Cincinnati consigned to 
New York, and gave a bill of lading therefor, stating 
therein that the goods were to be transported by its 
line to its terminus, and then delivered to the connect- 
ing line; it being further agreed that, in case of loss 
during transportation, the company alone in whose 
custody they were at the time of the loss should be 
held liable. Held, that defendant contracted to carry 
the goods to Dayton only, and was not responsible for 
loss happening on connecting line. The Cin. Ham. & 
Dayton and Dayton & Mich. R. R. Co. v. Pontius 
(Ohio), 391. 

CONSTITUTIONAL LAW. 

1. Trial by jury: commitment to reformatory school. — 
Astatute authorizing the grand jury, where an infant 
under the age of sixteen years is charged with crime, 
and the charge appears to be supported by evidence 
sufficient to put the accused upon trial, instead of find- 
ing an indictment, to return to the court that the 
accused is a suitable person to be committed to the 
house of refuge, and directing the court thereupon to 
order the commitment without trial by jury, is con- 
stitutional. Prescott v. The State (Ohio), 388. 

2. Right of residents on lands ceded to United States 
to vote.—Under and in pursuance of an act of congress, 
“The National Asylum for Volunteer Soldiers’’ was 
established in Ohio upon land acquired by the United 
States, and jurisdiction over whieh had been ceded by 
the State to the United States, and contained inmates, 
some of whom were, and others were not, residents of 
Ohio at the time of entering. At an election held in 
the county wherein the asylum was situated, certain 
of the inmates were allowed to vote. Held, that, as the 
asylum was a “‘ needful building” within the provision 
allowing the United States to acquire land, and the 
United States had exclusive jurisdiction over it, the 
inmates were not residents of the State, and therefore 
not entitled to vote. Sinks v. Reese (Ohio), 397. 

3. Return of bills to legislature by governor : mandamus 
to governor.— Under a section of the constitution re- 
quiring all bills passed by the legislature to be pre- 
sented to the governor for his approval, to be returned 
with his objections in case of non-approval; and pro- 
viding, ‘“‘that if any bill shall not be returned by the 
governor within ten days after it shall have been pre- 
sented to him, the same shall be a law, in like manner 
as if he had signed it, unless the legislature, by adjourn- 
ment, prevent such return,’’ the governor sent to the 
legislature a bill not approved, with his objections, on 
the tenth day, and before the usual hour for adjourn- 
ment. The legislature had, however, adjourned to the 
day following, and the messenger returned the bill to 
the governor, who retained it thereafter. Held, 1. 
That the governor had not returned the bill within 
the meaning of the constitution. 2. That the legisla- 
ture had not, by adjournment, prevented such return, 
the adjournment not being final. 3. That the court 
had jurisdiction to compel the governor, by man- 





damus, to cause the bill to be authenticated as a stat- 
ute. Temple, J., dissenting. Harpending v. Haight 
(Cal.), 432. 

CONTRACTS. 

1. Warehouse receipt: position of assignee of.— A 
warehouseman, on application by the owner, issued by 
mistake, and at different dates, two warehouse receipts 
for the same goods, the first of which the owner 
assigned, for value, to F., and the other to the plaintiff. 
Afterward the warehouseman delivered the goods to 
the plaintiff on the second receipt. Whereupon F. 
recovered the goods of plaintiff by replevin. On suit 
by plaintiff to recover of the warehouseman the value 
of the goods, held, that a warehouse receipt was not, 
technically, a negotiable instrument; that the assignee 
thereof occupied no better position than the assignor, 
and that, therefore, the plaintiff could not recover. 
Second National Bank v. Walbridge (Ohio), 408. 

2. Lex locit.— The plaintiff was injured, through neg- 
ligence of defendant, while traveling on defendant’s 
train, in the State of New York, under a contract made 
and to be executed therein, and valid by the laws 
thereof, by the terms of which the plaintiff was to 
be carried gratuitously, and was to assume all risks of 
injury arising through negligence of defendant's ser- 
vants, or otherwise. Held, that the validity of the con- 
tract must be determined by the laws of New York, 
and that, it being valid in that State, the plaintiff 
could not recover. Knowlton v. The Erie Railway Co. 


(Ohio), 395. 
CORPORATIONS. 


Liability to exemplary damages.— A corporation is 
liable to exemplary or punitive damages for such acts, 
done by its agents or servants, acting within the scope 
of their employment, as would, if done by an individ- 
ual acting for himself, render him liable for such 
damages. The Great Atlantic & Western R. R. Co. v. 
Dumn (Ohio), 382. 

DIVORCE. 

Alimony after foreign divorce. — A husband deserted 
his wife in Ohio, where both parties, up to the time of 
the desertion, were domiciled, and where she re- 
mained. To a petition by the wife for divorce and 
alimony, the husband set up a decree of divorce ob- 
tained by him in Indiana, under proceedings in com- 
pliance with the statutes of that State, but in which 
there was no jurisdiction of the person of the wife, 
except by constructive service, and of which she had 
no actual notice. Held, that her domicil remained 
unaffected by the desertion of the husband, and that 
the decree was no defense to her petition for alimony. 
Cox v. Cox (Ohio), 415. 


EASEMENT. 


Of light and air: implied grant. —The owner of two 
adjacent lots, having dwelling-houses thereon, con- 
veyed one to the plaintiff and the other to the defend- 
ant, by deeds containing covenants of warranty and 
against incumbrance. The house purchased by plain- 
tiff received light and air through windows opening 
upon an area on the lot purchased by defendant. The 
defendant being about to obstruct these windows by 
building upon and filling up the area, the plaintiff 
brought suit for an injunction. Held, that there was 
no grant of an easement for light and air implied from 
the fact that the windows were in use at the time of 
the conveyance, and were necessary to the convenient 
enjoyment of the property, and that an injunction 
could not be granted. Mullen v. Stricker (Ohio), 379. 
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ADMIRALTY LAW. 

1. Non-delivery of cargo: war: reasonable delay: wat- 
ver.—A North German vessel shipped goods in the Black 
sea for a port in the United Kingdom or on the conti- 
nent, under an English charter-party, by which she was 
to call at F. or P. for orders, such orders to be given 
by the charterer’s agents in London by return of post 
on receipt of the master’s announcement of his arrival. 
She arrived at F.on August 9th. Orders were given, 
but not till September 3d, to proceed to Leith; but 
from that date until the arrest of the ship on September 
2ist, negotiations were going on for discharge of the 
cargo at F. Between those dates the winds were light 
and variable, and the master remained in port for fear 
of capture by French cruisers in the channel, war 
then existing between France and North Germany. 
Held, that the delay was reasonable, and that 
neither by English nor North German law was the 
master bound to proceed, and that the negotiations 
waived the orders to proceed. The Heinrich, Adm. 24, 
L. T. R. 9, 14. 

2. Damage to cargo: outbreak of war: reasonable de- 
lay: law governing contract.— The master of a North 
German ship, lying at Constantinople, entered into a 
charter-party with North German subjects, there resi- 
dent, to carry a cargo to a port in the United King- 
dom or on the continent, to be delivered to English 
consignees. The charter-party and the bill of lading 
given under it were in the English language, and it was 
stipulated that the ship should call at one of three 
ports of the United Kingdom for orders. The ship 
duly called at F., and was ordered to proceed to an 
English port to discharge. Held, that as the intention 
of the parties as to what law should govern was to be 
gathered from the circumstances of the case, and as 
the giving of the orders fixed the seat of the contract 
in England, the law of England applied. The Wil- 
helm Schmidt, Adm. 25, L. T. R. 34. 

3. War then existed between France and Germany. 
The master sailed from F. as ordered, but, through a 
reasonable fear of capture, put into D. The ship 
remained at D. for two months, waiting for a steam 
tug, which was considered necessary by the char- 
terers’ agents to avoid capture, the master express- 
ing himself ready to sail with the first fair wind. The 
ship was then sent forward by steam power, at the 
charterers’ agents’ expense. The cargo was damaged, 
and the plaintiffs lost profits by the delay. Held, that 
the master was justified in putting into and remaining 
in port, and that the shipowners were not liable for the 
damage caused by the delay. Ib. 


BILL OF EXCHANGE. 


Undertaking by drawer to provide acceptor with funds 
to meet special contract: equity of acceptor.—The E. 
Company, at the request of the O. Company, accepted 
bills for them on the O. Company, undertaking to pro- 
vide them with funds to meet the bills at maturity. 
The bills were accordingly accepted by the E. Com- 
pany, indorsed by the O. Company, and discounted by 
the A. Company. When the bills arrived at maturity, 
the three companies were in liquidation. The O. Com- 
pany had not provided the E. Company with any funds 
to meet the bills. The A. Company, who were the 
holders of the bills, proved against both the O. and E. 
Company, and obtained the full amount. The E. Com- 
pany claimed to prove against the O. Company for the 





pay. Held, following Prehn v. Royal Bank of Liver. 
pool, L. R., 6 Exch. 92, that there was a special con- 
tract between the O. and E. Companies, and that the 
claim of the E. Company must be allowed. Re The 
Oriental Commercial Bank, limited (Claim of the Euro. 
pean Bank). Chan., 24 L. T. R. 936. 


CONSIGNOR AND CONSIGNEE. 


Vesting of property in goods: condition precedent; 
bill of exchange and bill of lading sent together. P.N, 
& Co., of Pernambuco, purchased cotton for the plain- 
tiff, a Manchester merchant. Two lots were received 
by the plaintiff under bills of lading forwarded to him 
by the Liverpool agents of P. N. & Co., together with 
two bills of exchange for the amounts, the invoices 
being made out “ on account of and at the risk of ’’ the 
plaintiff. These bills of exchange were accepted by the 
plaintiff and paid by him at maturity, but he protested 
that part of the cotton had not been bought according 
to his instructions. P. N. & Co. then forwarded the 
remainder (200 bales) of cotton by one of their own 
steamers, and wrote to the plaintiff, inclosing an 
invoice ‘‘on account and at the risk of” the plaintiff, 
and saying that they had drawn on him for the amount, 
and that they inclosed the bill of lading. The bill of 
lading, which was indorsed in blank, was not, however, 
inclosed, but was forwarded, together with the bill of 
exchange, by P. N. & Co. through their Liverpool 
agents to the plaintiff. The plaintiff, on the ground 
that his order had not been complied with, refused to 
accept the bill of exchange, but he retained the bill of 
lading, paid the freight, and received a delivery order 
for the cotton, signed by the defendants, who were un- 
aware that the bill of exchange had not been accepted. 
On a refusal by the defendants to deliver the cotton, 
the plaintiff brought trover. Held (affirming the judg- 
ment of the court of exchequer chamber), that the plain- 
tiff was not entitled to recover, the intention with 
which the bill of exchange and the bill of lading were 
sent to the plaintiff being, that the bill of exchange 
should be accepted or the bill of lading returned; 
and, therefore, that the bill of lading, on his refusal to 
accept the bill of exchange, gave no right of property 
to the plaintiff. Shepard v. Harrison and ano., H. of 
L., 24 L. T. R. 857. 


MALICIOUS PROSECUTION. 

Action for, against railway companies: reasonable 
and probable cause: evidence of want of: what is suf- 
ficient, and by whom to be given: misreception of evi- 
dence: misdirection: nonsuit: malice.— C., a drayman, 
being engaged by the defendants to cart a quantity of 
iron rail ends, on the 16th August, 1870, from their goods 
station at S. to the premises of M. and A., manufac- 
turers, in another part of the same town, employed the 
plaintiff, a lad of fifteen years of age, to assist him in 
the job. The plaintiff, accordingly, took several cart 
loads of rail ends on that day from the station to M. 
and A.’s premises. A complaint being made by M. and 
A. as to the quantity of rail ends delivered at their 
works, an inquiry was at once instituted, and, a consid- 
erable quantity being found to be missing, the defend- 
ants, after investigating the matter by H., their own 


detective officer, and other servants, and acting upon - 


the advice of their solicitor, caused both C. and the 
plaintiff to be arrested on the 5th October, upon a war- 
rant issued on the information of H., and to be taken 
the next day before a police magistrate upon a charge of 


stealing the missing railends. Some preliminary evi-- 
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dence having been taken, the company’s solicitor stated 
that he should be prepared with further evidence on a 
future day, and thereupon C. and the plaintiff were 
remanded for a week, the plaintiff being admitted to 
pail. Upon being brought up again on the 13th Octo- 
ber, no evidence was offered against the plaintiff, and 
et the instance of the company’s solicitor he was dis- 
charged, C. being committed for trial, and being after- 
ward tried at the sessions and acquitted. 

Upon the trial, before Brett, J., of an action by the 
plaintiff against the company for a malicious prosecu- 
tion, the plaintiff in evidence stated the above facts, 
and positively denied having committed any felony, 
and declared his ignorance of any having been com- 
mitted. Being cross-examined by the defendants’ 
counsel as to what took place before the magistrate on 
the 5th October, his evidence as to that was objected 
to by his counsel, on the ground that evidence of what 
was said by other persons before the magistrate, at a 
time when the plaintiff was a prisoner, and could not 
answer, tending to show that a felony had been com- 
mitted, was not admissible; but the objection was 
overruled. The plaintiff was nonsuited by the learned 
judge, on the ground that there was no evidence of a 
want of reasonable and probable cause, or of malice; 
the learned judge being also of opinion that, on the 
authority of Purcell v. Macnamara, 9 East, 363, 1 
Campb. 199, the plaintiff was bound to give evidence 
of a want of reasonable and probable cause, which he 
had not done, and that there was evidence that evi- 
dence was given before the magistrate, which the 
plaintiff had not produced. Upon a rule to set that 
nonsuit aside, on the grounds, first, of misdirection, 
inasmuch as there was evidence for the jury of a want 
of reasonable and probable cause; and secondly, of 
misreception of evidence, it was held, by Kelly, C. B., 
and Cleasby, B. (making the rule absolute for a new 
trial, Bramwell, B., dissentiente,) that the nonsuit was 
wrong, and that there was evidence for the jury of 
a want of reasonable and probable cause. 

By Kelly, C. B. — The evidence of a want of reason- 
able and probable cause is, of itself, if believed by the 
jury, evidence of malice to maintain the action; and 
the deputing, by the defendants, the power to charge a 
person with a felony, to a detective officer, who, with- 
out any knowledge of his own, but acting on informa- 
tion, swears positively that such person has been guilty 
of a felony, is, in the absence of evidence by the 
defendants of reasonable and probable cause for insti- 
tuting the proceedings, evidence of malice entitling 
the plaintiff to maintain the action. 

Sed quere, whether such an action will lie at all 
against a corporation. 

By Cleasby, B.— A plaintiff must give some evi- 
dence of the want of reasonable and probable cause, 
a: | the mere discontinuance of the proceedings is not 
siuicient evidence of that. But the plaintiff here 
having negatived, as far as he could, the evidence of 
reasonable and probable cause, it was for the defend- 
ants to make it out, if there was any. 

Sed contra, by Bramwell, B.— First, the evidence 
objected to was admissible on the grounds that it was 
given at the time when the plaintiff was in the dock, 
and had a right to cross-examine the witness, and that 
it was evidence which the defendants were entitled 
now to give, as showing that the plaintiff knew what 
the cause was on which they had acted. Secondly, 
the learned judge was right in holding that the plain- 
tiff had failed to show a want of reasonable and proba- 





ble cause, and it was for the plaintiff to show what the 
alleged cause on which the defendants acted was, and 
that it was unreasonable and groundless. Purcell v. 
Macnamara, 9 East, 361; 1 Campb. 199; 2 Stark. on 
Ev. (3d ed.) 682. Thirdly, there was no evidence of 
malice against any one. Fourthly, the action will not 
lie against a corporation which is incapable of feeling 
or suffering from, or being actuated by, malice. Hen- 
derson v. The Midland R. R. Co., Ex. 24, L. T. R. 881. 


MARINE INSURANCE. 

Particular loss suffered by ship while insured under 
one policy, and total loss while insured under another: 
merger of partial into total loss: rights of insured.— 
Plaintiff insured his ship with various underwriters, 
among whom were défendants, for the voyage from L. 
to C., and thirty days after arrival at C. Before the 
ship reached C. she suffered a particular loss. Plain- 
tiff, not knowing of this, insured her while at C., and 
on the voyage from C. to L., under a valued policy (the 
value taken fairly representing the real value of the 
ship in an uninjured state) with various underwriters, 
among whom were defendants. On arrival at C. the 
ship was taken into dock, where it was ascertained that 
considerable repairs were required. These repairs were 
set on foot, but before they were completed, and after 
the first policy had expired and the second policy had 
attached, the ship was totally destroyed by fire. The 
two policies were altogether independent of each other. 
Held, that plaintiff was entitled, under the first policy, 
to recover, not only the cost of the repairs actually 
executed, but the whole amount that it would have cost 
to complete the repairs rendered necessary by the 
damage sustained, and, under the second policy, the 
sum at which the ship was valued in the policy, with- 
out any deduction in respect of that part of the sum 
claimable under the first policy, which had not been 
actually expended in repairs. Lidgett v. Secretan et al. 
C. P. 24, L. T. R. 942. 


NEGLIGENCE. 

Railway: a brick falling from the structure of a 
bridge.—The defendants’ railway crossed a public 
highway by means of a bridge, which consisted of iron 
girders resting on perpendicular piers. As the plain- 
tiff was passing along the highway under the bridge a 
brick fell out of one of the piers and did him serious 
injury. It also appeared that, the pier being shortly 
afterward examined, there were several other places 
in it from which bricks appeared to have fallen since 
the accident. The jury having found for the plaintiff, 
held, that there was evidence of negligence sufficient to 
support their finding. Kearney v. The London, Brighton, 
etc., Railway Co., Ex. Ch. 24, L. T. R. 913. 

TRADE-MARK. 

Spurious imitation: consignment to agent ignorant of 
the fraud: injunction: costs.—Certain goods bearing a 
spurious imitation of the plaintiff’s trade-mark were 
shipped by foreign merchants to the London docks, to 
the order of a London firm who were not dealers in the 
goods in question, but merely acted as forwarding 
agents. On a bill by the plaintiff to restrain the remo- 
val of the goods from the dock with the spurious brand 
on them, held, that the London firm were as liable as 
if they were dealers in the goods in question, but that, 
as it was proved that they were not guilty of participa- 
tion in the fraud of the foreign merchants, and as they 
had given the plaintiffs all information in their power, 
no costs would be given against them on their under- 














taking to give information to the plaintiff in the event 
of their receiving a consignment of any more goods 


VENDOR AND PURCHASER. 

1. Contract for sale: time essence of contract: objec- 
tion.— Under a contract for sale it was provided that 
the vendor should deliver his abstract within twenty- 
eight days, and that the purchaser should make his 
requisitions within a like period, and that every objec- 
tion not so made should be considered as waived, and 
that in this latter respect time should be of the essence 
of the contract. The vendor did not deliver the ab- 
stract within the specified time, and it was held 
that his omission to do so wholly relieved the purchaser 
in making his requisitions from any obligation as to 
time. Upperton v. Nicholson, Chan. 25, L. T. R. 4. 

2. On the delivery of the abstract a valid objection 
was patent on the face of it, but it was not taken, 
though other requisitions were made; further abstracts 
were delivered and negotiations were continued, which 
ended in disagreement and the filing of a bill for spe- 
cific performance by the vendor. A decree was made 
directing in the common form a reference as to title. 
Held (reversing the decision of the master of the rolls), 
that, as the decree contained no direction that any ob- 
jection possible on the abstract should be considered as 
waived by the fact that the purchaser had not taken it 
when he first perused the abstract, it was still open to 
the defendant to insist on the objection which he had, 
at first, not made. Ib. 

3. But under such circumstances he was allowed no 
costs of the suit, although the objection was a valid 
one, and fatal to the vendor’s title. Ib. 

4. Wherever a reference as to title is made, it means 
of necessity a title “‘having regard to the contract,” 
whether these or similar words be in the decree or 
not. Ib. 

VOLUNTARY DEED. 

An old man of eighty-six years of age executed a con- 
veyance of certain freeholds in consideration of natu- 
ral love and affection, to his son, to the use of himself 
for life, with remainder to his sonin fee. The deed did 
not contain any power of revocation, and the propriety 
of inserting such a power had not been suggested to the 
grantor. Subsequently the grantor conveyed all his 
property to his daughter, who, by the deed of convey- 
ance, covenanted to indemnify him against a mortgage 
debt, to which part of the property was subject. Ona 
bill by the daughter to set aside the prior voluntary con- 
veyance, held, that the deed must be set aside, as it 
contained no power of revocation, and as it was clear 
that the propriety of reserving such a power had not 
been suggested to the grantor; but without costs, as 
there was no evidence that the execution of the deed 
had been obtained by fraud. Mountford v. Keene, 
Rolls, 24 L. T. R. 925. 

WILL. 


1. Construction: period of distribution: issue: chil- 
dren.—The will of a testator contained a direction to 
trustees, after failure of limitations to A. and B., to sell 
and pay a share of the proceeds to the children of C., 
‘then living” and to pay another share to D. for life, 
with remainder over to the children of C., ‘“‘then liv- 
ing,” asin respect of the first share. The words “then 
living’’ were held, in both clauses, to refer to 
the same class of children, namely, those living at the 
failure of the prior limitations. But where, after di- 
vers other limitations, there was a limitation to one for 
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life, and after his decease, to his issue, “ then living,” 
“then” was held to refer to the death of that last ten. 
ant for life. Heasman v. Pearse, Chan. 24, L. T. R. 864, 

2. The word ‘“‘issue,’’ meaning issue indefinitely, in 
some parts of the will, was held to mean issue in the 
first degree in others, but the word “issue” by refer- 
ence to a parent was held to mean “children.” Every 
limitation after an estate tail must, like an original es- 
tate, be good in itself, unless it be by way of contingent 
remainder, which must take effect, if at all, during the 
continuance of the estate tail or at the moment of its 
determination. Ib. 

3. Leaseholds were settled to the same uses as free- 
holds by words of defective reference; but these words 
were, nevertheless, held to refer sufficiently to the 
limitations of the freeholders. Ib. 

4. The will contained a devise on the decease of J. to 
the children of A. H. then living, and the issue of 
such of them as should be then dead leaving issue, share 
and share alike, but so as such issue should have no 
greater share than his or her deceased parent would 
have had if living. The children of A. H. living at the 
decease of J. were held, as a class, to take as tenants in 
common with the classes of deceased children, but the 
members of each such class to take as joint tenants. Ib, 


a 


DIVORCE. 


THE MOHAMMEDAN LAw.—It is well that we have 
not in England any thing like the Mohammedan law of 
divorce, or wives would be in asad way indeed. The 
high court of Bombay has just given a decision, under 
which a woman marrying a follower of the prophet 
may give up the idea of having any rights. It appears 
that the wife of a Mussulman of the Khoja caste having 
been cruelly ill-treated and banished from home by 
her husband, from whom she had lived apart for some 
years, applied to the police magistrate for a mainte- 
nance order, which was made accordingly. But three 
weeks after, the husband, without alleging any miscon- 
duct on the part of his wife, divorced her according to 
the regular forms of the Mohammedan law, which 
places the woman, in this respect, completely at the 
mercy of the man. He then applied to the magistrate 
to have the order for maintenance canceled, as the 
woman was no longer his wife. The question was re- 
ferred to the high court, and the judges unanimously 
decided that the legislature, in granting to police 
magistrates a discretionary power to allow alimony to 
wives separated from their husbands, did not intend 
to create a new marriage law for either Mussulmans or 
Hindoos. Therefore the woman, having been divorced, 
had no claim upon the man for maintenance. The 
position of the judges is clear enough; but their decis- 
ion has caused great alarm, as the present is only a 
representative case. There are hundreds of Mussulman 
women who wish to appeal to the English law against 
the brutality of their husbands, but dare not now do 
so for fear of being divorced. The emergency seems to 
call for special legislation. There is no need to alter 
the Mohammedan law of divorce : and religious preju- 
dices could not be offended by an act providing for the 
maintenance by Mussulmans of their divorced wives, 
when the wives have been divorced without reasonable 
cause. English law has interfered with native cus- 
toms, both Mohammedan and Hindoo, far more than 
this, and the provision would be a wholesome check 
upon a class peculiarly difficult to regulate in their 
domestic affairs. — Irish Law Times. 
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DrvoRcE MADE EASY.— The law courts of some of 
the States of North America — Indiana among others 
—are distinguished for the ease and readiness with 
which they grant divorces, but they apparently would 
have had to shorten their form of process if the Com- 
mune had not come tc an untimely end last May. The 
following was the formula made use of by the citizens 
Michel and Aubry, who acted as secretaries to a com- 
missary of police in Paris under the Commune: 

“The citizen A—— and the citizeness B—— having 
recognized that, owing to the incompatibility of their 
characters, life in common has become insupportable 
for them, have agreed to ask for a friendly (a l’amiable) 
separation, which has been granted them. In conse- 
quence, they are, and remain separated, and are not to 
be troubled (inquiétés) by each other. Done, in a triple 
copy, at Paris, the floréal, year 78. 

“ Signed by the parties concerned, by the commissary 
of police, and witnesses.”’ 

We regret to say that the citizens Michel and Aubry 
were respectively condemned by M. Cazenave, the 
police magistrate, to twelve and six months’ impris- 
onment for usurpation of legal functions. — Pail Mall 
Gazette. 
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CORRESPONDENCE. 
DISTRIBUTION OF WIFE’S PERSONAL ESTATE. 


Editor Albany Law Journal: 

Sir—If your correspondents, J. G. Collins, Esq., 4 
Alb. L. J. 115, and Henry Brewster, Esq., id. 147, will 
allow a third person to put in an appearance, I would 
suggest: That, as sec. 29, title 2, chap. 6, part 2, R. S., 
remains unrepealed, as to granting letters of adminis- 
tration, the husband is now, as prior to the married 
woman acts of 1848-9, entitled to administration on 
his wife’s estate, in all cases. The distribution of the 
surplus was provided for in old sec. 79, and is now pro- 
vided for in new sec. 79. Prior to the amendment of 
1867 repealing sec. 30, title 2, and nullifying old sec. 79, 
title 3, the husband was not bound to account to any 
one for the surplus of his deceased wife’s personal 
estate after paying her debts. But now, by this sec. 
79, as amended by sec. 11 of chap. 782 of 1867, if the 
wife die, “‘leaving descendants,’’ he is required to 
account for and distribute to such ‘‘ descendants” 
(which means children or descendants of children 
only, 2 Bradf. 413, and 1 id. 314, 318), two-thirds of such 
surplus, in accordance with the rule prescribed for 
widows in sec. 75, title 3, chap. 6, part 2, sub. 1. The 
authority for this is in the amended sec. 79, which pro- 
vides that ‘‘The preceding provisions, respecting the 
distribution of estates, shall apply to the personal 
estates of married women dying, leaving descendants.”’ 
* * * This reference embraces, at least, the preced- 
ing sec. 75, containing the “‘ order of distribution,” and 
fully authorizes the court in reading sec. 75, to read it 
with the addition to the word “‘ widow” of the words 
“or widower, in case the estate be that of a married 
woman dying, leaving descendants,’’ or some other apt 
words to make the distinction. For it is plain that, if 
the order of distribution prescribed in sec. 75 is to ap- 
ply to the estates of married women “ dying, leaving 
descendants,’’ we must, when distributing the surplus 
of her estate, give the widower the position occupied 
by the widow in sec. 75. This is the plain import of the 
two sections read together. 

In this connection it will be well also to bear in mind 
the fact, that sec. 29, title 2, is under the head and on 








the subject of granting letters of administration, while 
secs. 75 and 79, title 3, are under the head and on 
the subject of distribution, which is a step in setting 
up the estate before the surrogate subsequent to that of 
granting letters ; and also, that sec. 29 is in title 2, and 
prior in its position in the statute, to secs. 75 and 
79, title 3; and sec. 79, being in hostility to the latter 
clause of sec. 29, must prevail over and repeal it to the 
extent of such hostility. (10 W. R. 547, per cur.) Con- 
sequently we are to look to amended sec. 79 for the 
true and only rule in the cases provided for in it, viz. : 
those of ‘‘ married women dying, leaving descendants.”’ 

Then, as to those dying, without leaving descend- 
ants; since the repeal of sec. 30, title 2, and the amend 
ment of sec. 79, title 3, there does not appear, so far as 
I have been able to discover, any statutory provision 
extant, modifying “the rules of the common law,”’ 
which give the surplus to the husband, as suggested in 
the closing part of Mr. Brewster’s article. 

If the case of Barnes v. Underwood, which I have 
not seen, gives the surplus in such cases to. “‘ cousins 
and nieces,’’ to the exclusion of the surviving husband, 
I should like to know upon what reasons or authority 
such a decision is founded or supported, without some 
further action of the legislature on the subject. 

But with the foregoing views of the force of the sec- 
tions as they now stand, I see no occasion for any 
further interference by the legislature. 

C. D. LAwTon. 


BOOK NOTICE. 


The Law of Estoppel. By Henry M. Herman, Attorney 
_ Counselor at Law. Albany, W. C. Little & Co., 


We believe that this is the first extensive treatise 
that has appeared upon the subject of estoppel, and, so 
far as we are able to judge, the author has performed 
well the task he undertwok. Heretofore the prac- 
titioner has, upon this somewhat important branch, 
been obliged to rely wholly upon digests and reports, 
so that this pioneer work will be welcomed by every 
one who is to any extent employed in the preparation 
of cases for trial or argument. The accumulation of 
reported decisions has already become so great that 
the lawyer can no longer hope to consult any consid- 
erable portion of them upon any one subject. Even 
the most industrious are compelled daily to rely more 
and more upon elementary books. To be sure, many of 
the present reported opinions are substantially repeti- 
tions of what has been said over and over again before, 
yet each new case is a variation somewhat from every 
old one. 

The multiplication of decisions either evolve new 
principles or render the old ones better understood. 
In this result the lawyer of to-day has one advantage 
over the one of a hundred years ago. He has more and 
better law. But much being given much is required, 
so that he is expected to know the law with more accu- 
racy than his predecessor. So it becomes necessary 
for him to do what was done by those who studied the 
law before there were reports or digests to study the 
principles. This necessity is evident from the demand 
there is for topical text-books. 

That there have been, in answer to the demand, many 
hastily gotten up and inferior works issued is un- 
doubtedly true, but these have not been wholly worth- 
less. They were prepared in haste because the call 
was urgent ; they were inferior because there was no 
time to make them better. The temporary want being 
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supplied a new and better school of legal treatises is 
coming forward, in which ability and industry are 
manifest. In this school we do not hesitate to place 
Mr. Herman’s work. He has fully and clearly, and as 
concisely as the nature of the subject-matter would 
admit, set forth the principles of the law of estoppel as 
it stands to-day, citing sufficient authority of both 
late and early date in their support. The book con- 
tains 662 pages; is thoroughly indexed. Its mechanical 
execution is excellent. 
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BOOKS RECEIVED. 
We have received the following publications which 
we will notice at an early day: 


Ente? s New York Civil and Criminal Justice. Fifth 
W. C. Little & Co., Albany, 1871. 


oF 1 Code a California. Division second; Part IV, 


Pe ath Law Journal. i I, LF aa 1; Septem- 
ber, 1871. Edited by Daniel T New York, 
Baker & Voorhis ; St. Louis, Hugh R Hildreth. 


Waverly Novels. Vol. 22; centenary edition. Little, 
Brown & Co., Boston, 1871. 





GENERAL TERMS. 
lst Monday in November, first department, New 


ork. 
2d ed in November, third department, Sche- 
nectady. 
— Tuesday in November, fourth department, Syra- 
‘ od "Monday in December, second department, Brook- 
yn. 
——_+- > —_—_ 


Computsory EpucaTion. — The English elementary 
education act contains several features which perhaps 
might be to advantage incorporated in our own school 
laws. Among other sensible provisions there is one, 
te be put in force at the discretion of the local school 
boards, for compelling the attendance at school of chil- 
dren not otherwise learning or working. The justice 
and wisdom of such legislation had been established 
by sound argument and sad practical experience, which 
proved that the community suffers a huge amount of 
mischief in every way from the idleness and ignorance, 
too readily seduced to positive crime, so frightfully 
prevailing among the poor, neglected youth of large 
towns. In London, society has been obliged, in self- 
defense, to resolve on the application of a forcible 
treatment to remedy this growing evil, and the opera- 
tions of the school board of that city have already been 
extended to the apprehension of vagrant boys, and 
their committal to the industrial schools. In Prussia 
this system has been in force for many years, and with 
the best results. In that country no person can grow 
up ignorant of the elementary branches of education, 
as every boy and girl is compelled to attend school a 
certain part of every year, and the consequence is, that 
Prussia has no ignorant class of people within her bor- 
ders. The whole naticn is intelligent. The practical 
worth of this national characteristic was signally dis- 
played during the late war with France, when an edu- 
cated and intelligent people came into conflict with one 
not less brave, but less educated and less intelligent as 
a nation, and defeated them as no nation was ever de- 
feated before. It is worth while to inquire whether 
similar legislation could not be advantageously adopted 
in the several States of this Union. — Harper’s Weekly. 





LEGAL NEWS. 


It has been judicially decided libelous in North 
Carolina to call a man a “‘ Pennsylvania Yank.” 

“Snoring on the levee” was the crime for which $% 
fine was imposed by a New Orleans magistrate. 

A lady has applied for admission into the Harvarj 
law school. 

The chief justice of India died at Calcutta on the 
20th of September, from wounds inflicted by an as. 
sassin. 

The Swiss federal council having tendered their hal] 
at Geneva for the council chamber of the board of 
arbitrators, the commissioners have mutually desig. 
nated December 15 as the day of the first meeting. 


Virginia is re-establishing the whipping posts of 
“ by-gone days.’”’ The criminals in that State, it is 
said, prefer taking retribution in that way, rather than 
in the shape of long imprisonment. 


It is said that in certain districts of Hungary, the 
courts still extort confessions by torture from persons 
accused of crime. Minor offenses are not punished 
by imprisonment, but by flogging. 


The commissioner of internal revenue decides that 
the interest on the new funded loan bonds of ’81 is not 
to be included in the returns for taxation in comput- 
ing the government tax of two and one-half per cent 
on the net earnings of the bonds. 


No cases will be heard by the United States and 
British claims commission before December. The 
rules adopted do not exclude any claims having the 
color of justice. The claims of British subjects resid- 
ing in the South during the late war will not exceed 
$5,000,000. 


The supreme court will resume its sessions shortly, 
and among the first cases on the calendar which were 
argued last term and are awaiting decision, is the con- 
stitutionality of the direct tax on cotton levied a few 
years ago and afterward repealed, but under which 
several millions were paid into the treasury. 


There are now pending in the various United States 
courts, internal revenue cases representing $2,771,993. 
These cases are principally assessments against dis- 
tillers and tobacco manufacturers, suits for the recov- 
ery of which are instituted upon their bonds. These 
cases will all be pressed to a trial at the coming fall 
sessions of the courts. 


A question has arisen in the courts of Maryland as to 
the rights of negroes to vote, who, previous to their 
enfranchisement, served terms in the penitentiary for 
infamous crimes. Judge Magruder, of the seventh 
judicial district, is said to have decided that such 
persons have a right to vote. In the second district, 
the full bench has decided the other way. The question 
will doubtless be referred to the appellate tribunal of 
the State for an authoritative and final decision. § 


About seven thousand five hundred claims have been 
indexed by the southern claims commission; the ag- 
gregate amount of alleged damages being upward of 
twenty millions of dollars, owing to seizures of supplies, 
etc., for the United States troops, belonging to those 
claiming damages who have been Union men during 
the late war. Evidence has been taken in six hundred 
cases and decisions arrived at on one hundred and 
fifty. 
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JUVENILE OFFENDERS AND VAGRANTS. 


One of the questions which our advancing popula- 
tion and the increasing number of thickly settled dis- 
tricts brings to the legislature is, what shall be done 
with juvenile offenders and vagrants? We have, 
growing up in our midst, a large number of young 
persons, who are either without parental restraint, or 
are under the control of fathers and mothers whose 
training is wholly injurious. If the outside public did 
not interfere, and the power of law or the influenc® 
of individual effort was not brought to bear in the 
matter, nearly all these youths would remain in igno- 
rance and vice, and in the end become criminals and 
outcasts. 

In the cities of the old world, where this unfortu- 
nate and dangerous ciass has been longer known than 
with us, numerous attempts have been made, looking 
toward the restraint and reform of youthful offenders, 
and the education of those whose only sin was pov- 
erty and the want of a good home. Charitable associa- 
tions have been in existence for many years, designed 
to furnish vagrant children with food and shelter, to 
instruct them in trades, and to secure for them per- 
manent employment during their minority. Pro- 
vision has been made in most countries, by law, for 
the care of those having no parents, or whose parents 
had abandoned them, and schemes without number 
devised to afford these children opportunity for lead- 
ing a respectable life, and to shield them from the 
almost certainty of an existence of misery and crime. 

What has been done abroad has, of course, as the 
necessity became evident, been followed here, and we 
have all over the country institutions designed for the 
reception of offenders and vagrants, whose tender 
years not only forbade their incarceration with older 
persons oceupying a similar position, but gave hope 
that under proper treatment their morals and man- 
ners might be mended, and they be enabled to start 
in life with a fair prospect of obtaining its material 
blessings. These institutions have different titles, 
being known as asylums, houses of refuge, protect- 
ories, reform schools, etc., the names being evidently 
chosen for the purpose of conveying the idea that the 
place designated was not a prison, but a sort of home 
where the erring or unfortunate child was to receive 
guidance, and not punishment, where the discipline 
savored not of a jail but of a household, and the 
restraints of parental care, rather than those of penal 
servitude, should be felt. 

These institutions have been partially successful, 
and only partially. Through them many persons 
have been rescued from the disaster of a life of in- 
famy. Still we find in every city numerous boys 
Who obtain, through uncertain employment and petty 
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theft, means for supplying their necessities or grati- 
fying their desires, and young girls who choose a life 
of shame as a step upward. Some of these children 
have parents who not only acquiesce in the conduct 
of their offspring, but encourage it for the sake of 
personal profit. All these regard such institutions as 
places of confinement, and use every effort to prevent 
the consignment of any person to their care. So the 
very class whom it is designed to benefit are antago- 
nistic to every effort made for them in this direction. 
There must be some reasons for this antagonism, 
which we believe those interested in the matter 
would do well to consider. Some of these reasons 
are valid and some, perhaps, should be allowed no 
countenance. Yet it is proper to look for the causes 
of even partial failure of any work and see if some- 
thing may not be learned from experience, and, if 
possible, make ill success a means for the accomplish- 
ment of what we have undertaken to do. 

We have made a distinction between those who are 
sent to these various institutions, by classing them as 
offenders and vagrants. By offenders we mean those 
who have been convicted of some criminal act, and 
have, instead of being committed to some penal estab- 
lishment, been, in pursuance of a humane statute, 
sent to one of these places; by vagrants, those with 
no regular home, who have, in one way or another, 
come into one of the same places, Perhaps, when he 
or she reaches there, it would be impossible to deter- 
mine to which division any particular person might 
belong. Undoubtedly in very many, if not in most, 
instances, the moral character of the vagrant and the 
offender does not much differ. But in the one case 
society has branded the individual with the stigma of 
a conviction for crime; in the other, he is guilty only 
of involuntary poverty. The latter dereliction men 
frequently forgive; the former, hardly ever. Thus 
we have, theoretically, two classes of inmates at these 
quasi charitable establishments. When the period of 
probation or education is over, one is to go forth into 
the world with a reputation free from blemish, while 
the other must bear through life the odium of proved 
or acknowledged guilt, from the full legal penalty of 
which his years alone saved him. 

But, practically, these results follow. The guilty 
and innocent going to the same place and receiv- 
ing the same treatment, the popular mind is apt to 
forget the distinction between the two classes, and it 
soon becomes a disgrace to have been an inmate of an 
institution of this character. In the State of New 
York it is as insulting to tell a boy he has been to the 
house of refuge, as to tell a man he has been to the 
State prison. The impression made in both instances 
is, that the party addressed has been convicted of 
some felony or misdemeanor, for which detention, in 
one place or the other, was the punishment. Of 
course, the matter may be explained, but, in most 
instances, the explanation will be not understood or 
not believed, 
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We think, therefore, that the mingling together of 
persons sentenced for criminal offenses, and those who, 
so far as the law is concerned, are only unfortunate, is 
a mistake that operates to the prejudice of the indi- 
vidual whom it is designed to benefit, by destroying 
his reputation, and inflicts an injury upon the public, 
by rendering all movements for the rescue and reform 
of abandoned children unpopular. 

There is another cause why very many of these 
institutions have accomplished so little. This has 
been the introduction of religious instruction. In 
speaking concerning the point, we desire to cast no 
reflection on the intentions of those who have labored 
so zealously for the welfare of our unfortunate classes. 
But it has seemed to us that they have sometimes 
carried on their work in such a manner as to defeat 
the very purpose for which it was begun. The main 
end sought has been claimed to be, the making of 
good citizens from persons liable to make themselves 
bad ones. For this, laws have been passed, and pub- 
lic moneys appropriated. If this end is gained public 
opinion will be satisfied. Whatever may be demanded 
in other countries, the theory of our government for- 
bids the inculcation by public authority of religious 
tenets. Yet we find, in almost all these institutions, 
the teaching of doctrinal dogmas a prominent feature 
in their course of instruction. As men do not all 
agree on the same dogmas, it has been found neces- 
sary to multiply reformatories, so that each faith shall 
be accommodated; thus the State becomes a religious 
educator. All this would do little harm if the ten- 
dency was not in taking care for the spiritual welfare 
to overlook the temporal, seeking to fit the individual 
for the life hereafter, and forgetting the no less essen- 
tial duty of fitting him for the life here. 

A third reason why reformatories have done less 
than they ought may be found in the methods of 
manual labor usually adopted in them. The pretense 
of their managers is, that a child committed to their 
care will be instructed in some useful trade, whereby 
he may afterward earn an honest livelihood. But for 
the most part, this pretense is wholly false, the child 
being generally taught only to perform some single 
simple mechanical process, and this not that he may 
be better able to support himself when he grows up, 
but in order that certain work for which the institu- 
tion gets pay may be accomplished. Tasks, monot- 
onous and laborious, are given out, and their per- 
formance enforced by penalties. The character and 
effects of this system are fully set forth in the report 
of the commission on prison management, made to 
the legislature last winter. While there may be dif- 
ference of opinion as to the policy of abolishing the 
contract system in our State prisons, we cannot see 
how any unprejudiced person can favor its retention 
in places where the only inmates are children. To 
do so makes consignment to a reformatory equiva- 
lent, in fact, to imprisonment at hard labor, and it is 
so regarded by a large portion of the people. 
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ON THE TRANSMISSION OF BILLS OF LAD. 
ING AND OTHER NEGOTIABLE INSTRU- 
MENTS BY TELEGRAPH. 


As the subject described in the heading to this 
article will probably be new to most of our readers, 
it will, perhaps, be best for us to arrange the various 
points involved in the consideration of it in the order 
in which they first occurred to us. 

The question was first suggested to us by a case in 
the court of chancery, respecting bills of lading, and 
as, possibly, some of our readers may not be familiar 
with these documents, we will commence by stating, 
shortly, what a bill of lading is. A bill of lading isa 
receipt given by the master of a ship for goods placed 
on board her. Its form is liable to be varied, at the 
desire of the shipper, but it will be generally found 
to contain an accurate description of the goods, with 
an acknowledgment by the master that they have 
been placed on board his ship, and an undertaking by 
him to deliver them at the port of destination, to the 
shipper, or such person as he may order. The ship- 
per then generally sends this bill to the person 
to whom he wishes the goods to be delivered 
at the port of destination, indorsing on it an 
order that they are to be delivered to that per- 
son, and the person indicated then takes the bill 
to the ship, when it arrives, and claims the goods. 
It is not, however, necessary that the goods should 
be claimed by the person immediately named by the 
shipper. A bill of lading is negotiable, like a bill of 
exchange, and may be indorsed any number of times, 
and the right to receive the goods always passes with 
it. By means of it, therefore, the goods may be sold 
before they have arrived, and without it the intended 
consignee cannot make a title to the goods at all, and 
a valid security upon the goods may, therefore, be 
created by a deposit of the bill of lading. We may 
mention, also, in view of some remarks we shall have 
to make at a later stage, that a bill of lading is gen- 
erally signed in triplicate. The object of this is to 
enable it to be transmitted safely by post. The first 
and second parts are sent independently to the con- 
signee, just as a bank note is often sent in two halves, 
and the third part is kept ready to be sent in case of 
a miscarriage happening to either of the first two 
parts. With these preliminary remarks, we will state, 
shortly, the circumstances of the case in the court of 
chancery, which suggested to us the subject of this 
article. 

A merchant had ordered goods to be sent to him 
from some distant country; he had been informed by 
telegraph of their shipment; and, being in want of 
money, he obtained a loan on giving a promise, in 
writing, to repay the money out of the produce of 
the goods, and, for security, to hand over the bills of 
lading to the lender as soon as they arrived. He was 
then adjudicated bankrupt; the bills of lading fell 
into the hands of his assignee, and the question wes, 
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whether the person who made the loan was entitled 
to the produce of the goods, or whether they be- 
longed to the assignee for the benefit of the general 
creditors. 

Without stopping to discuss the question in whose 
favor this point ought to have been decided, we will 
at once call attention to the thought that it suggested 
to us, that is to say, that it is most desirable that a 
merchant, to whom goods have been shipped, should 
have the power of giving a good security upon them, 
as soon as they have been actually consigned to him. 
A moment’s reflection will show that this end would 
not be obtained by merely deciding the case we have 
mentioned in favor of the lender. Supposing such 
a security as that there given to be good against the 
borrower's assignee or trustee in bankruptcy, what 
is to prevent the merchant from borrowing in the 
same manner from half a dozen different persons, on 
security of the same goods, and what will then become 
of the security ? Clearly, all the lenders but one would 
find their security worthless, and if, when the bills of 
lading arrived, the borrower did not keep any one of 
his promises, but sold the bills to some third party, 
all the former lenders would be excluded altogether. 
It may safely be affirmed, therefore, that at present 
there is no mode by which the consignee of goods 
can raise money upon the security of them until he 
receive the bills of lading, and this must necessarily 
be long after the shipment, and, perhaps, even after the 
arrival of the goods. If, therefore, he requires money 
during this interval, he may find himself unable to 
raise it at all, or only able to raise it at a very high 
rate of interest; and that, although he is possessed of 
property far more than sufficient to repay the loan he 
requires. His property being at sea, he may find 
himself financially at sea also. Now, if we could 
devise a method whereby, as soon as the shipment 
of the goods was announced to the consignee by 
telegraph, he could sell them or give an effectual se- 
curity upon their proceeds, he would be able at once 
to raise money upon favorable terms, to an amount 
differing only by a slight margin from the full value 
of the goods themselves. The money thus raised 
might then be employed in some other commercial 
adventure, which could not now be undertaken at all, 
and the man’s money might be turned over, as the 
saying is, much more rapidly than can be done at 
present. Thus we should stimulate trade, by extend- 
ing legitimate credit, that is to say, by enabling credit 
to be given where it deserves to be given, which 
increases, in fact, the available capital in the world. 
The more certain also we make credit, that is to say, 
the more we enable all persons worthy of credit to 
show their title to it, so much the more difficult do 
we make it for persons who do not deserve it to 
obtain it under false pretenses, and defraud their 
neighbors of their money. If we could but devise a 


simple and certain method of supplying every person 
With a title deed to all credit that he really deserved, 





we might oust misplaced credit altogether from the 
field, and relieve ourselves of" all further fears of bank- 
ruptcies and panics, and the losses caused by them. 
We cannot, of course, hope to arrive at this state, but 
we may make some efforts to come a little nearer to 
it than we are at present, and diminish the frequency 
and intensity of the evils caused by misplaced com- 
mercial confidence. A scheme by which the con- 
signee of goods could make a title to them, the 
moment he was apprised by telegraph of their ship- 
ment, would, we conceive, be a step in this direction. 

We will assume, therefore, that the law ought to 
enable a man, to whom goods have been shipped, to 
give a good security upon them as soon as their ship- 
ment is intimated to him by telegraph. We then 
have to consider next what provisions it would be 
necessary to make in order to enable this to be done. 
First, then, in order to make one security effectual, we 
must deprive the man making it of the means of giv- 
ing another. That is to say, it will not be sufficient 
that he should show the telegram to the lender, and 
give a charge in writing on the goods or their pro- 
ceeds, for he might repeat that process to half a dozen 
people, but he must also give up the telegram to the 
lender, and the possession of it must be essential to 
the validity of the security. For the same reason we 
must take care that our borrower shall not obtain 
more than one copy of the same telegram, and our 
law must, in fact, forbid the issuing of these telegrams 
in duplicate. Again, we must provide measures for 
preventing the correspondent in the foreign country 
from sending more than one telegram relating to the 
same goods, or sending a telegram when there are no 
goods atall. And for this purpose it would seem that 
it ought not to be left to the private individuals to 
send the telegrams, but that an office, under the con- 
trol of the government, should be established, in 
order that its messages might be known to be au- 
thentic. 

There is also another consideration which will lead 
us to this same conclusion, and that is, that ordi- 
narily the bills of lading carry the right to the 
goods; supposing, therefore, a loan to have been 
effected on some goods, of which the shipment was 
notified by telegraph, still, when the bills of lading 
arrived the recipient of them might, as he may now, 
raise money on a deposit of them, or sell the goods 
by their means, notwithstanding the previous security 
effected on the telegram. It might, also, happen that 
the shipper of the goods, after sending the telegram, 
might, himself, transfer the bills of lading to another 
person, mortgaging them to a bank, say, in his own 
country, and the bank would then send them to their 
correspondent at the port of destination, who would 
clearly have a title to the goods. Our law should, of 
course, provide for these emergencies, and the best 
means of doing so would seem to be the institution 
of a responsible office, which should examine the bills 
of lading, and stamp or write upon them, in the lan- 
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guages of both the countries of shipment and des- 
tination, a short note, saying that the rights originally 
annexed to them had been disannexed by telegraph. 
This cancellation of the bills of lading, be it observed, 
is the vital point in our scheme. It should, of course, 
be acriminal act for any person to present fictitious 
documents for the official stamp, and the officer should 
have power to require proper proof from any person 
presenting documents, that he was really entitled to 
the rights which they purported to confer. The best 
means of defraying the expense of the public offices 
would, probably, be by charging a small fee for stamp- 
ing the documents and for announcing the fact by 
telegraph to the person to whom the message was to 
be sent. It might be desirable, at the same time, as 
a further precaution against fraud, that one of the 
copies of the bill of lading should be left at the office 
to be transmitted by post to the person indicated. 
We have hitherto spoken only of bills of lading, 
but the considerations we have entertained may very 
well lead us to go a step further, and inquire whether 
the same system might not be extended, with advant- 
age, to bills of exchange, promissory notes, bank notes, 
and other documents. The general effect of such an ex- 
tension would be to enable all mercantile matters to be 
transacted by telegraph, which can now be done by 
post. The expense of transmission by telegraph 
would, of course, be greater than that by post, so 
that recourse would not be had to the former, unless 
the saving of time would more than compensate for 
the extra expenditure. If we had space to enter into 
the details of commercial matters, we could easily 
show that this would often be the case, and that a 
system which provided for the instantaneous remit- 
tance of money would enable many dealings to be 
effected more advantageously than at present, and 
many others to be undertaken which cannot now be 
transacted at all. In particular, we may point out, 
that, in the dealings which take place between banks 
in different parts of the world, a means of transmit- 
ting money almost instantaneously would be found of 
very great practical utility. People often require to 
have a remittance of money made to them in less 
time than the interval required for the delivery of let- 
ters by post. This can be done at present only in the 
following way: A., at London, say, telegraphs to B., 
at New York, to remit asum of money to him; B. 
then pays it into a bank at New York; that bank 
telegraphs to its correspondents in London, and they 
give A. credit for the sum. This appears satisfactory 
enough, but let us observe, that, in order to enable 
the transaction to be completed, it is necessary that 
the bank at B.’s locality should have a correspondent 
in A.’s locality, who would be willing to give it credit 
for the sum to be remitted. If, instead of supposing 
New York and London to be the termini of the 
operation, we took two provincial towns in England 
and America, this would rarely be the case, and the 
remittance could then only be made by the help of 








one or two more intermediaries, whereby time would 
be lost and expense incurred, for a commission would 
often be charged on such a remittance, and the risk 
would be run of putting a weak link in the chain, 
Now, if the system we are advocating were in opera- 
tion, no bank would find any difficulty in obtaining 
credit on an emergency from another bank, at a dis- 
tant town, since it would only have to transmit an 
approved security of the amount for which credit 
was required; or a remittance might be made, with- 
out risk of loss, direct from one individual to another 
without the intervention of banks at all, and without 
the necessity of paying any commission. 

Considering it, then, to be both desirable and prac- 
ticable that the rights annexed to the documents we 
have mentioned should be transmissible by telegraph, 
it would, of course, be requisite to enable the trans- 
feree to obtain from the telegram all the benefits which 
he would derive from the original documents them- 
selves. We have then to consider what conditions 
have to be fulfilled in order that this may be done. 
First, then, it should seem that the transferror should 
indorse the original documents, if necessary, to the 
transferee, and do all other things whieh might be 
required for perfecting his title; next, that the tele- 
gram should set out the whole of the document, and 
give official notice that the document set out had been 
stamped with a telegraph stamp, and the rights an- 
nexed to it transferred to the person mentioned. And 
it would be best that the telegram should be addressed, 
not to the transferee himself, but to the public officer 
of the telegraph office nearest to his abode. Then, at 
the receiving office, a fair copy should be made of the 
document transmitted, on good paper, to be stamped 
at the cost of the transferee with the stamp which it 
would have been necessary to affix to the original 
document if it had arrived in the ordinary way, and 
also, probably, with an extra stamp to cover the ex- 
penses of the department. This document might 
be conveniently called a certified telegram. A clause 
should be printed in the paper, with blanks to be 
filled up in each particular case, certifying that an 
official telegram had been received from the place 
whence it was sent, stating that a document in the 
words thereon written had been stamped with a tele- 
graph stamp, and the rights annexed to it transferred 
to the transferee. This document should, then, to all 
intents and purposes, represent the original document 
which had been stamped in the distant country. It 
should be transferable by the same means; it should 
impose the same obligations on an indorser; it should 
authorize all payments made on the strength of it, and 
be receivable in evidence in all courts of justice. It 
should carry, in fact, all the rights belonging to the 
original document, with the right to possession of that 
document superseded. It might also be included in 
the list of documents, whose rights could be transmit- 
ted by telegraph. 

It would not, in the first instance certainly, be 
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necessary to have a department for the purposes we 
are considering annexed to every telegraph station, or 
any thing near it. It would probably answer all pur- 
poses if there were one in every great port or great 
commercial town in every country. The persons 
desiring to make remittances by telegraph would 
probably reside in the neighborhood of these towns; 
and if they did not do so, they would find little diffi- 
culty in getting their business done for them by means 
of agents, who would spring up as soon as they were 
required. With respect to the receipt of remittances, 
the same remark also applies; but if, in any case, a 
remittance had to be made to a person living at a dis- 
tance from any of the centers, it might be effected by 
sending the certified telegram to the person indicated 
by post. A similar system is, I believe, often adopted 
now in the transmission of telegrams, that is to say, 
a direction is sent to the master of the office at which 
a telegram is received, to send it on by post, instead 
of resorting to the more expeditious, but more costly, 
process of employing a special messenger. 


++ 
oo 


A QUESTION UNDER THE BANKRUPT ACT 
OF 1867. 

Does the bankrupt’s discharge authorize a State 
court, upon a motion by the bankrupt, to order a per- 
petual stay of proceedings on a judgment against the 
bankrupt? 

To one familiar with the provisions and the theory 
of the act, this question might not appear to be neces- 
sary; but, strange as it may seem, the point has been 
presented at a special term in the fourth department, 
and decided in the affirmative. 

The case was this: 

On the 5th of September, 1863, Huber recovered a 
judgment in the New York supreme court against Ely, 
on contract for $680.61, debt and costs, upon which 
execution was issued and returned unpaid. 

On the 26th day of February, 1868, the defendant 
filed his petition in bankruptcy, and such proceedings 
were thereupon had, that, on the 27th day of October, 
1868, he received his discharge in due form. 

At the special term held in Livingston county, July 
3i, 1871, the bankrupt, upon an affidavit setting forth 
the above facts, and representing that the judgment 
remaining on record was a hindrance to him in carry- 
ing on active business, and in buying and selling real 
estate, etc., moved the court for an order, directing 
the county clerk to satisfy or cancel the judgment, or 
for a perpetual stay of proceedings. The court “took 
the papers,” and, after due deliberation, delivered the 
following opinion : 

“The motion in this case, I think, must be granted. 
In the opinion of Judges Hurlbut and Bronson in 
Clark v. Rawling, 3 Comstock, 221 and 227, it is held 
that the relief in such cases, formerly obtained by 
audita querela, is now obtained by motion, and that 
the party has no other remedy. In Zhompson v. 
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Hewitt, 6 Hill, 254, it was conceded that the remedy 
by motion in such cases was proper, and the motion in 
that case would have been granted had it not appeared 
that the judgment was entered upon a cognovit 
given as a compromise for a less sum than was due. 
The motion in that case was for a perpetual stay of 
execution upon the judgment. Such is this motion, 
and I think it must be granted; but as it is granted 
as a favor to the defendant, and the plaintiff was en- 
titled to appear and oppose, it must be upon payment 
of costs of opposing, $10. So ordered.” 

Upon a careful examination of the whole report in 
Thompson v. Hewitt, I find no intimation by court or 
counsel as to what the court would have done with 
the motion had it not appeared that the judgment was 
the fruit of a compromise. But it does appear that 
the judgment was a compromise for a less sum than 
was claimed to be due, and was recovered interme- 
diate the presenting of the petition and the granting 
of the discharge in bankruptcy, and, consequently, not 
cut off by the discharge ; and it also does appear, in 
the closing sentence of Justice Bronson’s opinion, that, 
“if there is any way in which he can set up his dis- 
charge as a legal answer to the judgment, he does not 
want our assistance.” Now, in this case of Huber v. 
Ely, the judgment was recovered before the presen- 
tation of the bankrupt’s petition, and of course was 
cut off by the discharge, and of course, there was a 
“way in which he could set up his discharge as a 
legal answer to the judgment,” and of course he did 
not need the court’s “assistance” on this motion, and 
“clearly” it should not have been granted. The case 
of Clark v. Rawling is, if possible, less pertinent. It 
was an ordinary judgment creditor’s bill, to which 
the defendants interposed their bankrupt’s discharge, 
to which the plaintiff replied that the judgment was 
recovered after the presentation of the bankrupt’s 
petition; to this the defendants responded, that the 
judgment was recovered upon an old debt, and the 
court very properly held that the debt, existing at the 
time of the presentation of the petition, was cut off 
by the discharge, and dismissed the complaint, and 
this is all that was “held” in that case. 

What Judges Hurlbut and Bronson said, in regard 
to the relief which was formerly obtained by audita 
querela, being now obtained by motion, is based on a 
position stated by Bronson, J., on page 226, that 
“when the case is such that defendant ought to have 
the relief, his remedy is a direct proceeding to get 
rid of the judgment, either by setting it aside or 
obtaining an order for a perpetual stay of proceed- 
ings.” If, for instance, before or after judgment, 
something is done which pays or otherwise satisfies 
the debt, then it may with propriety be said, that 
“the defendant ought to have the relief;” and the court 
will grant the relief on motion. But a bankrupt’s dis- 
charge does not pay or otherwise satisfy the debt. 

The difficulty in applying this practice to the case 
of Huber v. Ely is, that Ely ought not’to have the 
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relief asked for, at the hands of any court, for the 
reason that he already has in his hands all that the act 
of congress authorizes him to have, viz.: his bank- 
rupt discharge, which is, in and of itself, a perpetual 
stay of execution of this judgment, and which he can 
set up “asa legal answer” to any action or other 
proceeding to enforce it; and, therefore, he does not 
need, and ought not have, the “assistance” of this or 
any other court on such a motion. 

It may not be improper to add, that if the plaintiff 
in the judgment should institute any executive proceed- 
ing to enforce collection of the judgment, such, for 
instance, as issuing execution, or instituting proceed- 
ings supplementary to execution, then it would be 
proper for the defendant to make a motion (not for a 
general stay of all proceedings on the judgment, but) 
for an order vacating or setting aside such executive 
proceeding, on the ground that, as against such pro- 
ceeding “he had no other remedy,” and the motion, 
to that extent, would be granted, with costs, upon 
the theory that the discharge is, itself, a stay of any 
executive proceeding to enforce collection of the 
judgment, and of which the plaintiff is bound to take 
notice at his peril. But in case the judgment cred- 
itor or any other creditor should commence an action 
at law or in equity, upon the judgment or upon any 
other debt, cut off by the discharge, the only way in 
which the bankrupt could avail himself of his dis- 
charge would be to plead it in bar according to the 
provisions of the thirty-fourth section of the act. But 
in no case is it proper or right for the bankrupt to 
ask for, or for any court to grant, a general stay of 
proceeding on judgments or debts, simply because 
the debtor has obtained a bankrupt’s discharge; such 
an order, if of force, would prevent the commence- 
ment of an action, and if one should be commenced, 
would authorize a motion for its discontinuance, 
while the thirty-fourth section clearly implies that 
such an action may be commenced, and the defend- 
ant plead his discharge in bar of it. 

——_9e—_—__ 


CURRENT TOPICS. 


There is prevalent among our people a notion that 
the liberty of even the meanest individual is guarded 
with exceeding care in this country. Perhaps it is, 
theoretically, but those familiar with the inside work- 
ing of our public establishments know that very many 
things are done by the officials in charge that are 
hardly in accordance with the supposed protecting care 
of the law. It is not uncommon to arrest a suspected 
person and lock him up for some days, giving him no 
opportunity for a judicial hearing or access to his 
friends, and, while he is so deprived of justice and 
friendly aid, subject him to severe cross-examinations, 
and endeavor to obtain from him by threats, promises 
and false representations, a sort of admission of his 
own or some other’s connection with the offensc 
charged. We believe the ends of justice would be 











better served if police officials were fordidden, under 
penalties, to converse with a person under arrest con- 
cerning the alleged crime for which he is held. 


Much of this harassing prisoners springs from a 
custom that has become too common, of offering 
rewards for the conviction of parties supposed to have 
committed a felony or misdemeanor, involving injury 
to person or property. In order to stimulate the 
police to greater diligence on some extraordinary 
occasion, a special inducement may be necessary, but 
the offer of a reward in most cases is an absolute 
injury. It demoralizes the officer by causing him to 
neglect his general duties and devote his attention to 
those particular matters in which he may chance 
to receive extra compensation, and when the reward 
is contingent upon the conviction of some person, 
often leads him to intrude upon the province of the 
prosecuting attorney and court, and, sometimes, upon 
that of the prisoner’s counsel. The offer of a reward, 
payable in the event of conviction, should be forbid- 
den as much as gambling or selling lottery tickets. 


The recent fire in Chicago has taught the American 
people a terrible lesson concerning the danger of build- 
ing wooden cities. While our large towns have many 
elegant and expensive structures, they have very few 
fire-proof ones, the pretended fire-proof buildings 
being for the most part humbugs. We think a little 
legislation concerning the matter, if in the right direc- 
tion, would do no harm. In places of over ten thou- 
sand inhabitants, wooden buildings should not be 
allowed to be built; and in thickly built localities, 
buildings over thirty feet in height-should be required 
to be perfectly fire-proof. Besides this, the abortions 
pretending to be mansard roofs, should be kept within 
limits, as to style and material. While private taste, 
as a rule, is entitled to exhibit itself as it pleases, it 
should always be in subordination to public safety. 


It is a questionable point whether further precau- 
tions ought not to be taken to insure the responsi- 
bility of insurance companies. Although in New 
York the statute requires a large deposit from both 
life and fire companies, yet how many of those who 
then held fire policies felt on the evening of October 
9th that the indemnity against loss was of any great 
value. To be sure, the fire in Chicago was unprece- 
dented in modern times; but these unprecedented 
events are getting to be very common. As our cities 
are daily growing more combustible, the pavements 
being of kindling wood, the sidewalks of tar, and the 
buildings fire-proof, and all very largely of pine tim- 
ber, it would be well to be certain that those who, 
for a consideration, take upon themselves the risk of 
all this will be able, beyond all reasonable probability, 
to make good their promises when the time of need 


comes, 
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The holders of the railroad aid bonds issued by 
towns in Michigan, under what the supreme court 
of that State has decided to be an unconstitutional 
act, do not mean to abandon their attempts to obtain 
payment. A suit has been commenced in the United 
States circuit court by a bondholder not residing in 
Michigan, and the matter will probably, at an early 
day, reach the United States supreme court, so that 
we will, before long, have the views of that high tri- 
bunal upon an important and, as yet, unsettled ques- 
tion. 

—— 4 —_—_—_—_ 


OBITER DICTA. 
Truth is seldom stranger than legal fiction. 


Sterling Sledge, over eighty years old, has been sent 
to the State prison in Richmond, Va., for a term of 
twenty-five years. His fairest prospects in life will 
have been blasted when he gets out. That is making 
a rather hard game of “old Sledge.”’ 

There is a class of persons in the community of whom 
it may be said they “are not all dead yet.’’ It is re- 
ported that George Augustus Sala has sued the pub- 
lishers of Bret Harte’s condensed novels for libel. We 
hope G. Augustus will be “quite alone in this enter- 
prise.” 

A wag, on being asked if his brother attorney was 
not proud of the more commodious quarters into which 
he had moved, replied: ‘‘Oh, no, not in the least. He 
bears himself meekly in his great office.” 

The London Times, in a recent article upon our rail- 
road and steamboat disasters, says: ‘‘In the United 
States the doctrine of caveat emptor seems to be ac- 
cepted far more thoroughly than it is in our less free 
land. The traveler is made to understand by rude 
practical instruction, if not by official intimation, that 
he travels at his own risk, and the companies take very 
good care that the risk shall not be inconsiderable.” 
And then the Times reads us a very pretty lecture, 
which we are bound to say, in part, we richly deserve. 

Dr. Stearns, of New Haven, is a gentleman who lives 
from hand to mouth, that is to say, he is a dentist. 
The United States court at Hartford wanted him, the 
other day, to hear what he had to say about infringing 
upon a patent. The court was urgent. The doctor 
was languid at first about going; then he was recalci- 
trant. He resisted the officers at the depot with all his 
strength, and yelled like a madman; but the messen- 
gers of the court were inexorable. They have to be. 
The constitution requires it. They got the doctor on 
board the train by what is technically called physical 
force. 

To an ordinary mind it would seem that the “in- 
fringer’’ made all this resistance because he did not 
like to face the legal music. Not atall. That was of 
little moment. But a spirit had informed the doctor 
that the train was to be wrecked by an accident, and 
that it was quite beyond the jurisdiction of the court 
to prevent. Nothing very extraordinary in these days 
for the spirit to announce, but somehow there was a 
miscalculation. The doctor got to court without being 
wrecked; but whether he was stranded there, we know 
not. 
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An excellent illustration of the truth that a lawyer 


may find no kind of knowledge amiss at some time in 
his practice, is afforded by the following anecdote 
related by the daughter of John Adolphus, the emi- 
nent English advocate, in the memoirs of her father: 

A very extraordinary criminal case was entirely de- 
cided by the knowledge my father had picked up of 
nautical affairs in his early voyage to and from the 
West Indies. 

Two Lascars were on trial for the murder of the 
captain, and the evidence of the mate appeared con- 
clusive. In the course of his testimony, however, he 
said that at the time of the murder there was great 
confusion, as the ship was in much peril, so that it 
required all the attention of the sailors to prevent her 
striking on a rock. 

My father, who was for the defense, asked so many 
questions as to the number of the crew, where each 
man was, and what engaged in doing, that at length 
the judge whispered: ‘“‘I suppose, Mr. Adolphus, these 
questions are to the purpose. I own I do not see it,’’ 
thinking, no doubt, that the time of the court was being 
wasted. 

After a few more questions as to the particular duty 
each man was performing, the witness had accounted 
for every man on board, the captain being below, and 
the two men murdering him. My father fixed his eye 
steadily upon the witness, and said in a calm, yet ina 
searching and loud voice: 

“Then, who was at the helm?” 

The mate was thunderstruck. He grew deathly pale 
and then dropped in a fit. Upon coming to himself, he 
confessed himself the murderer. In his false evidence 
he had given to each man his position, and had forgot- 
ten the most material place, or rather, left none to 
fill it. 

The July number of the Edinburgh Review contains 
an interesting article in review of ‘“‘O’Flanagan’s Lives 
of the Irish Chancellors.”” The writer, speaking of the 
latter half of the last century, remarks: 

‘‘The four courts of those days had nothing in com- 
mon with the noble pile which now forms an appropri- 
ate temple to Irish justice; they were a mass of build- 
ings at the back of Christ church, known by the ominous 
name of ‘ Hell,’ in the midst of ruined and filthy streets, 
running down to the southern bank of the Liffey. This 
whole region was an Irish Lincoln; Inn Fields, crowded 
with the chambers and dwellings of lawyers; and here 
the Marlays, the Tisdalls and Singletons, and other 
stars in the legal firmament, were consulted by differ- 
ential attorneys, perused the knotty volumes of the 
reports, and earned applause, or made fortunes. * * * 

“Though the Irish bar of those days undoubtedly 
contained illustrious names, the average education and 
quality of its members do not seem to have been yery 
high. Complaints abound in contemporary letters, and 
even in the formal legal treatises, of the extravagance 
and idleness, of the drunkenness and vice, too prevalent 
among Irish lawyers; and we have ourselves seen a 
grand jury minute, that a chief baron of this parish 
was, as usual, ‘in a state of intoxication.’ ” 

This is worse than the Scotch judges about the begin- 
ning of this century, who drank such deep potations at 
their midnight suppers that they were unmistakably 
“drunk as lords.’”’ But then they appeared early in the 
morning in their seats upon the bench, as fresh and 
rosy as the ‘‘incense breathing morn’”’ itself. There 
was no occasion to appeal from Philip drunk to Philip 
in a state of sobriety. 
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GENERAL TERM ABSTRACT. 


FOURTH DEPARTMENT. 
. ARREST. 

Discharge from imprisonment: when it operates to 
satisfy the judgment.— The defendant was arrested and 
committed to the jail of the county, on an execution 
against his body, issued upon a judgment in the 
supreme court. He prepared his papers to appeal 
from the judgment to the general term, but, before his 
appeal papers were perfected, he was released and dis- 
charged from the arrest and imprisonment, by the 
plaintiffs, on his executing to them a stipulation, as 
follows: “The plaintiffs in this cause having consented 
to release me from imprisonment, on my giving an 
undertaking on appeal in the usual form, to stay pro- 
ceedings as provided by the code and practice, I agree 
that such release shall not affect or impair my liability 
on the judgment in this action, or my liability to 
arrest after the appeal shall have been decided and 
the stay inoperative; and in consideration thereof, I 
release and discharge the plaintiffs, and each of them, 
and their attorneys and agents, from all actions, causes 
of action and damages by reason of my arrest, and 
such discharge, or either of them.’’ The defendant 
was thereupon discharged from imprisonment, and 
immediately thereafter perfected his appeal papers 
and served the same, which were, in all respects, suffi- 
cient to stay proceedings on the judgment pending the 
appeal. The defendant then made a motion at special 
term to have the judgment canceled and satisfied of 
record, on the ground that his arrest and voluntary 
discharge from imprisonment by the plaintiffs had 
satisfied and extinguished the judgment. The court 
at special term denied the motion, and the defendant 
appeals. Ifeld, that the voluntary discharge of the 
defendant from his imprisonment, by the plaintiffs, 
notwithstanding the stipulation, operated to satisfy 
and discharge the judgment, and that such satisfaction 
was not rendered inoperative by the appeal. Order of 
special term reversed, and order asked for granted. 
Bonesteel and others v. Garlinghouse. Opinion by 
Johnson, J. 

COUNTERCLAIM. 

1. Striking out reply.— The plaintiff had a mortgage ; 
upon three separate parcels of land, executed by two 
mortgagors, one of whom owned two of the parcels in 
his own right, and the other owned the third parcel in 
his own right. By a provision in the mortgage the 
latter parcel was not to be sold to satisfy the mortgage 
debt until after resort had been had to the two first 


The plaintiff brought his action to foreclose his 
mortgage upon the third parcel, and one only of the 
two first policies, omitting, in his complaint, all refer- 
ence to the other parcel, and to the provision in the 
mortgage aforesaid. 

The defendant, who was a judgment creditor of 
the owner of the third parcel, was made a party de- 
fendant, as one claiming some interest in the premises, 
but no relief was demanded against him. He appeared 
and put in an answer, setting up the said provision in 
the mortgage, and alleging, in substance, that he was a 
judgment creditor of the owner of the third parcel 
subsequent to the mortgage; that his debtor had no 
property other than the parcel of land on which his 
judgment was a lien wherewith to satisfy his judgment ; 
that the first two parcels were of value more than sufli- 





cient to pay and satisfy the mortgage debt. He there- 








fore demanded that the plaintiff be restrained from 
selling the third parcel of land on which his judgment 
was alien until after he had resorted to the two first 
parcels, according to the terms and conditions of hig 
mortgage, and that the complaint as to him should be 
dismissed. To this answer the plaintiff put in a reply, 
which was stricken out, on motion at special term, on 
the ground that the answer was not a counterclaim, 
On appeal by the plaintiff to the general term, held, 
that the answer was not a counterclaim within the 
meaning of section 150 of the code, but presented a 
question of marshaling securities or funds only. That 
it was not a claim arising out of the plaintiff's mort- 
gage, nor against the plaintiff, nor connected with the 
subject of the action, and was therefore deemed to be 
in issue without a reply, which was properly stricken 
out. Strongv. Umlauf. Opinion by Johnson, J. 


EVIDENCE. 

The action was brought by the plaintiff, as adminis- 
tratrix, against the defendant, for negligently causing 
the death of her husband. On the trial the defendant 
offered to prove by the plaintiff, who was a witness in 
her own behalf, on cross-examination, on what terms 
she had employed her attorney and counsel to prose- 
cute the action for her. This was objected to on the 
part of the plaintiff as irrelevant and improper. The 
court overruled the objection and admitted the evi- 
dence, and the plaintiff answered that she had agreed 
to give him one-half of what might be recovered as his 
compensation. On motion for new trial, held, that the 
evidence was irrelevant, having no legitimate bearing 
upon any issue in the action, and that as it was irrele- 
vant, and the court could see, not only that it might, 
but probably did, raise a prejudice in the minds of the 
jury against the plaintiff and her attorney, which 
might have operated against her case with the jury, it 
was good ground for granting a new trial. Cook, adm’r, 
v. The New York Central Railroad Co. Opinion by 
Johnson, J. 





HIGHWAYS. 


Penalties for refusing to remove encroachments.— 
Action to recover penalties given by statute for neglect- 
ing to remove alleged encroachments by commissioners 
of highways. The only evidence that the highway en- 
croached upon was a laid out highway, according to 
the statute, was one order dated June 28, 1830, signed 
by two only of the highway commissioners, by which 
it did not appear that the third commissioner had been 
notified; or that he had attended the meeting of the 
commissioners, nor that any of the preliminary steps 
required by the statute for laying out a highway had 
been taken; and another order, dated September 5, 
1840, signed by two of the highway commissioners, by 
which it appeared that the third commissioner had 
been notified to attend, but had not attended the meet- 
ing of the commissioners. This order recited that it 
had been made upon an application “‘ to establish the 
old Allegany road as a highway.’’ Held, that neither 
of these orders afforded evidence that the road in ques- 
tion had ever been laid out as a public highway accord- 
ing to the statute. That the first order was a nullity, 
and the second was a proceeding unknown to the stat- 
ute, and consequently no action could be maintained 
to recover the penalties. Christy and others, com’rs, 
v. Newton. Opinion by Johnson, J. 


INJUNCTION. 
Prescriptive right.— Appeal from order dissolving 
injunction. The plaintiffs were owners and proprie- 
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tors of a basin in the city of Rochester, connected with 
the Erie canal, known as “ Childs’ Basin,’’ which was 
quite valuable as an appurtenant to their mills and 
otherwise. The defendant was a canal commissioner 
having charge of the western division of the Erie canal, 
and was proceeding, under a resolution of the canal 
board, to cut off the basin from the canal, and deprive 
it of water, by means of a permanent wall which would 
perpetually sever the basin from the canal. The plain- 
tiffs commenced their action to prevent the erection of 
the wall, and procured, on their verified complaint, a 
temporary injunction. In their complaint they alleged 
positively that the basin was constructed contempora- 
neously with the canal, and had been used by the plain- 
tiffs and those from whom they derived title, in con- 
nection with the canal, for a period of over forty years. 
The complaint also alleges upon information and belief 
that the plaintiffs had the right to have their basin con- 
nected with the canal by grant and prescription from 
the State. 

Upon an order to show cause, the preliminary in- 
junction was dissolved, on the complaint and papers on 
which it was granted. On appeal from the order to the 
general term, held, that the allegation of title by 
grant and prescription from the State, being upon 
information and belief only, was not sufficient to 
authorize an injunction. Held, farther, that the facts 
positively stated of use and possession, under claim of 
right and title, raised no legal presumption of title by 
prescription; because title by prescription can only be 
presumed of such rights as may be created by grant, 
and are consistent with the presumption of a grant. 

That, as by the constitution and laws of the State 
no right could be granted of any interest in, or to, any 
of the canals of the State, the presumption must be, 
that the plaintiffs and their grantors held by virtue of 
a permission from a canal commissioner, under the 
provisions of the statute (1 R. S. 248, § 177), to be held 
during the pleasure of that officer, that being the only 
right which could be given. Burbank and others v. Fay 
and others. Opinion by Johnson, J. 


JUDGMENT. 


When judgment may be made a lien on the real prop- 
erty of a third person.—When a judgment debtor, who 
is insolvent, gratuitously contributes his money or 
property, which he has earned and owns, to the erection 
of buildings, or other improvements on the real prop- 
erty of another, with the knowledge and consent of 
such other, leaving nothing in his own hands out of 
which creditors can satisfy their just demands, a court 
of equity has power, in an action for that purpose, to 
compel the party thus receiving the benefit of the in- 
solvent’s money or property, to respond to the creditors 
of the insolvent for the amount so received, and to 
fasten the judgment of a creditor upon such real estate, 
to the extent to which the insolvent’s funds have been 
invested in it, by way of lien, and subject it to the sale 
on the judgment, if necessary, to obtain the amount so 
invested in satisfaction of the judgment. Otherwise, 
where the insolvent has gratuitously bestowed his labor 
and skill merely, on which the creditor has no lien or 
claim. The rule is the same, whether the third person 
is the wife of the insolvent or a stranger. Johnson v. 
Schafer. Opinion by Johnson, J. 


MARRIED WOMEN. 


Charge by, upon separate estate.—The defendant 
signed a joint and several note with her husband for 





his debts, which contained this clause in addition to 
the usual promise in a note: “And I, Amy Ames, do 
hereby charge, and create a lien and claim, on my 
separate real and personal property, to secure the pay- 
ment of the above-mentioned note.” The husband 
had no property, and the action was brought in equita- 
ble form to charge the wife’s property, which consisted 
of four or five cows and their offspring. It did not ap- 
pear, except from the terms of the note, upon the trial, 
that the defendant had any separate estate when she 
gave the note, and there was no finding on that ques- 
tion by the referee. The referee held that a charge 
had been created, which was adjudged and decreed, 
and a receiver appointed to sell the property, or enough 
thereof, to pay and satisfy the debt. On appeal by the 
defendant from the judgment to the general term, it 
was claimed by her counsel, that as there was no evi- 
dence or finding that the defendant had any separate 
estate when she signed the note, to which a charge 
could attach, no charge had been created. That the 
charge, if any had been created, was upon property the 
defendant then had, and not upon property she might 
acquire thereafter. But, held, that the note itself was 
prima facie evidence that the defendant then had 
separate property which was capable of being charged. 
And if it were not, the charge would attach, and might 
be fastened upon any separate property she might have 
at the date of thetrial. That asthe charge was not lim- 
ited to any particular portions or items of property, she 
had devoted all that she then had, and all she might 
subsequently acquire, to the satisfaction of that debt, 
so long as it should remain unpaid. Judgment affirmed. 
Todd v. Ames. Opinion by Johnson, J. 


PAYMENT. 


1. Money paid by mistake. — The plaintiff entered 
into a contract with the defendant for the purchase of 
two certain lots, within fixed and visible boundaries, 
and was to pay therefor the price and sum of $40 per 
acre, the quantity of land to be ascertained by survey 
and measurement. The parties agreed upon a sur- 
veyor to measure and ascertain the quantity of land. 
The surveyor thus selected made a mistake, either in 
measuring the land or in computing the quantity 
afterward, and gave to the parties as the result, nine 
acres and thirty one hundredths of an acre more than 
was actually contained within the boundaries of the 
two lots. 

The plaintiff and defendant both supposed and be- 
lieved that the measurement and computation were 
correct, and the plaintiff paid for the entire quantity 
as thus ascertained at the price of $40 per acre. He 
went into possession and occupied the land for some 
time, and then sold it. The mistake as to the quantity 
was discovered after this sale by the plaintiff. 

The action: was to recover back the money thus 
paid, for the excess over and above the true quantity 
of land, as for money had and received by the defend- 
ant to and for the plaintiff's use. The action was tried 
before a referee, where the plaintiff recovered. On 
appeal by the defendant from the judgment to the 
general term, held, that the money was paid by the 
plaintiff under a mistake of facts, and not being due to 
the defendant upon the contract, he could not in 
equity and good conscience retain it. And that the 
law in such a case presumed a promise by the defend- 
ant to repay it, and created between the parties the 
relation of debtor and creditor. Judgment affirmed. 
George v. Tallman. Opinion by Johnson, J. 
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2. Payment of debt to a third person, when no defense. 
—-The plaintiff sued as bearer of two promissory notes, 
made by defendant, and payable to Jemima Gould or 
bearer. The defense was payment to the administrator 
of the estate of Mrs. Gould, who was deceased. 

Mrs. Gould for some time previous to her death had 
lived with the plaintiff, under an agreement that the 
plaintiff should support her during life, and at her 
death have all her separate estate, which consisted in 
great part of the notes in question. A few days before 
her death Mrs. Gould caused witnesses to be called, 
and in their presence delivered the notes in question to 
the plaintiff, as her property, and in fulfillment, on her 
part, of so much of her agreement. The plaintiff re- 
ceived the notes, and had kept them in her possession 
from that time. The defendant refused to pay the 
notes to the plaintiff, but paid the amount due thereon 
to the administrator of Mrs. Gould’s estate, who was the 
defendant’s attorney, and took a bond to indemnify 
him therefor. It appeared that previous to the com- 
mencement of the action claims against the estate had 
been presented tothe administrator, to nearly one-half 
the amount of the notes, but whether they were genu- 
ine and valid claims did not appear. The defendant 
was not a creditor of the estate. 

The referee decided that the payment to the admin- 
istrator was no payment of the notes, and ordered judg- 
ment for the plaintiff for the amount of the notes. On 
appeal to the general term by the defendant, held, 
that the defendant had paid the administrator in 
his own money, and had not thereby paid the notes 
in the hands of the plaintiff. That, as he was not a 
creditor of the estate, he was in no situation to defend 
for the benefit of creditors of the estate, if any there 
were, and could not be heard to litigate in their behalf, 
in an action against him by a holder of the notes, who 
had an unquestionable title as against Mrs. Gould in 
her life-time, and her personal representatives after 
her decease. Judgment affirmed. Howse v. Grant. 
Opinions by Talcott and Johnson, JJ. 


PRACTICE. 


Application to be relieved from payment of alimony 
under decree for divorce by default. — The plaintiff, in 
an action against the defendant, obtained a decree, 
dissolving the marriage contract between them, by 
default. The decree gave her as alimony $300 per 
annum, to be paid by the defendant in advance each 
year, and required the defendant to give security for 
its payment. No right was reserved to either party in 
the decree to make future applications to the court on 
the subject of the allowance. The defendant made 
default in the payment of the first year’s alimony, and 
an attachment was issued against him for contempt 
on that ground. The attachment was served, and the 
defendant obtained an order staying proceedings to 
enable him to make an application to the court to be 
relieved from the payment of alimony. The motion 
was made, founded upon affidavits, showing the de- 
fendant’s inability to make the payments, or to give 
the security, and asking the court to modify the decree 
in regard to alimony and to relieve him from the 
attachment and further liability to pay. 

The affidavits on the part of the defendant were 
controverted by counter affidavits on the part of the 
plaintiff, and the matter was referred to take proofs 
and report to the court. 

On the hearing before the referee it appeared that 
the defendant had, some years before the commence- 





ment of the action, left this State, and abandoned the 
plaintiff and gone to the State of Ohio, where he had 
procured a divorce from the plaintiff and married 
another woman in that State, with whom he had re- 
turned to this State and was living, which was the 
adultery complained of in the action. He had two 
children by this second marriage, with their mother, 
to support, and had no property of hisown. While the 
reference was pending, and before the proofs were 
finally taken, the defendant’s father, who was a farmer 
in independent circumstances, died, leaving a will, by 
which he gave the defendant nothing, but gave to the 
defendant’s wife by the second marriage a consider- 
able portion of his estate in her own exclusive right. 
The defendant, by reason of permanent ill health and 
permanent lameness, was unable to labor, or to earn 
thereby enough for his own support, and had no prop- 
erty of any value in his own right. The court at special 
term, on the foregoing facts, denied the motion and 
continued the attachment. On appeal to the general 
term, it was insisted by the defendant’s counsel: 1. 
That the order was not appealable; and, 2. That if 
appealable the court had no power to grant the relief 
asked for, in this form, from a final decree. Held, 
1. That the order was appealable, as involving a sub- 
stantial right. 2. That the decree should properly have 
contained a provision giving either party the right to 
make future applications to the court in respect to the 
alimony allowed. That this right was given by statute, 
and was also necessarily inherent in the very nature of 
such a decree for future payments; and that a party 
could not, by entering up his decree in an improper 
form, deprive the other party of a right which he would 
otherwise have. That had the decree been in proper 
form, the relief asked for could only have been obtained 
in this form by motion or petition. That, as the decree 
was by default and the defendant could not appeal from 
it, he would be deprived of all remedy unless he could 
have it in this form. 3. That upon the proofs, the 
plaintiff was entitled to the relief asked for in his mo- 
tion. The order of the special term was thereupon re- 
versed, and an order granted relieving the defendant 
from the attachment, and modifying the decree by 
striking out the allowance and inserting a provision, 
giving to the plaintiff the right to apply at any time in 
future for such allowance as the court should decree 
proper to make, upon any change in the pecuniary cir- 
cumstances, or the physical condition of the defendant, 
on his paying the costs of the motion, the reference and 
the attachment. Lamport v. Lamport. Opinion by 
Johnson, J. 
USURY. 


H. borrowed money of R. for the purpose of paying 
a debt which he then owed to the Bank of Attica, and 
secured the payment of the loan by bond and mortgage. 
R. knew, at the time he loaned the money, that H. 
intended to use it to pay his indebtedness to the bank, 
and that it was so used. R. was a stockholder in the 
bank and president thereof. The debt to the bank was 
claimed to have been usurious. The action was to fore- 
close the mortgage. On the trial the referee refused to 
find whether the debt of H. to the bank was usurious, 
on the ground that it was wholly immaterial. On ap- 
peal to the general term, held, that even if the indebt- 
edness of H. to the bank was infected with usury, it 
could not affect the validity of the bond and mortgage. 
That a debtor had the legal right to pay an usurious 
debt, and borrowing money of a third person for the 
purpose of paying it could not make the new loan 
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usurious, which was not so otherwise. That the cir- 
cumstance of R. being a stockholder and officer of the 
bank could make no difference, unless the new loan 
was in fact but a renewal of the bank debt, as the rela- 
tion of borrower and lender did not exist between H. 
and R. as to the bank debt. Judgment affirmed. Wiil- 
son, ex’r, v. Harvey, ex’r. Opinion by Johnson, J. 





DIGEST OF RECENT AMERICAN DECISIONS.* 


LESSOR AND LESSEE. 


Covenant to build. — A covenant by a lessor to erect 
a building on the leased premises does not, by implica- 
tion, impose upon him an obligation to rebuild in case 
of the destruction of the building by fire during the 
term of the lease; nor does the destruction of the 
building and the refusal of the lessor to rebuild relieve 
the lessee from his agreement to pay rent. Covell v. 
Lumley (Cal.), 430. 

MASTER AND SERVANT. 

Liability of railroad company for lts of servant.— 
The plaintiff, a passenger on defendant’s road, applied 
to the baggage-master to have his trunk checked, which 
not being promptly done, the plaintiff became angry 
and used threatening and abusive language, where- 
apon the baggage-master seized a hatchet and struck 
him. Held, that the company was not liable. The 
Little Miami R. R. Co. vy. Wetmore (Ohio), 373. 


NATURALIZATION. 

Common-law jurisdiction.— A court having original 
jurisdiction of some actions cognizable by the courts of 
law under what is known as the ‘‘common law of Eng- 
land,” has ‘‘common-law jurisdiction,’’ within the 
meaning of the third section of the act of congress of 
April 14, 1802, relative to the naturalization of foreign- 
ers. Matter of Martin Connor (Cal.), 427. 

PRACTICE. 

Action for value of stolen property against offender. — 
In an action to recover the value of property alleged to 
have been stolen from the plaintiff by the defendant, 
held, that the right of action was not suspended until 
the determination of a criminal prosecution against 
the offender. Hawk v. Minnick (Ohio), 413. 





PROMISSORY NOTE. 


Guaranty of payment.—The owner and holder of a 
promissory note transferred it to the plaintiff, and, at 
the same time, indorsed thereon the following: ‘I 
guarantee the payment of the within note to C. Edger- 
ton or order.—Isaac Clay.’’ In an action on the 
guaranty, held, first, that no consideration for the guar- 
anty need be alleged ; second, that, as the guaranty was 
absolute, no averment of demand and notice was neces- 
sary. Clay v. Edgerton (Ohio), 422. 


SLANDER. 
Calling one a deserter.—In an action of slander, for 


calling plaintiff a ‘‘ deserter,” without alleging special | 


damage, held, that as the offense alleged was only cog- 
nizable by a court-martial, the action could not be 
maintained. Hollingsworth v. Shaw (Ohio), 411. 


SURETIES. 


1. Contribution between: jurisdiction.—The parties 
were sureties on an official bond, upon which judgment 
had been recovered and paid by the plaintiff. In an 





* From vol. 2, American reports. 








action against the co-sureties for contribution, the lat- 
ter alleged, in defense, that they had never been 
served with process, nor appeared in the action on the 
bond; that the plaintiff had appeared for them without 
authority, and suffered judgment to be entered, to de- 
fraud them; that he had, without their knowledge, 
entered into a special contract with the relators in that 
action to pay the judgment out of funds then in his 
hands, belonging to the principal on the bond, and, in 
consideration of such agreement, received an extension 
of one year’s time on said judgment; that but for such 
extension of time the judgment could have been made 
out of the property of the principal. Held, that these 
facts did not constitute a defense to the action. Bag- 
ott v. Mullen (Ind.), 351. 

2. The defendants further alleged that they signed 
the bond, out of which the liability arose, at the re- 
quest of the plaintiff. Held, that they were, neverthe- 
less, liable to contribution. Ib. 

3. Notice of principal’s default.— A., B. and C. exe- 
cuted to the plaintiff, a bank, a joint and several bond, 
in the penalty of $15,000, with a condition reciting that 
A. had become a member of a certain firm, rendering 
it probably necessary for him to use more funds in the 
business than he had at command, and which he pro- 
posed to borrow, and then proceeding thus: ‘‘ Now the 
foregoing bond is to be in force, and binding upon us, 
according to its terms, for the full amount of any loans 
and advances the said bank may make to said A., in 
connection with his said business, not to exceed in 
amount $15,000, for which sum, by the foregoing bond, 
we acknowledge ourselves his sureties, and, in case of 
his failure to pay any such loans or advances as afore- 
said, that the same shall and may be collected off us. 
Unless such loans and advances are made to said A. in 
his business aforesaid, upon the faith of this bond, the 
same is null and void,” etc. The plaintiff alleged that, 
on the faith of this bond, and for the purposes therein 
specified, it loaned A. a sum of money on the checks of 
two other parties, indorsed by A., and that these 
checks were protested for non-payment. Held, that 
the bond was not an overture to guaranty by the sure- 
ties, but an actual undertaking. McMillan v. The 
Bull’s Head Bank (Ind.), 323. 

4. Held, also, that B. and C. were sureties, and not 
guarantors, and, therefore, not entitled to notice of 
loans made on the credit of the bond, and of the 
default of the principal debtor. Ib. 

5. The surety is bound with his principal as original 
guarantor, and his obligation to pay is equally absolute, 
irrespective of any notice of the principal’s default, 
while a guarantor is an individual contractor, to 
answer only for the consequence of the default of the 
principal, and is therefore entitled to notice of such 
defaults. Ib. 

TEN-HOUR LAW. 

Day’s work under ten-hour law.— Under a statute 
providing that, in all contracts for or relating to labor, 
ten hours of actual labor shall be taken to be a day’s 
work, unless otherwise agreed by the parties, the plain- 
tiff worked for the defendant from November to April, 
each day from sunrise to sunset, under an agreement 
for $2.50 a day, without any agreement as to how many 
hours should constitute a day’s work. The plaintiff 
brought suit to recover $2.50 for each actual day’s work ; 
the defendant claimed that he was entitled to $2.50 for 
each ten hours’ work only. Held, that it was for the 
jury to determine whether or not the work done by 
the plaintiff in a day was, by the understanding and 
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implied agreement of the parties, to be taken as a day’s 
work. Brooks v. Colton (N. H.), 172. 


VENDOR AND PURCHASER. 

Occupation under contract to purchase: rent. —When 
@ person occupies real estate under a contract for the 
purchase of it, and the contract is ultimately carried 
into effect, the law will not imply a promise on his 
part to pay rent, and an action for use and occupation 
cannot be maintained against him, in the absence of 
an express promise to pay rent. — Dennett v. Penobscot 
Fair Ground Co. (Me.), 58. 


VOLUNTARY CONVEYANCE. 


Estoppel as to guarantor : equities of voluntary gran- 
tee as against subsequent purchasers: reforming deed. 
A., owning certain lands, and intending to convey the 
same to his daughter as a gift, executed a deed, in 
which, through a mistake of the draughtsman, the 
premises were incorrectly described, and the name of 
the daughter’s husband inserted instead of her own as 
grantee. No consideration was paid or promised for 
the conveyance, although a consideration was named 
in the deed. The deed was delivered to the daughter 
and duly recorded, and she was placed in possession. 
Afterward the husband executed a mortgage, contain- 
ing the same erroneous description of the premises, to 
a bona fide mortgagee, who, upon foreclosure, pur- 
chased the premises, and took a sheriff’s deed contain- 
ing the same erroneous description. Suit was brought 
by purchaser to correct the description; whereupon, 
A., having then first discovered the error in his former 
deed, executed and delivered to his daughter another 
voluntary deed, wherein she was named as grantee, 
and the premises correctly described. Held, 1. That 
the purchaser having acted in good faith, and without 
any notice of defect in the husband’s title, A. was 
estopped from denying that the deed to the husband 
was made in good faith, or that the grantee was prop- 
erly named therein. 2. That the daughter, being a vol- 
untary grantee, had no claim either under the original 
deed or under the one executed pending suit. 3. That 
the deed to the husband was not void for uncertainty 
in the description of the premises conveyed, and that 
the plaintiffs were entitled to have their deed reformed. 
The German Mutual Insurance Co. v. Grim et al. (Ind.), 
341. 

WAR. 

Effect of on contracts for interest.—On the 14th of 
August, 1860, the plaintiff loaned the defendant, a citi- 
zen of Minnesota, the sum of $17,000, upon a bond and 
mortgage on lands in that State, conditioned for the 
payment of the principal in five years, with interest, 
payable semi-annually. The plaintiff was, at the time, 
a resident of North Carolina, and so continued to the 
date of the action, and not there nor elsewhere engaged 
in the service of the United States, but during the 
whole period he had an agent in the-State of Minne- 
sota. In an action brought to foreclose the mortgage, 
held, that the plaintiff was entitled to recover the inter- 
est accruing on the bond during the rebellion and 
before maturity. Lash v. Lambert (Minn.), 142. 


WILL. 


1. Condit on not to contest.— A condition in a will 
excluding from a share in the estate any heir of tes- 
tator who “ goes to law to break his will” is valid, both 
as to real and personal property. Bradford v. Brad- 





ford (Ohio), 419. 
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2. Upon a breach of such a condition the legacy for. 


feited will pass to the general residuary legatee. Ib. 

3. Construction: survivorship.— A testator gave all his 
estate to his wife for life, with a direction that after 
her death it should be equally divided among his chil- 
dren or the survivors of them. One of the children died 
after the testator’s death, but before that of the widew, 
leaving a child. Held, that no interest vseted in the 
deceased child under the will, nor in the grandchild, 
she being neither one of the “children”’ nor “suryiy- 
ors.” Sinton v. Boyd (Ohio), 369. 

4. Words of survivorship in a will should be referred 
to the period for the payment or distribution of the 
subject-matter of the gift. Ib. 


+> 
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COMMON LAW COURTS, MELBOURNE. 


Sitting in Banco, Trinity Term, Wednesday, June 21, 

before SirW. F. Stawell, C. J., Barry and Williams, JJ. 

CHANDLER v. MELBOURNE AND Hosson’s Bay Ran 
way CoMPANY. 

Negligence: common employer: defective mach nery. 
— The plaintiff, who was employed by the defendant, 
a railway company, while being conveyed by them 
from his place of work, was injured by a collision 
between an engine and train. The train in which 
plaintiff was had no “tail light,’’ and was drawn by an 
engine not in good repair. An engine was following 
at a short distance behind. The train had stopped to 
put off a passenger, when its guard, hearing the whistle 
of the following engine, directed the driver of that 
drawing the train to start. He did so, and the train 
had begun to move, but not so rapidly as it ought, on 
account of the defective condition of its engine, and 
the engine behind ran into the train, causing the injury 
to plaintiff. Held, that there was evidence of negli- 
gence on the part of defendant, apart from that of 
their servants, which caused or materially aggravated 
the injury, which evidence should not have been with- 
drawn from the jury. 

The chief justice read the following judgment: 

Rule nisi to enter a verdict for the defendant, or 
nonsuit, on the ground that the injury complained of 
was caused by the negligence of a fellow servant engaged 
in one common employment, the court having the same 
power as a jury to draw inferences of fact. The plain- 
tiff was employed as a shipwright by the defendant 
company, and was conveyed daily by their trains 
between his place of work, Brighton, and his place of 
residence, Sandridge. On the evening of the day on 
which he received the injuries complained of, he was 
being conveyed home as usual, and on his way arrived 
at Melbourne, where he was obliged to change car- 
riages, leaving the Brighton and Melbourne train and 
getting into a carriage of the Melbourne and Sandridge 
train. An engine (1803) which upto this time had been 
attached to the latter train, was in a defective condi- 
tion, unable to attain the proper speed, and the trains 
to and from Sandridge and Melbourne in the afternoon 
were consequently late. Another engine (Hawthorne) 
was employed at the Melbourne station, and, according 
to the usual practice, would, at the end of the day’s 
work, have been sent to Sandridge for the night. This 
engine was also in a defective condition, the tires of 
the wheels being out of repair. Its speed, however, 
was not materially affected. After the plaintiffs arrival 
in Melbourne, it was substituted for 1803, which was to 
be taken to Sandridge and repaired. The drivers and 
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firemen of each engine were also changed. These 
arrangements having been made, the train started, at 
about dark, for Sandridge, with engine Hawthorne, 
several minutes late, and without a taillamp. Engine 
1803 followed soon after. The train stopped at North 
Sandridge to let out a passenger. The guard hearing, 
it was said, the whistle of engine 1803, directed the 
driver to start. He did so, and the train had begun to 
move, the wheels of the engine revolving, but not 
advancing so rapidly as they ought to have done— 
“skidding,” as it is termed, in consequence of the 
defective state of the tires, when just at this moment 
engine 1803 ran into the train, the driver not seeing it, 
and caused the concussion by which the plaintiff was 
injured. The circumstances of the case, so far as they 
relate to the plaintiff's being in the employment of the 
company while he was conveyed to and from his 
work, so closely resemble those in Tunny v. The Mid- 
land Railway Company, L. Rep. 1, C. P. 291, as to make 
that case, as regards the plaintiff's being in the defend- 
ants’ employment, an authority which governs the 
present, the question for our consideration being 
whether there was any evidence of negligence on the 
part of the company, apart from or in addition to that 
of their servants, which caused or materially aggra- 
vated the accident. As to the cause of the accident, 
the plaintiff relied on the condition of engine 1803, the 
consequent lateness of the trains between Melbourne 
and Sandridge that afternoon, the detention of the 
train when it started with engine Hawthorne; con- 
tended that, as: the departure of that train was 
uncertain, so also was that of engine 1803, and 
thus a sufficient interval had not been insured 
between the starting of each; and, as regards the 
aggravation, he urged also the condition of the 
engine Hawthorne, the “skidding” of the wheels re- 
sulting from such a condition, and the increased vio- 
lence of the shock caused by this delay in moving for- 
ward, a violence which, had the train been in motion, 
might have been very considerably lessened. There 
may be little doubt, according to the evidence, that if 
the train had been furnished with a suitable lamp, 
placed so as to have been visible fo those on the engine 
as it approached, the engine itself might have been 
stopped and the collision avoided. The omission to 
place this lamp on the last carriage of the train has, 
without question, been attributed to the default of the 
fellow servants of the plaintiff. Fully conceding that 
the collision might have been avoided if this lamp had 
been in its place, it does not, however, necessarily fol- 
low that the defendant is exculpated from all negli- 
gence. The company were bound to make arrange- 
ments for the regular and punctual departure of trains, 
and also for proper intervals between each, so that all 
might, with reasonable certainty, arrive safely at their 
destination. What those arrangements should be it is 
not for us to prescribe; we cannot but think, however, 
that this safety ought not to be dependent on one 
train being or not being distinctly visible to the other. 
There is no evidence as to the rate of speed at which 
tse engine ought to have passed the North Sandridge 
station, but taking it for granted that an interval of 
three minutes is sufficient to guard against all probable 
contingencies, it does not appear precisely when either 
the train or the engine left Melbourne. Two witnesses 
fix the departure of the train at 5.55, or seven min- 
utes late; one at 5.52, or four minutes late; and one at 
5.51, or three minutes late. Had the train started 
punctually it might have been comparatively easy to 





ascertain whether the engine did so also at three, or 
not less than three, minutes after; but the evidence as 
regards the engine is merely that it was at the gates, a 
short distance from the North Sandridge station, at 
5.57, the train, according to the same witness, having 
then been four minutes from Melbourne, or, in other 
words, having started at 5.53. If the engine left at 5.56, 
or three minutes after, it seems highly improbable i+ 
could have reached these gates in one minute. All 
this evidence tends to show great uncertainty as to 
the time of departure of both train and engine, an 
uncertainty which becomes of much more importance 
in consequence of the short distance between Mel- 
bourne and Sandridge, and of the shorter still between 
Melbourne and North Sandridge, three minutes only 
being the time between the two latter, and five min- 
utes between the two former; thus allowing scarcely 
any means for one train escaping from another fol- 
lowing too rapidly on it. But assuming directions to 
have been given, and arrangements made, and non- 
compliance with them to be, as regards fellow- 
servants, the negligence of the employed and not 
of the employer, still the employer is bound not 
merely to make proper arrangements and provide 
competent servants to carry them out, but also to 
furnish those servants with adequate machinery and 
resources for their work. Unless he has done all these 
he cannot be held to have adopted the proper measures 
to insure the safety of the passengers. It was said, in 
the case of Tarrant v. Webb, 25 L. J. N. 8. 263, C. P., 
that negligence cannot exist if the master does his best 
to employ competent persons; he cannot guarantee 
them. But how can he be held free from negligence 
when he permits both these engines to be in the con- 
dition described by the evidence. Their condition 
caused the trains to be late; that lateness, and the 
change of engines consequent also upon their condition, 
conduced to the uncertainty of departure; and had not 
the engines followed too rapidly on the train, the col- 
lision could not have taken place. There must either 
have been insufficient arrangements, or those arrange- 
ments were not properly carried out in consequence in 
some degree of the inadequacy of the machinery sup- 
plied. We do not say this inadequacy was causa causans 
the collision, but we think it formed an element so far 
contributory to it as to afford some evidence to go to 
the jury of negligence on the part of the defendant. 
The competency of the servants, we may observe, 
though alluded to at the trial, was not questioned 
during the argument of the rule. It may, therefore, 
we take it, be assumed. The other question remains 
of whether material aggravation of the injury af- 
forded evidence of actionable negligence against 
the defendant. The plaintiff relied on’ the case of 
Stokes and another v. Eastern Railway Company, 2 
Fost. & Fin. 691. The finding of the jury rendered it 
unnecessary to question the correctness of the charge 
of the lord chief justice in that case. It cannot, there- 
fore, be regarded as a conclusive authority; but it is 
evident from the questions submitted to the jury, that 
the very learned judge supposed that a material aggra- 
vation caused by the absence or omission to use break- 
power, though it might not have prevented, yet may 
have so contributed to the injury as to have rendered 
the defendants in that case liable. The present defend- 
ant urges that, as the accident would have occurred 
whatever the condition of the engine Hawthorne might 
have been, the aggravation of the injury affords no 
grounds on which the plaintiff can retain his verdict; 








but, if this contention is correct, the accident might 
have been attended with little or no injury had the 
train moved on, and yet the defendant, whose admitted 
negligence may have been the cause of the serious dam- 
age to the plaintiff, isnot to be answerable. Ifthe pres- 
ent action had been brought against the fellow servant 
proved to have omitted to place the lamp, or the driver 
of engine 1803 shown to have started too soon, the plain- 
tiff might possibly be entitled to a verdict, but he would 
not recover damages as against his fellow servant for 
injuries which he himself might have avoided, or which 
were caused by the insufficiency of the machinery fur- 
nished by their common master; and had it been 
shown, either that the train did not endeavor to get 
out of the way of the approaching engine, or was un- 
able to doso in consequence of the defective state of the 
engine by which it was drawn, the defendant in the 
action would not be answerable for the enhanced 
injuries fairly attributed to this omission or inability. 
As, then, the plaintiff could not recover damages for 
them from the employed, he would be without redress 
unless he could do so from the employer. The case 
may be without precedent, but, even in the absence of 
the authority cited, we are disposed to think that the 
material aggravation in this case, caused by the “ skid- 
ding’’ of the wheels, also afforded some evidence of 
negligence. No question arises as to the mode by which 
the jury ought to assess their damages in such a case. 
We are of opinion that on one or other, if not both 
grounds, the evidence could not have been withdrawn 
from the jury. The rule will be discharged. 
Rule discharged. 
——-_ ee  —-— 


GRAND JURORS AND POLYGAMY. 


Territory of Utah, third district court. The People, 
etc., v. George Q. Cannon, Hiram B. Clawson and 
oan T . September term, 1871, Salt Lake 


Twenty-two men, summoned as grand jurors, an- 
swered to the call of the clerk, and were sworn on their 
voir dise. George Q. Cannon, one of the jurors, in 
reply to questions addressed to him by Mr. Baskin, U. 
8. attorney, testified that polygamy is one of the fun- 
damental doctrines of the church of which he is a 
member; that he believes that polygamy isa revelation 
from God to that church; and that he does not believe 
that a man living in polygamy is guilty of adultery. 
Hiram B. Clawson and James Townsend testified that 
they agreed with Cannon in all that he had said. 

Mr. Baskin here stated to the court that he intended 
to present to the grand jury, under the Utah statute, 
the case of The People v. Hawkins, ona charge of adul- 
tery growing out of polygamy ; and also several cases of 
bigamy growing out of polygamy. He therefore chal- 
lenged Cannon, Clawson and Townsend as being, by 
their own confessions, incompetent to sit on the jury. 


OPINION. 


McKean, C. J. The sophism by which polygamy is 
sought to be justified as being in harmony with Amer- 
ican civilization is, that polygamy is a religious prac- 
tice; that religious toleration is one of the fundamental 
principles of American institutions and of the federal 
constitution; that, therefore, polygamy is protected by 
the constitution, and all laws enacted against it are 
unconstitutional. 

If the mass of the American people were barbarians, 
or if the patriarchal or tribal systems of government 
prevailed among them, it is needless to say that our 
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constitution and institutions could not exist. It is not 
a little humiliating that it should seem to be n 

to add that our constitution and institutions do not 
require, nay, do not permit, the toleration of any prac- 
tice which wages war against civilization. There have 
been religions which have required the offering up of 
human sacrifices to the sun, and the casting of infant 
children to the crocodiles of the Ganges; but if such 
deeds were done in this country, is there in all the land 
one man so dishonest that he would attempt to justify 
them by the plea of religious toleration? 

But why waste time in discussing such a proposition 
as that involved in this case ? When the burglar is a 
fit juror to inquire into the crime of burglary; when 
the robber is a fit juror to inquire into the crime of 
larceny; when the assassin is a fit juror to inquire into 
the crime of murder, then the bigamist, whe swears in 
substance that crimes are his religion, may be a fit juror 
to inquire into the crimes of bigamy and adultery. But, 
thanks to centuries of christian civilization, that time 
is not now; and, judging from the steady progress of 
the human race, that time will never come. 

The challenge is sustained, and the three jurors named 
are rejected.—Salt Lake Review. 





——_e-o—_—_——__ 


LIABILITY OF RAILROAD CORPORATIONS 
FOR INJURIES TO PASSENGERS — EXCES- 
SIVE DAMAGES. 


The supreme court of Illinois in The Pittsburg, Cin- 
cinnati and St. Louis Railroad Company, appellant, v. 
Henry R. Thompson, appellee, gave an opinion at the 
September term, portions of which are of interest to 
the profession. The law of that State, which is not so 
strictly construed against railroad corporations for 
injuries to passengers as it has been in New York, 
is defined by this case upon a point not hitherto en- 
tirely settled. 

Thompson was a passengerin the sleeping car on 
defendants’ road. The car was thrown from the track 
and partly overturned, throwing him from his berth, 
and inflicting blows over the eye, and on the leg, be- 
sides bending his neck violently back. He was con- 
fined nine weeks to his bed, and suffered from ten- 
derness of the spine. There was evidence that the 
track was in bad order, the ties old and rotten, and 
the rails of various lengths with ends abraded and 
slivered. It appeared that the axle of the car forward of 
that in which Thompson was a passenger (which was 
also thrown off the track) was found broken, but there 
was no evidence what was the cause of the accident. 
Verdict below for plaintiff, damages assessed at $5,000. 

The rest of the case is set forth in the opinion, a part 
of which we append: 

It is the theory of appellant’s counsel that the cars 
were thrown from the track by the breaking of an axle 
which was, so far as could be discovered, sound. On 
the other hand, counsel for appellee contend that the 
axle was broken after the train was thrown from the 
track, or, if broken before, that it was in consequence 
of the roughness and improper condition of the road. 

The jury adopted one of the latter theories, and 
although the question is incapable of precise deter- 
mination, there is at least this in favor of their con- 
clusion, that one theory furnishes a cause for the 
breaking of the axle, while the other does not. Axles 
may sometimes break when the track is in good con- 
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stated by some of the witnesses, but we cannot con- 
demn the action of a jury because it has found its ver- 
dict upon a theory which furnishes an explanation of 
the breaking, rather than upon one which does not. 
When the plaintiff showed the injury was caused by 
the overturning of the car without fault upon his own 
part he made out against the company a prima facie 
case of negligence, and placed upon it the burden of 
rebutting that presumption by proving that the acci- 
dent resulted from a cause for which it should not be 
held responsible. 

The chief ground relied upon, however, for a rever- 
sal of the judgment seems to be the alleged error in 
the fourth instruction given for the plaintiff. This was 
as follows: 

Fourth. ‘“‘The jury are instructed as a matter of law 
that it is the duty of a railway company, employed in 
transporting passengers, to do all that human care, 
vigilance and foresight can do, both in providing safe 
coaches, machinery, track and roadway, and to keep 
the same in repair, and if, from the evidence in this 
case, the jury believe that the plaintiff, while a pas- 
senger in the cars of the defendant, received an injury 
resulting from the negligence of the defendant, in 
either of the above particulars, they will find for the 
plaintiff and assess his damages.” 

It is urged that this instruction; in requiring a com- 
pany to do all that human care, vigilance and foresight 
can do in providing safe coaches, machinery, track and 
roadway, imposes upon them an obligation of unreas- 
onable strictness and impossible of performance, with- 
out subjecting all the railway companies in the country 
tobankruptcy. It would, for example, require them to 
lay steel rails instead of iron, and to adopt all other 
precautions without reference to the extravagance of 
the expenditure. In default of doing this they would 
become insurers for their passengers, except as against 
the acts of God and the public enemy. 

The instruction in its strict sense is open to this ob- 
jection, the true rule being, as said by this court, in 
Tulley v. Talbott, 23 Ill. 357, that the carrier shall do all 
that human care, vigilance, and foresight can reason- 
ably do consistently with the mode of conveyance and 
the practical operation of the road. 

A company cannot be required, for the sake of mak- 
ing travel upon its road absolutely free from peril, to 
incur a degree of expense which would render the 
operation of the road impracticable. It would be un- 
reasonable, for example, to hold that a roadbed should 
be laid with ties of iron or cut stone, because in that 
way the danger arising from wooden ties subject to 
decay would be avoided; but, on the other hand, it is 
by no means unreasonable to hold that, although a rail- 
way company may use ties of wood, such ties shall be 
absolutely sound and road-worthy. Stili, although 
this instruction was, in its literal sense, erroneous, it 
is no ground for reversing the judgment in the present 
case. 

The only remaining question is as to the quantum 
of damages. The jury found five thousand dollars. 
It is claimed the verdict is unreasonably large. The 
proof is conflicting as to whether the plaintiff was 
injured in the membranous covering of the spine, or 
merely in the muscular ligaments connected with it. 
He was confined from two to three weeks to his bed, 
but did not, when quiet, suffer greatly from pain. After 
that period he began to walk about, though with great 
difficulty, but did not resume business in his office for 
three months. At the time of the trial, thirteen months 
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after the accident, he was still feeling some pain and 
inconvenience. If this temporary confinement and 
pain were the only consequences of the injury, we 
should not hesitate to pronounce the damages excess- 
ive. But the physician who attended the plaintiff tes- 
tified that, in his opinion, the plaintiff would never 
entirely recover, and that in future any imprudence or 
unusual exposure, which would not affect a person in 
sound condition, might lead to very serious and even 
fatal results. Two other physicians called by plaintiff 
concurred in this view, while two called by the defend- 
ant thought the injury was only to the muscles, and 
not to the spine or its coverings, and that the recovery 
was already substantially complete. 

In the former view the damages cannot be considered 
excessive, and we have no right to say the jury erred 
in adopting it, rather than that of the physicians called 
by defendant. Judgment affirmed. 
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NOTES AND QUERIES. 


A subscriber asks the meaning of the word “‘ Bussey ”’ 
in connection with Mr. Washburn’s name as a professor 
in the Harvard law school. We are informed that the 
various appellations attached to professorships in col- 
leges refer to individuals who have, by labor or money, 
contributed toward the establishment or support of 
such professorships, and that ‘‘ Bussey ’’ indicates that 
some one of the name has done something in respect 
to the department which the gentlemen mentioned has 


in charge. 


LOGANSPORT (Ind.), Oct. 9, 1871. 
A., who owned real estate in New York, came to 
Indiana over a year ago; has become a resident of this 
State, and obtained a decree of divorce, on the ground 
of cruelty and abandonment, from his wife, who re- 
mained in New York and made default in the divorce 
proceeding, although notice of the pendency of the 
same was duly served upon her by reading. Query: 
Has the divorced wife any interest, and, if so, to what 
extent, in the realty of A., being the same which he 
owned in New York previous to his obtaining the 

divorce from his wife? HOOSIER. 





BOOK NOTICES. 


The Insurance Law Journal, September, 1871. Edited 
by Daniel T. Potter. New York, Baker & Voorhis; 
St. Louis, Hugh R. Heldreth. 

This is a periodical ‘‘devoted to insurance law and 
the interest of insurance generally,’ and the initial 
number gives promise that it will be found a valuable 
assistant, not only to those interested in the speciality 
of insurance law, but to the legal profession at large. 
The contents consist of a digest of decisions, report of 
decisions, statute laws, and miscellaneous department, 
all, of course, appertaining to insurance. The digest 
contains twenty decisions taken from the U.S. supreme 
court, N. Y. court of appeals, and the supreme courts 
of Missouri, Pennsylvania, Texas, Iowa, Wisconsin, 
Illinois and Indiana. The reported decisions are from 
New York, Missouri, lowa and Wisconsin. The stat- 
ute laws, those of Connecticut and Michigan. The 
digests have been carefully made, and the reported 
decisions are all valuable. If the succeeding numbers 
come up to the standard of the first, neither insurance 
men nor lawyers can well afford to be without this 





serial. 
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From 1849 to 1864 those who had occasion to practice 
in justices’ courts in this State had peculiar difficulties 
to contend with. The code, while changing almost 
entirely the method of procedure before courts of 
record, had only partially affected that before the in- 
ferior tribunals. How far the change went was uncer- 
tain, and while, to the older practitioners, difficulties 
and doubts in time grew less, those who, during the 
period mentioned, began their connection with jus- 
tices’ court litigation felt the want of some treatise 
that would (as under the old practice Judge Cowen’s 
did) clearly and fully explain every step necessary in 
the conduct of a suit. Not that there were not books 
enough professing to do so; but when tried they were 
all found unsatisfactory. Some were old works 
adapted to the code, the adaptation consisting in cut- 
ting out certain passages in the old book which were 
full of common-law technical terms, and inserting in 
their place sections of the code which seemed to refer 
to the same subject. Some were new, containing the 
statutes verbatim, with now and then an excerpt from 
Cowen, or an impracticable form. In 1865 Judge Wait 
issued his treatise, which, though ponderous and dis- 
jointed, and, besides, miserably indexed, at once took 
the foremost place among works relating to the jus- 
tices’ courts. And we cannot say that any subsequent 
work has rivaled his. 

But. we were supplied by Waits’ Practice with a 
guide in civil cases only. The book before us under- 
takes to cover both civil, criminal and special proced- 
ure, and the law applicable to all matters with which 
a justice of the peace may possibly deal. It is a com- 
pilation rather than a treatise, the text consisting 
principally of head notes from the reports and stat- 
utes. The references to the revised statutes are, toa 
large extent, to the fourth edition, which is very im- 
proper, seeing that not one lawyer in ten has access to 
that edition, and a reference to the marginal paging 
would have saved all trouble. Numerous forms are 
interspersed throughout. The volume containr one 
thousand and sixty-five pages, including a full and 
passable index, but does not contain a table of con- 
tents or of cases cited, both of which are in style for 
modern law books. 





GENERAL TERMS. 
ist Monday in November, first department, New 
9G Taceday in November, third department, Sche- 
meet Tucsday in November, fourth department, Syra- 
pat Monday in December, second department, Brook- 
titling 


A person who conceived that he had been insulted 
by a gentleman of his acquaintance, went to Sir Eardly 
Wilmot, then lord chief justice of the court of com- 
mon pleas, and, after relating the particulars, asked 
him if he did not think it would be manly to resent 
it ? “ Yes,’ said that eminent man, “it will be manly 


to resent it; but it will be God-like to forgive it.” 





LEGAL NEWS. 
Twenty-five thousand Communists still remain to be 
tried in France. 
In Vienna matrimonial advertisements are forbidden 
by law. 
The law school of the Columbia college opened for 
the October term on the 4th inst. 


Hon. Austin Abbott has been elected assistant pro- 


fessor in the department of municipal affairs, of the 
Columbia college law school. 


A large decrease in the number of convictions for 
grave crimes in the German empire is attributed to 
the adoption of the new criminal code. 


The Paris Maude states that since the French revyo- 
lution—over eighty years ago—there has been one 


hundred and sixty-one laws regulating the press, or one 
every six months on an average. 


Several prominent citizens of Salt Lake City have 
been arrested by the United States authorities, charged 
with adultery and lascivious cohabitation under the 
Utah statute. They will be brought to trial imme- 
diately. 

Over fourteen hundred claims against the United 
States government from British subjects are to be 
presented during the sitting of the committee in Wash- 
ington for the adjudication of the mixed claims on 
both sides. 

Attorney-General Pond, of Ohio, has decided that 
the inmates of the soldiers’ home at Dayton, who have 
resided in the State a year, and have no other residence 
therein than the asylum, have a legal right to vote at 
the poll of the township in which the asylum is situated, 
since the passage of the act of congress of January 21, 
1871. 

There is but one copy of the first census of the 
United States (1790) in existence, so far as known, and 
this is now in the congressional library at Washington. 
It is a pamphlet of fifty-six pages, of the size of a 
school primer, and has the following title: “‘ Return 
of the Whole Number of Persons within the Several 
Districts of the United States, passed March the first, 
1790. Philadelphia: Printed by Childs & Swaine, 1791.” 


The secretary of a masonic lodge in Rockingham, 
Va., was recently ordered to produce in court the 
book in which the minutes of the lodge were kept. He 
refused, and was threatened with imprisonment for 
contempt. The judge spoke in strong terms of the 
evil by societies passing resolutions and orders liable 
to come in conflict with the law of the land, and ex- 
pressed his intention of enforcing the law against all 
such proceedings. Finally, after a long and heated 
argument between the attorneys, they agreed to accept 
an attested copy of the minutes. 


The rules and regulations adopted by the commis- 
sioners, under the twelfth article of the Treaty of 
Washington, have been printed. They, among other 
things, require, that, in addition to the representation 
of his claim, and the proofs in support thereof, which 
shall have been presented to his government, the claim- 
ant shall file, in the office of the commission, a state- 
ment of his claim in the form of a memorial, accom- 
panied by twenty printed copies thereof. In cases 
where the amount is less than one thousand dollars, 
the memorial will be printed at the expense of the 





commission. 
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TRIAL. BY JURY IN CIVIL ACTIONS. 


We have, from time to time, expressed our convic- 
tion that in civil actions a jury is not the proper body 
to determine the rights of litigants. At the best, 
especially under the forms of pleading in vogue in 
most of the States, where all the facts incident to the 
matter at issue are to be determined, the conclusion 
of twelve men chosen at random, some of them igno- 
rant, and all inexperienced, is uncertain, and as liable 
to be wrong as right. But besides this, as is well 
known, in certain kinds of actions juries are uniformly 
prejudiced, and the result can be told as well before 
verdict as afterward. Suits against railways for per- 
sonal injury, and suits by women for breach of prom- 
ise to marry, so notoriously are decided unfairly, 
that defendants very frequently pay large sums to 
settle unjust claims rather than to-risk a trial where 
they know they can expect neither mercy nor justice, 
and where the damages which will, without doubt, be 
assessed against them will not be measured by the 
injury supposed: to have been received by the plain- 
tiff, but by their ability to pay. The verdict rendered 
in the case of Craig v. Sprague, afew years ago in 
Chicago, was so outrageous that the attorneys for the 
plaintiff at once offered to remit a very large propor- 
tion of the amount. The juries of Illinois seem to be 
given to this way of doing business, to a degree that 
has brought down several merited rebukes from the 
court of last resort in that State. In the case of Jili- 
nois Cent. R. R. v. Welch, 52 Til. 183, the defendant 
had received an injury while in the employ of the rail- 
road company, and for which he was, under the cir- 
cumstances, entitled to some compensation. He had, 
however, before the commencement of the suit, 
and after being fully aware of the injury done, for a 
consideration, executed a release, under seal, of all 
claim against the company. Nevertheless, on the 
trial the jury gave him a verdict for $10,000. In 
delivering the opinion of the court, giving judgment 
of reversal, Mr. Justice Lawrence says: 

“Tt has become a matter of public notoriety, and is 
evidenced by many of the records brought into this 
court, that juries very generally assess an amount of 
damages against railway corporations which, in 
similar cases between individuals, would be con- 
sidered unjust in the extreme. It is lamentable that 
the popular prejudice against these corporations 
should be so powerful as to taint the administration 
of justice, but we cannot close our eyes to the fact. 
When this becomes apparent the courts must in- 
terfere. However natural this prejudice, or however 
well deserved, it cannot be permitted to find ex- 
pression in unjust verdicts. A railway company is 








entitled to, and must receive, the same measure of 
justice that is meted out in a suit between John 
Doe and Richard Roe. Juries must be taught, if 
possible, that when they enter the jury box they are 
entering upon a duty so high and solemn that they 
must shrink from the influence of prejudice or pas- 
sion as they would shrink from crime. Doubtless 
the twelve men who composed this jury were, indi- 
vidually, honest men, but we cannot believe they 
had a proper sense of their duty and responsibility 
as jurors. There was in this case no malice or oppres- 
sion on the part of the company, and therefore no 
room for vindictive damages. The injury to the 
plaintiff was merely an accident, resulting, it is true, 
from the carelessness of the company, but still, an 
accident, in the sense that it was unintentional. The 
injury, although severe, is not one that wholly dis- 
ables the plaintiff. He testifies that he has since been 
learning the trade of a printer. His wages as a 
brakeman were forty dollars per month, amounting 
to four hundred and eighty dollars per annum. The 
annual income he would derive from $10,000, the 
amount of this verdict, would be, at the ordinary rate 
of interest in this State, one thousand dollars. The 
wages he was receiving would not amount to this 
verdict in twenty years. 

In one sense, it is true, a pecuniary value cannot 
be placed upon an arm. But, inasmuch as the law can 
give only a pecuniary compensation, and as the plain- 
tiff seeks that by his suit, we are obliged to take a 
practical and almost unfeeling view of this question; 
and when the injury is one that will still leave the 
plaintiff able to earn as much, in many occupations, 
as he was earning before the accident, we must hol 
a verdict to be unreasonable which gives him at once 
a sum larger than the great majority of the commu- 
nity earn by a long life of toil, and the interest of 
which would amount to more than twice his wages. 
When we consider this, and remember that such ver- 
dicts for injuries inflicted without design or malice 
are never rendered in suits between individuals, and 
that the statute limits the damages for the loss of life 
to $5,000, we think it our duty to pronounce the 
damages in this case excessive.” 

In another case, Walker v. Martin, 52 Ill. 347, two 
wealthy persons had caused the arrest of a man of 
somewhat doubtful reputation. There was evidence 
that the arrest was malicious, and it was not proved 
to be justifiable. The only injury the arrested per- 
son received was that resulting from a brief detention, 
and such as was, possibly, inflicted upon his not 
wholly certain good name. Yet, the jury, knowing 
the plaintiff to be poor and the defendants rich, gave 
it as their candid opinion that it would require the 
sum of $25,000 to balance matters between the par- 
ties. Concerning this action, Mr. Chief Justice Breese 
remarks : 

“This verdict is unprecedented in the annals of 
judicial proceedings. It bears upon its face the 








198 


THE ALBANY LAW JOURNAL. 


ee ———_—L—L—————M 


stamp of prejudice, partiality and oppression, and 
ought not to remain on our records. 

“Such verdicts as this is outrage that sense of 
justice which has a lodgment in every well-regulated 
mind, and, if sustained by this court, could not but 
tend to increase that tide of opposition to the jury 
system, which is now rising and advancing in more 
than one State in this Union. If sustained, juries 
will be regarded as instruments of oppression, rather 
than a bulwark of our liberties. It may not be that 
either of the ancient ordeals—that of the Anglo- 
Saxon, of red-hot iron and boiling water, or that of 
the more chivalric Norman, by battle — will be re- 
vived; yet, there is no small danger the institution 
will sink into contempt, to end at last in its utter 
overthrow. This is said in view of the material of 
which juries are composed in modern times; but 
however composed, it is quite time they should un- 
derstand they do not possess despotic power. The 
maxim, “sic juber, sic volo, stat voluntas pro ratione,” 
has no place in jury trials. It is the maxim of the 
despot, whose own unbridled will is the law for him, 
and for all within his power.” 

In feudal times, when the English people were 
struggling to maintain their rights against the usurpa- 
tions of the hierarchy and nobility, when proceed- 
ings before law courts were principally of a criminal 
nature, and, whether criminal or civil, always involved 
personal liberty, the right of trial by jury was essen- 
tial to the protection of the individual. Then, too, 
the matters coming before the courts involved very 
little law and few facts, and the men filling the jury 
box were, we are sorry to say, far more intelligent 
and educated, in proportion to the rest of the com- 
munity, than they now are. 

To-day, under changed conditions, we find a jury 
trial so cumbrous, dilatory and uncertain, that the 
more confideut a party is that he has right on his side 
the less willing he is to submit his cause to the deter- 
mination of that time-honored tribunal. In fact, the 
decision of a jury, except in the class of cases we 
have named, possesses so many elements of chance that 
speculative persons very frequently, after all the evi- 
dence is in, lay wagers upon the result, basing their 
opinions, not upon the effect of the testimony given, 
but upon their personal knowledge of the prejudices 
of individual jurymen, or the improper outside influ- 
ence which has been brought to bear to affect the 
verdict. 

In criminal actions we should by all means retain 
the present system, as there the contingent harm is 
more than balanced by the certain good. In civil 
actions, however, it is worthy of a consideration 
whether the time for a change has not already 
arrived. 


Briefless Barrister Pope asks, is there no bright re- 
vision in the sky? That is clearly a question which 
only a lawyer can answer. 





WHAT CONSTITUTES AN ARREST. 


Blackstone says “an arrest must be by corporeal 
seizing or touching the defendant’s body. 3 Black, 
288. 

An arrest is well described in the old books as the 
beginning of imprisonment when a man is first taken 
and restrained of his liberty by power of a lawful 
warrant. 2 Shep. Abr. 299. As the restraint of a 
person’s liberty by the actual seizure or apprehension 
of his body, or otherwise, in execution of some legal 
process. Burrill’s Law Dic. vol. 1, 130. Mr. Chitty 
has perhaps the most satisfactory definition. He 
says: “To constitute an arrest the party against 
whom the process is awarded must either be actually 
touched by the officer or confined in a room, or must 
submit himself, either by words or actions, to be in 
custody.” 1 Chitty’s Crim, Law, 48. We see here that 
in the light of more modern authority an arrest is 
not exclusively a corporal seizing or touching the body. 

Each of the above definitions refers to arrests by 
virtue of process, but the same principles and law is 
applicable to arrests made without process, for, indeed, 
a great many arrests are made without process with 
the full sanction of the law. The question as to what 
constitutes an arrest has arisen both in England and 
in the United States in actions for false imprisonment, 
or in actions of a kindred character. Sometimes it 
has been a question whether there was any submis- 
sion to the officer’s authority, and sometimes a ques- 
tion whether what was complained of was only the 
voluntary act of the party. 

And although the definition given by Mr. Chitty is 
clear and precise, though somewhat comprehensive, 
yet what constitutes submission or custody in a legal 
point of view are questions to be determined only by 
the peculiar circumstances of each case. 

It may be justly inferred from Mr. Chitty’s defini- 
tion of the term Arrest that it is settled that no 
manual touching of the body is necessary to consti- 
tute an arrest. All of the books agree that it is a 
restraint upon personal liberty as one of its conditions, 
but what degree of restraint, and how it must be 
exercised or imposed to constitute an arrest, presents 
an extensive field of inquiry. 

Mr. Stevens in his treatise on the law of nisi prius 
says: “In all the cases it seems the plaintiff must, by 
the act or order of the defendant, be deprived of his 
personal freedom for some portion of time, however 
short. Bare words, without laying hold of the plain- 
tiff’s person, or restraint on submission without force, 
will not constitute an arrest. Although mere words 
will not constitute an arrest, yet in ordinary practice 
words are sufficient to constitute an arrest if they 
impose a restraint upon the person, and the party is 
accordingly restrained, for he is not obliged to run 
the risk of personal violence and insult by resisting 
until actual violence is used.” 3 Starkie Ev. (3d 
ed.) 1113. 
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That bare words are not sufficient to constitute an 
arrest is well illustrated in the case of Genner v. Sparks, 
1 Salk. 79. In that case the bailiff having a war- 
rant against Sparks went to him in a yard, and being 
at some distance told him he had a warrant and said 
he arrested him. Sparks kept him off with a fork 
and retreated into his house. It was held that this 
was no arrest, that bare words will not make an 
arrest, but if the bailiff had touched him and the party 
had instantly run away, that would have been an 
arrest. There was no restraint here and certainly no 
submission, for Sparks put the officer at defiance. 
There must be in all cases some degree of restraint, but 
not necessarily submission even where there is no 
seizing or touching the person, as where a person is 
locked up or confined in a room. The difficulty 
which arises in most cases is the determination as to 
what constitutes a restraint. In those cases where it 
has been judically determined that no legal arrest 
was made, the facts show there was no restraint of 
the party by the officer; and what we mean by 
restraint is a deprivation of personal freedom of action 
in some degree. . 

Lord Mansfield said in Arrowsmith v. Messwrier, 2 
N. R. 211: “I suppose an arrest may take place 
without any actual touch, as if a man be locked up in 
a room, but here the plaintiff went voluntari:y before 
the magistrate. The constable brought a warrant 
but did not arrest him. How can a man walking 
freely to the magistrate prove himself to be 
arrested,” 

Tt was also held that the warrant had been used as a 
summons, and it does not appear that there was any 
restraint of personal freedom of physical action exer- 
cised by him. 

Where an officer sent word to the plaintiff that he 
had a writ against him, and requested that he would 
fix a time for attending at the officer’s house and give 
bail, and he did so, it was held that, as there was only 
one notice of the writ given, there was no arrest. 
Berry v. Adamson, 6 Barn. & Cress. 534. When an 
officer, having a warrant for the arrest of a party, said: 
“T know you; I will take your word; but you must 
give bail,” and went away; this shows there was no 
restraint imposed by the officer; that is, he did not 
consider an arrest was made, as the language he used 
plainly indicates, although he made a return that he 
had arrested him. It was held that this was not an 
arrest, but that if the party had gone with him it 
would have been sufficient. George v. Radford, 3 Car. 
& Payne, 464. 

It is not necessary, to constitute false imprisonment, 
that the person restrained of his liberty should be 
touched. If he is ordered to do or not to do a thing, 
to move or not to move against his own free will; if 
he is not left to his own option to go or stay when he 
pleases and force is offered or threatened, and the 
means of coercion are at hand ready to be used, or 
there is reasonable ground to apprehend that coercive 





measures will be used if he does not yield, his submis- 
sion to the threatened and reasonably to be appre- 
hended force, is no consent to the arrest or detention 
or restraint of the freedom of his motion. He is as 
much imprisoned as if his person were touched or 
force actually used. Johnson v. Tompkins, 1 Bald. C. 
C. 601. 

In Russen v. Iwcas, 1 Car. & Payne, the officer 
having a warrant for one Hamer went to a tavern 
where he was and said, “Mr. Hamer, I want you.” 
Hamer replied, “ Wait for me outside the door, and I 
will come to you.” The officer went to wait and 
Hamer went out of another door and got away. 
Abbott, C. J., says: “Mere words will not constitute 
an arrest, and if the officer says, ‘I arrest you,’ and. 
the party runs away, it is no escape; but, if the party 
acquiesce in the arrest, and goes with the officer, it 
will be a good arrest. If Hamer had gone with the 
officer into the passage, the arrest would have been 
complete.” In a note to this case it was said, “the 
question in the principal case was, whether directing 
the officer to go and wait for him was not an acqui- 
escence in the arrest, though it certainly appears to 
have been, not an acquiescence, but a trial to evade 
the officer and run away;” there was no submission 
to the authority of the officer. 

In Lansing v. Case & Smith, Ontario Com. Pleas, 4 
Legal Obs. 222, E. Fitch Smith, first judge, said: 
“There is no doubt the rule is well settled, that, if 
the officer exercises a controlling authority over the 
person of the party while within his power, and im- 
peratively directs that he must go with him, or that 
he must do, or must not do, a particular act, and obe- 
dience is yielded, or the party, being in the power of 
the officer, does go or does another act against his will, 
in order to prevent actual force being used, this will 
amount to an arrest and imprisonment.” 

The question of submission to an officer where no 
force has been used has quite frequently arisen. 

In Homer v. Battyn, Buller’s Nisi Prius, 62, it is 
said, “if the bailiff, who has the process against one, 
says to him when he is on a horse or in a coach, ‘you 
are my prisoner, I have a warrant against you,’” upon 
which he submits, turns back, or goes with him, though 
the bailiff never touched him, yet it is an arrest, 
because he submitted to the process. See also Pa- 
cock v. Moore, Ryan & Moody, 321. 

Where the defendant, for purposes of extortion, 
had placed a writ in the hands of a sheriff’s officer, 
with instructions to arrest the party unless he would 
give up some property, and the officer, finding his way 
to the party’s sick bed, produced the writ and de- 
manded the property, telling the party unless it was 
delivered up to him a man would be kept with 
him, and the party yielded to the pressure and gave 
up the property, it was held that these facts amounted 
in judgment of law to an arrest. Grainger v. Hill, 5 
Scott, 580. 

There was, in this case, the clearest evidence of 
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restraint exercised by the officer and submission by 
the party. 

So, in Gold v. Bissell, 1 Wend. 210, no force was 
used. Bissell was informed by the constable of the 
process he had against him, and Bissell went with 
him some distance, and then procured a person to 
engage that he would appear the next day before the 
justice. It was held that, as the party was in the 
power of the officer, and, while thus in his power, 
submitted to his authority, and went with him, this 
amounted to an arrest. So that, in this case, there 
was also both restraint and submission. Restraint is 
the primary element in all arrests, and submission is 
but the evidence of such restraint. Judge Smith, in 
Lansing v. Case and ano., cited above, refers to what 
he terms a class of cases which show that mere 
words, unaccompanied by any act of submission, will 
not constitute an arrest. 

And, as we might anticipate, in each of these cases 
there was no restraint te submit to. Words are not 
material things which, of themselves, possess physical 
power, but, in some cases, restraint only begins with 
submission. As if A. (an officer having the proper 
authority) say to B., “I arrest you,” using no force, 
and B. turns and goes away, there is no restraint 
imposed on B.; but if B. submits by word or act to 
A.’s authority, then there is restraint, and, therefore, 
an arrest. 

Such is the principle decided in Genner v. Sparks 
and Russen v. Lucas. 

It is not necessary that there should be any very 
formal declaration of arrest. If the officer goes for 
the purpose of executing his warrant, has the party 
in his presence and power, and if the party so under- 
stands it, and, in consequence thereof, submits, this is 
an arrest. Pike v. Hanson, 9 N. H. 491. 

In Emery v. Chesley, 18 N. H. 201, Woods, Justice, 
said: “In brief, if the intention to make an arrest, 
and the power of doing so in form, co-exist and are 
made known to the party who does not resist, then 
an arrest is made, and no more is required.” It may 
be supposed, at first view, that this proposition con- 
flicts with the principle that “bare words do not 
constitute an arrest,” upon which so much stress is 
laid in Genner v. Sparks and Russen v. Lucas, cited 
above; but in Genner v. Sparks there was no restraint, 
and the officer was kept at a distance by Sparks by 
the bold attitude which he assumed, and hence there 
was no submission. In Russen v. Lucas it does not 
appear that Hamer knew that when the officer said 
to him, “I want you,” and Hamer replied, “ Wait 
for me outsitle the door, and I will come to you,” he 
intended to arrest him; hence, there was no restraint 
in what the officer did. At all events, whether he 
knew it or not, his apparent acquiescence was a trick, 
for he immediately left the house by another door, 
and left the officer waiting for him. 

But can it be said there is no restraint of a party 
when he makes no resistance or objection to an offi- 








ST 
cer who has the power and the intention to use force, 
if necessary, in the execution of process against him, 
and this is known or communicated to him in his 
presence? Has he perfect freedom of action? We 
think not. And, although he may not accompany the 
officer, and, in fact, be not taken away at all, yet for 
a short time at least he may be under his control and 
may be considered fairly under arrest, there being no 
resistance and no objection, a submission to the officer’s 
authority may be justly inferred, for, if he resist or 
object, violence might ensue and he is not obliged, as 
we have seen above, to run that risk. 

Again, we think that if an officer has a party 
within his power and can exert, if necessary, a con- 
trolling force over him, and informs him he has a 
warrant for his arrest, and that he has come for that 
purpose, or uses words of arrest, and commands him 
to appear before the magistrate and give bail, and he 
does so, it is an arrest, even though there is no touch- 
ing of the person, or no promise to give bail, for 
assuming that non-resistance alone, unconnected with 
subsequent facts, is not submission to the officer’s 
authority in his presence (which we do not admit), 
still, the fact of going afterward before a magistrate 
and giving bail as commanded, is strong evidence 
of the fact of submission to the authority of the offi- 
cer, while in his presence and power and was, there- 
fore, to some extent, under restraint and was really 
in his custody. 

In such cases a promise to give bail at a future day 
is frequently made, and the party is suffered to go at 
large; in fact, this is the constant practice among offi- 
cers, when the offense is light. It may be supposed 
that this view conflicts with Arr ith v. Messurier 
and George v. Radford. The former was considered 
as of doubtful authority, in Pike v. Hanson, except 
upon the ground of the warrant being used as a sum- 
mons; in fact, the case seems based upon the ground 
that the officer did not exercise any control or author- 
ity over the party. In the latter, there was a mani- 
fest intent on the part of the officer not to put the 
party under restraint. See Lansing v. Case, above 
cited. We do not claim that what faxes place beyond 
the presence of the officer is submission, but what is 
done after the exercise of authority, as we have de- 
scribed, and in pursuance of what was commanded or 
promised at the time, may be important facts in deter- 
mining the intention to submit, or as showing that he 
considered himself in custody of the officer while in 
his presence. 

In Lansing v. Case, it was said, “it may be well 
doubted whether there be any such thing as an arrest 
by submission, in the absence of the officer or some 
one acting under his authority and direction, for 
power in the officer with the means of coercion must 
exist and combine with the act of submission by the 
party arrested. 

It is true that when an arrest is made by an actual 
manual touch or by coercive power or control, that 
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the officer who has the warrant need not be the hand 
that arrests, nor in the presence of the person arrested, 
nor within sight, nor within any exact distance ; it is 
enough if the person making the arrest is acting in 
aid of the officer and under his authority and direction, 
provided they are both pursuing the same object. 1 
Cowper, 63; 13 Mass. 322. 

But a partial restraint of the will of a person is not 
sufficient to constitute an imprisonment. Thus where 
a part of a public footway on a bridge was taken and 
appropriated for seats to view a regatta, and sepa- 
rated for that purpose from the adjoining carriage road 
by a temporary fence, and the plaintiff insisted upon 
a right of way across the part so appropriated and 
climbed over the fence, but was stopped by two 
policemen who prevented him from proceeding on- 
ward, but at the same time told him he might go 
back if he pleased, which the plaintiff refused to do, 


‘and remained where he was for half an hour, it was 


held that this was no imprisonment. Bird v. Jones, 7 
Q. B. 742. 

We see here that the officers did not exercise full 
control over the party, and therefore there was no 
arrest. It is that entire restraint upon the will which 
leaves no option or freedom of action which may be 
produced by direct application of power or force, or 
by a show of authority or power, accompanied with 
an apparent intention to enforce such authority by 
means of physical power, inducing a just apprehen- 
sion of violence unless an immediate submission to 
custody takes place, that constitutes an arrest. 


————o— 
CURRENT TOPICS. 


The indefeasible right of the free-born American 
citizen to lounge in public places has been recently 
upheld, in adecision of the highest court of Illinois, 
in the case of O’Harav. King. It seems that Mr. 
King, finding, one evening, that time was hanging 
heavy on his hands, concluded to relieve himself of 
the unwelcome burden by visiting some place where 
men were accustomed to congregate, and selected for 
that purpose the office of the clerk of a recorder’s 
court. He had scarcely arrived at his chosen destina- 
tion, when the clerk, Mr. O’Hara, with unwarrantable 
curiosity, desired to learn if Mr. King had any busi- 
ness to be attended to. Upon receiving a negative 
answer, Mr. O’H. suggested that Mr. K.’s absence 
from the place of their interview was, at that moment, 
very desirable. Mr. K., however, declined to adopt 
the suggestion, whereupon Mr. O’H. cast him forth 
into the outer darkness. For all which Mr. K, 
brought suit, and the courts, thinking that he had as 
much right in the clerk’s office as the other man, 
ordered Mr. O’H. to pay $166 damages, besides costs. 


To read the communications appearing in Eng- 
lish law newspapers one would suppose that the 
legal profession there were losing all their business 





from the encroachments of “unqualified” persons, 
who, having no professional standing, pay little re- 
gard to the customs of the lawyers, and resort to 
every means to obtain employment. The lawyers of 
Leeds, however, do not mean that any improper 
advocacy shall be permitted in their borough. Ata 
recent sitting of what is known as the “licensing- 
session” of that borough, on an application for a 
renewal of license, one Whittaker, a temperance 
advocate, rose to object to such renewal. Says a 
local paper: 

Upon this all the legal gentlemen in the court rose 
simultaneously to protest against Mr. Whittaker being 
heard. They were led by Mr. Cornwall, who protested 
as a legal practitioner, and on behalf of his colleagues, 
against Mr. Whittaker addressing the court. He argued 
that he, as a lawyer, paid six guineas a year fur the 
privilege of addressing the court, and maintained that 
Mr. Whittaker had no locus standi upon which to 
address the court, except through an advocate. Mr. 
Williamson followed in a similar strain. Mr. Whit- 
taker, however, refused to be silenced. He demanded, 
as a burgess, to be heard in accordance with the law 
laid down in ‘“ Burn’s Justice of the Peace,’’ and all 
the powers in the world could not prevent him. The 
law was laid down, that any burgess who had any cause 
of complaint could appear and state it to the bench. 
Mr. Williamson, however, protested against this, and 
was supported by Mr. Richardson, another solicitor. 
The magistrates’ clerk advised the bench not to hear Mr, 
Whittaker. At this the latter gentleman became ex- 
cited, and said a person in a similar capacity had baen 
heard at Bingley. As the bench refused to hear him, 
he left the court, exclaiming, “I protest against your 
ruling— it’s illegal,’’ and the license was renewed. 
After a lapse of time, however, Mr. Whittaker re-ap- 
peared in the court armed with a volume of “ Burn’s 
Justice of the Peace,’’ and wished to explain the 
authority upon which he had acted. Mr. Richardson 
protested against the thing being re-opened, and Mr. 
Williamson said, the authority quoted was obsolete. 
Mr. Whittaker again protested loudly. The magis- 
trates’ clerk ruled that he had no right to speak, ex- 
cept through an advocate. Mr. Whittaker said he had 
produced his authority for what he had done, and was 
about to hand the book to the bench, when Mr. Wil- 
liamson objected to its being put in, and Mr. Whittaker, 
thus baffled, left the court, exclaiming, ‘‘It’s too bad; 
it is too bad, gentlemen,” and protesting against its 
decision. 


They have, or at least had, before the present 
regime in France, a tribunal known as the court of 
accounts, whose province it was to overlook the 
financial dealings of public officers. It was made the 
duty of such officers to submit before this court, annu- 
ally, a statement of all their money transactions, and, 
if any one failed to obey this requirement within the 
proper period, he might, without more ado, be pun- 
ished for his default. It is to be presumed that the 
existence of this body had a favorable influence, not 
only upon the action of those handling government 
money, but upon the feelings and habits of the 
French people generally, for it is said that even the 
managers of the Commune, when the power passed 
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from their hands, were able to show those whom it 
concerned a full and detailed account of the receipts 
and expenditures of their so-called government. 
However excellent our systems of checks and counter 
checks may be to secure honesty and accuracy in 
public accounts, in view of the numerous “irregu- 
larities ” of disbursing officers daily coming to light in 
our midst, we must confess our belief that concerning 
such matters “they do things better in France.” 


The Chicago Legal News, whose editorial office and 
publishing house were totally destroyed in the late 
fire, issues its number of October 14th on time. By 
it we are informed that the papers and libraries in 
the law offices in Chicago were burned. The re- 
appearance of the Legal News so promptly, after the 
great calamity, is a welcome indication of the enter- 
prise and energy which will, in a few years, restore its 
wonderful city to more than its former magnificence. 


It is said that the late fire at Chicago destroyed 
very many of the public records, as well as documents 
and writings in lawyers’ offices and business places. 
This is a loss which cannot be estimated in dollars, 
and consequently does not figure in the two hundred 
or so millions, wherein the wealth of that unfortunate 
place has been diminished. Yet it is a disaster which 
will be known and felt by many long after the ruined 
city is again built up. To say nothing of the writings 
relating to transactions of public boards, the most of 
which might, perhaps, be spared, the wholesale 
destruction of deeds, mortgages, notes, contracts, 
vouchers, account books and law papers must embar- 
rass very greatly those interested in their preserva- 
tion, and will frequently lead to vexatious and unsat- 
isfactory litigation. 


Those interested in real estate in Chicago have, 
probably, to some extent escaped the worst conse- 
quences of a wholesale destruction of the records. 
It seems that certain offices, where real estate trans- 
fers were made a specialty, were accustomed to keep 
an abstract of all deeds, mortgages, etc., appearing in 
the public records, and we are informed that three 
complete sets of these abstracts are known to be in 
existence. How many counties in this State are as 
well provided against the contingency of a loss of 
the county records? 


Seduction under promise of marriage may be a 
very heinous offense and deserving severe treatment 
at the hands of the law, but it has always seemed to 
us that as there are usually two parties whose consent 
is necessary to the commission of the act, the legal 
penalty ought not to be visited wholly upon one. 
The seductive male must, of course, be a many-times 
dyed villain, but then, the “chaste” maiden who 
participates in the unholy contract is, to some degree, 
a wanderer from the path of rectitude. There should 





indeed be thrown around the virtue of woman a bar- 
rier so strong that it could not be broken by the vio- 
lence of lust, but when she so far forgets herself as to 
yield to a proposal whose making renders the pro- 
poser unfit to be a lover, and its acceptance her unfit 
to be a wife, the law, if interfering at all, should pun- 
ish both. At it is now it does not, to any extent, 
prevent seduction, but only gives an opportunity now 
and then for designing women to levy black mail, or 
for angry ones to gratify their vindictive feelings, * 


Americans have heretofore been somewhat unfa- 
miliar with beggary carried on asatrade. To be sure 
we have, on various occasions, received a visit from 
the blind man whose eyes were destroyed by some 
explosion, the soldier whose arm or leg was lost in 
the war, or the sorrowful Italian bearing a printed 
certificate that his little all had been swept away by 
some great flood on the Po or the Adige. 

To the necessities of all these we charitably con- 
tributed, asking no questions for conscience sake. It 
was only when we discovered that some one of them 
had, in endeavoring to remember his misery no more, 
expended our eleemosynary donation in procuring 
fire-water, that our inward faith became shadowed by 
unbelief. But the suppliants for relief are now mul- 
tiplying so fast that the most indiscriminate givers 
begin to hesitate on bestowing alms. Lame men with 
two sound legs, blind men whose eyesight a very little 
miracle would restore, deaf and dumb men, whose 
comprehension of sound is remarkably acute, men and 
women and children, with various evils and misfortunes 
are crowding our streets. The laws against vagrancy 
are sometimes invoked, but they are to a great extent 
ineffectual. It seems to us that if simulating dis- 
ease or distress for the sake of obtaining charity was 
made a misdemeanor, and the law enforeed, the vaga- 
bonds who infest our cities would disappear, and 
those worthy of and needing help stand a better 
chance for relief. 

OBITER DICTA. 


Is an agreement to marry within a year a “marry 
time contract ?”’ 


A Florida negro, who robbed the post-office, is cir- 
culating a subscription paper to get bail. 

A coroner’s jury in Canada returned a verdict of 
“voluntary suicide.”’ 


A legal gentleman, just returned from Europe, re- 
ports that a foreigner gravely informed him that there 
was “ nothing see-worthy in Lisbon.” 


The grand jury of Sonoma lately reported: “We 
recommend that, for the safety and comfort of the 
bald-headed men, the loose plastering be removed 
from the ceiling, or that the sheriff be instructed to 
furnish parties having business in the court with pil- 
lows, or suitable shields to cover their heads with.” 
Fiat justitia — ruat ceiling ! 
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A youthful remainder-man: Casabianca. 

A justice, whose sense of humor was fully equal to 
his knowledge of law, was hearing a case where the 
counsel on either side were most uncommonly zealous. 
One would no sooner sit down than the other would 
jump up to make some remark, which was instantly 
seized upon and replied to by the other, and the con- 
stant interruption at last became ridiculously annoy- 
ing. His honor could stand it no longer. 

“Gentlemen,” said he, ‘‘I presume there is some 
merit in this case if we should ever get at it, and I dare 
say there is something in the defense, too; but allow 
me to remark, that you two remind me very much of 
a pair of buckets eternally going up and down a well, 
with this important difference, gentlemen, that the empty 
one always comes wp.”’ 


The N. O. Picaywne is responsible for rather a good 
story in the way of divorce practice: 

The attorney, of course, was ‘ distinguished.’’ They 
always are. His office was ‘“‘gloomy.’’ That makes a 
little background for the incidents. A lady came in 
who was very young, very pretty, and, we need not 
add, very bewitching. Beauty and loveliness in the 
shape of a client have double attractions, as every law- 
yer knows. 

“Are you Mr. ——, the lawyer ?” she asked. ‘“ Yes, 
madam; pray be seated. In what way can I serve 
you?” asked the lawyer, blandly. ‘I want a divorce, 
sir.’ “You want a divorce!’ cried the astonished 
counsel; “why, who in the world could have the heart 
to separate from so beautiful a lady?’’ ‘No one that 
I know of. It is not the man that wishes to leave me; 
I want toleave the man.” ‘ Oh, I perceive; but why ?”’ 
“Well, nothing in particular; but, to tell the truth, I 
can do better.”’ 

This is as bad as “‘cold feet,” or the lady who could 
only say that the fact was, her lord and master was so 
“ positively uninteresting.”’ 

Some years ago, at an assize at Limerick, a boy was 
brought forward as a witness for the prosecution in a 
case of murder. He appeared not only young but 
ignorant, and the judge (Solicitor-General Burke) 
thought it necessary to examine him as to his qualifi- 
cations for a witness. This was the style in which it 
was done: 

Do you know, my lad, the nature of an oath? 

An oath! no. 

Do you mean to say that you do not know what an 
oath is? 

Yes. 

Do you know any thing of the consequence of telling 
a lie? 

No. 

No! What religion are you of? 

A Catholic. 

Do you never go to mass? 

No. 

Did you never see your priest? 

Yes. ¢ 

Did he never speak to you? 

Oh, yes. 

What did he say to you? 

What did he say to me! why, I met him on the 
mountain one day, and he bid me hold his horse and 
be —— to me. 

Judge. Ge down; you are not fit to be sworn. 





DIGEST OF RECENT ENGLISH DECISIONS. 
ADMIRALTY LAW. 

1. Naval service: towing prize of war: property in 
prize: foreign enlistment act, 1870 (33 and 34V ict. c. 90), 
§8.—The property in a prize of war may pass to the 
captors without such prize being taken into a port 
belonging to the country of the captors, or being con- 
demned by a prize court. A prize of war (a merchant- 
man), with a prize crew on board, is not a ship of war. 
A tug towing such a vessel from neutral waters to the 
waters of her captors, in the ordinary course of her 
employment, does not complete the capture, and is not 
employed in the naval service of a belligerent within 
the meaning of the foreign enlistment act 1870, § 8, 
sub. 4. The Gauntlet Adm., 25 L. T. R. 69. 

2. Bottomry bond: communication with owner : bill of 
exchange: collateral security: pr e in colonial 
court.— A British ship, under a charter from London 
to Callao, put into Melbourne for repairs. The mas- 
ter, who was also part owner, fearing that the ship- 
wrights would, unless their claims were paid, detain the 
vessel, and that she might thus be unable to fulfill her 
charter, raised the necessary funds from the ship’s 
assets at Melbourne upon a bottomry bond of the ship 
and freight. Held, that the bond was not invalidated 
by the absence of previous communication between 
the master and the co-owner, and that the case was 
distinguishable from The Panama, L. Rep. 3 P. C. 199; 
382 L. T. R. (N. 8.) 73, and from all those in which the 
general duty of previous communication is laid down. 
Held, also, although a bottomry transaction cannot 
be based upon personal security, bills of exchange may 
be given in addition to the bond. Held, also, that the 
mortgagee of a ship cannot, for the purposes of such 
previous communication as is necessary between the 
party hypothecating tne ship and the owner, be deemed 
an owner; though it may be otherwise if the mort- 
gagee be also the ship’s agent and agent for the owner. 
The Staffordshire, Adm., 25 L. T. R. 137. 





AGENCY. 

Principal and agent: written contract signed by 
agent: agent Cebited vy seller: liability of disclosed prin- 
cipal.— Defendant had commissioned C. to buy 100 
bales of cotton, but particularly directed that his 
name should not be disclosed. C. bought the cot- 
ton, for delivery, on a future day, of plaintiffs, who 
were cotton brokers, and who, expressing themselves 
unwilling to trust C., insisted on having the name of 
C.’s principal. C. having told plaintiffs that the cotton 
was for the defendant, but that the defendant did not 
wish his name to transpire, plaintiffs sold the cotton 
and delivered to him a sold note, addressed to him per- 
sonally, and received from him a corresponding bought 
note, signed by him personally, and not as agent, and 
plaintiffs thereupon debited C. in their books. C. de- 
livered to defendant a corresponding note : ‘‘ Bought 
on your account, of Messrs. C. and D., 100 bales, etc.” 
Defendant accepted and retained this note without 
demur. Before the time for the delivery of the cot- 
ton, cotton had fallen in price, and defendant then set- 
tled differences with C. When the time for delivery 
of the cotton arrived, cotton had still further fallen in 
price; plaintiffs thereupon called on C. to accept the 
cotton, or pay the difference in price, threatening pro- 
ceedings in case he failed to do so. On C.’s failure to 
do so, plaintiffs called on defendant to accept the cot- 
ton, or pay the difference in price, and, on his refusing 
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to do so, they sold the cotton, and brought this action 
to recover the difference between the contract price 
and the price the cotton realized. Held (affirming the 
judgment of the court below), that there was evidence 
to go to the jury to show that defendant had notice of 
and ratified the contract made on his behalf by C., 
though it was not the contract that he originally au- 
thorized him to make; that parol evidence was admis- 
sible to show that the defendant was the principal in 
an action brought with a view to charging him as such ; 
that it was a question forthe jury to consider, whether, 
looking at all the circumstances, plaintiffs had elected, 
at the time of entering into the contract, to give 
credit to C., dealing with him, and with him alone; 
that there was evidence to go to the jury that they had 
not done so; that if they had not done so, they had 
subsequently an election whether to treat C. or defend- 
ant as liable to them on the contract; and that the 
facts warranted the jury in finding that plaintiffs had 
never elected to treat C. as their debtor, so as to pre- 
clude themselves for bringing the present action. 

Semble, where a man has made a contract with an 
agent in such form and under such circumstances that 
he subsequently has the power of election whether to 
treat the agent or his principal as his debtor, he does 
not conclusively exercise his power of election unless 
he has sued one party to judgment. Calderand ano. v. 
Dobell, Ex. Ch., 25 L. T. R. 129. 


CONTRACT. 

Surety: liability of: payment by debtor to creditor 
avoided as a fraudulent preference.—A surety for a 
debt is not discharged by the fact of the creditor hav- 
ing innocently received payment from the principal 
debtor, if such payment has been subsequently avoided 
as a fraudulent preference under the bankruptcy laws 
by the assignees of the debtor, and they have recovered 
from the creditor the sum paid. Petty v. Cooke, Q. B., 
25 L. J. R. 90. 

CRIMINAL LAW. 

Conspiracy: evidence: prisoners were indicted for 
conspiracy to commit larceny: a second count charged 
an attempt to commit a larceny.—The evidence was 
that the two prisoners, with another boy, were seen by 
a policeman to sit together on some doorsteps near a 
crowd, and, when a well-dressed person came up to see 
what was going on, one of the prisoners made a sign to 
the others, and two of them got up and followed the 
person into the crowd. One of them was seen to lift 
the tail of the coat of a man, as if to ascertain if there 
was any thing in the pocket, but making no visible at- 
tempt to pick the pocket, and to place a hand against 
the dress of a woman, but no actual attempt to insert 
the hand into the pocket was observed. Then they 
returned to the door-step and resumed their seats. 
They repeated this two or three times. There was no 
proof of any preconcert, other than this proceeding. 
Held, not to be sufficient evidence of a conspiracy. 
Held, also, not to be evidence of an attempt to steal. 
Reg. v. Taylor and Smith, Mid. Sess., 25 L. T. R. 75. 


GUARDIAN AND WARD. 


Ward of court: religious education: faith of deceased 
father to be adopted in preference to that of surviving 
mother: inquiry as to convictions of the infant itself: 
when allowable : — It is the rule of this court that those 
who have the guardianship of a child after its father’s 
death, or the court itself, if the child be one of its 
wards, shall have the strictest regard to the religion of 


_ the father in dealing with the child; and that duty is, 
unless there be very special circumstances indeed, to 
bring the child up in its father’s faith —a rule to be 
departed from only when the interests of the child 
itself would be prejudiced by any change from what 
had been done. 

And although in Stourton v. Stourton, 8 DeG. M. & 
G. 760, the late lords justices had an interview with a 
boy of nine years and a half old, and having ascer- 
tained that he had acquired such strong convictions 
against the faith of his deceased father and in favor 
of that of his surviving mother, that to make any 
change would be to incur great risk of unsettling his 
religious faith altogether, and, therefore, disregarded 
what had been the father’s religion, their lordships 
held that even that was a case carried to an extreme 
limit, which certainly ought not to be extended. 

Where, therefore, a Roman Catholic father, who had 
never shown any indifference to his religion, had 
married a Protestant, and died leaving an only child 
by her of six months old, whom he had baptized in his 
own faith, it was held (affirming a decision of Wickens, 
V. C.), that notwithstanding that the child had been 
brought up by its mother in the principles of the 
Church of England up to the age of eight years and a 
half, it must, from the present time, be educated in the 
distinctive tenets of the Roman Catholic faith. Hawks- 
worth v. Hawksworth, Chan., 25 L. T. R. 116. 


INNKEEPERS. 


Inn, money lost by guest at: evidence of negligence of 
guest: leaving bedroom door unlocked.— Plaintiff, a 
guest at defendant’s inn, went to bed, leaving a bag 
containing about 271. in his trousers’ pocket. He left 
his trousers on the ground at the side of his bed fur- 
thest fromthedoor. There was a key inthe lock of the 
door, but plaintiff only shut the door, and did not lock 
it. Plaintiff had previously pulled the bag containing 
the money out of his pocket in the commercial room 
for the purpose of paying somebody some money. In 
the course of the night somebody entered plaintiff's 
bedroom through the door, and stole plaintiff’s bag of 
money. Held, that there was evidence to go to the 
jury of negligence on the part of the plaintiff, which 
occasioned the loss in such a way that it would not 
have happened if plaintiff had used the care that a 
prudent man might reasonably be expected to have 
taken under the circumstances. Uppenheim v. White 
Lion Hotel Company, Com. P1., 25 L. T. R. 98. 


LIBEL. 

Alleged misconduct in conducting business: inference 
as to personal misconduct of proprietor.—The W. M. 
N. and the W. D. M. were rival papers published in the 
same town. On the occasion of an agricultural show 
at G., the W. M. N. published an article, saying that 
in the show-yard an audacious attempt to obtain 
money by false pretenses had been detected and ex- 
posed, to wit, that ‘“‘a certain newspaper, of limited 
circulation, published in a town remote from G., has 
inserted, without any order to doso, columns of adver- 
tisements referring to the implements on view, copied 
from other newspapers to which advertisements have 
been given, or from papers of a year ago,’’ and alleging 
that the object was to swell the number of advertise- 
ments in the paper, and to inveigle the manufacturers 
into payment by subsequently sending in bills for the 
spurious advertisements. A week after the publica- 





tion of this article another appeared, in which the 
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charge of inserting advertisements without orders was 
made against the W. D. M in terms. Held, that 
although the first article did not refer in express terms 
to any individual or to any newspaper, evidence might 
be given to show to whom and to what it had refer- 
ence, which was a question for the jury. Held, fur- 
ther, that it was for the jury to say whether the alleged 
libel applied to the management of the plaintiff’s 
paper, and, if so, whether it was a libel on the plaintiff 
personally by means of imputing personal misconduct 
to him, or as reflecting on the way in which he man- 
aged his business; for, although it might not have 
been meant to charge the plaintiff with any actual per- 
sonal corruption, yet, if it were a charge on the man- 
agement of his commercial business, that it was being 
carried on in a disgraceful way, it would be for the 
jury to say whether it was libelous. The circulation 
and position of a newspaper are not matters of gen- 
eral public interest, and a discussion on the subject is 
not protected if it be libelous. Latimer v. Western 
Morning News Company, Nisi Prius, 25 L. T. R. 44, 


RAILWAYS. 


1. Negligence: railway : gate left open at a level cross- 
ing: 8 Vict. c. 20,§47.— By section 47 of the railway 
clauses consolidation act, 1845, when a railway crosses 
a road on a level, the company are to erect gates across 
such road on each side of the railway, and are to em- 
ploy persons to open and shut such gates, which are to 
be kept constantly closed except during the time when 
horses, cattle, carts, or carriages passing along the road 
shall have to cross such railway. Upon the defendants’ 
line of railway there was a level crossing with a gate 
at each side, north and south. A cart passed over, and 
the gate on the north side was left open. The plaintiff 
came up to the north gate for the purpose of crossing 
the line, at which time a train passed down the south 
line; as soon as it had passed he attempted to cross, 
when he was knocked down and injured by a train 
which he did not see, which came along the north line. 
Had he been looking he could have seen such train 
approaching from some distance. The question having 
been reserved, whether there was any evidence of 
negligence on the part of the defendants, held 
(Bramwell, B., dissenting), that there was evidence of 
negligence. Wanless v. The North-eastern Railway 
Company, Ex. Ch., 25 L. T. R. 103. 

2. Railway accident: injury to passenger ; compensa- 
tion paid: receipt in full discharge: action for further 
damages: receipt pleaded: bill to restrain plea: no 
allegation of fraud by defendants: injunction: effect 
of a receipt at law.—The legal and equitable rights of a 
passenger injured by a railway accident are exactly 
the same as those of a passenger injured by any other 
common carrier, and the same considerations and rules 
apply in both cases. 

Where a receipt has been given under seal it dis- 
charges at law all cause of action, and can only be set 
aside by the equitable jurisdiction of courts of law: 
but a mere receipt in writing has no such effect, it 
amounts simply to an acknowledgment of money paid ; 
it cannot be pleaded in answer to an action, and it may 
be impeached or explained by parol evidence. 

In September, 1865, the plaintiff, a civil engineer, 
sustained considerable injury by a collision on the 
defendants’ railway, by which he was a passenger. He 
was attended by his own medical man, by the one on 
the company’s staff, and by a third, who was totally 
independent. After consultation with them he made 





a demand of 6501. as compensation, but after discussion 
with the company’s manager he consented to accept 
4001., and gave a receipt which in terms was a complete 
discharge for all loss sustained and expenses. He 
alleged, however, that he gave the receipt upon the 
express assurance of the manager that it should not 
exclude him from further compensation if his injuries 
proved to be more serious than it was then acticipated 
they were. After some months the plaintiff got much 
worse; his spine was found to have sustained a severe 
shock, and he was disabled from the practice of his 
profession. Further compensation having been re- 
fused by the company, the plaintiff commenced an 
action to recover 3,0001., and to this action the com- 
pany pleaded the receipt. Upon this the bill was filed, 
not alleging fraud, but relying upon the circumstances 
under which the receipt was alleged to have been 
given, and praying an injunction to restrain the 
defendants from so pleading: Held (reversing the 
decree of Malins, V. C.), that the bill must be dis- 
missed, for that the question of the intention and 
understanding when the receipt was given could be 
tried at law, and the plaintiff did not require the aid 
of this court to prevent his being bound by it. Lee v. 
The Lancashire and Yorkshire Railway Company, Chan. 
25 L. T. R. 77. 
TRUSTS. 

Post-nuptial settlement by a father on wife and chil- 
dren: power for maintenance of children out of eaxpect- 
ant shares at trustees’ discretion: death of wife: children 
maintained by father: bankruptcy of father: claim of 
trustee in bankruptcy to accwmulated income of chil- 
dren’s shares. — A., in the year 1860, executed a post- 
nuptial settlement of a sum of 15,0001. in favor of his 
wife for life, with remainder to their children, who, 
being sons, should attain twenty-one, or, being daugh- 
ters, should attain that age or marry. The settlement 
contained a trust for application by the trustees of such 
part as they should think fit of the income of any 
child’s expectant share toward maintenance, without 
reference to A.’s ability to maintain. The wife died 
four months after the settlement. A., being of ample 
fortune, maintained his children himself until 1870, 
when he was adjudged bankrupt. He had never made 
any application to the trustees of the settlement for 
maintenance of his children. Held, that the trustee 
of A.’s property under his bankruptcy had no claim to 
the accumulated: income of the trust-fund. Re The 
Trusts of Kerrison’s Settlement, V. C. M., 25 L. T. R. 57. 


WILis. 


1. Charitable devise: whether on trust or condition: 
surplus income: application: resulting trusts: cy prés: 
where reparation to be executed. —A testator in 1570 
devised certain lands, tenements and gardens in the 
city of London to the plaintiffs’ company, “to this 
intent, and upon this condition,’ that they should 
yearly, ‘‘ of and with the rents and profits of the said 
lands, tenements and gardens,’”’ provide and give to 
twelve poor men and twelve poor women of the parish 
of St. Botolph, Without Bishopsgate, certain articles 
of clothing mentioned in the will, the materials of 
which were to be of the respective cost or value therein 
stated; and to the intent that such garments might be 
the better seen, performed and delivered, according to 
his mind and the condition in that behalf appointed 
forever, he required and prayed the chamberlain and 
town clerk of the city of London yearly to call upon 
and put in mind the plaintiffs’ company, and look that 








206 


THE ALBANY LAW JOURNAL. 























the said garments should be justly and truly bestowed. 
And he gave to the chamberlain and town clerk for 
their labor and pains to be taken in that behalf, 10s. 
apiece, yearly, forever, to be received at the hands of 
the company out of the same issues, rents and profits, 
“and so that the whole residue of the said rents and 
profits they should maintain and gather yearly into an 
whole stock, and therewith keep the reparations of the 
tenements to them devised, and, if need were, new 
build the same, as to their discretion need should 
appear as the same stock would fall out.” And in 
case the company should be remiss in performing and 
delivering the garments according to the meaning in 
his testament declared, then he willed that the parson, 
church wardens and parishioners of St. Michael’s, Corn- 
hill, should enter upon the devised hereditaments, and 
the same should hold to the like intent and upon the 
like condition. The cost of the materials was 13I. 8s., 
and at the death of the testator the yearly value of the 
property was 26. only. But this value increased very 
largely, and for many years the company retained the 
surplus after making the payments directed, and main- 
taining the houses in repair. Held (affirming the deci- 
sion of the master of the rolls), that the company were 
not entitled to such surplus, but that the whole rents 
were devoted to charitable purposes, and must be ap- 
plied cy prés. Merchant Tailors’ Co. v. Attorney-Gen- 
eral, Chan., 25 L. T. R. 109. 
2. Will: construction: gift to B. and “her child or 
children:”’ illegitimate child.—A testator, after direct- 
‘ing his trustees to hold a share of his property upon 
trust to pay the income thereof to his niece during her 
life, and, after her death, to her husband for life, and, 
subject to the trusts in favor of the husband and wife, 
to hold the capital and income of the share in trust for 
the child, if only one, or all the children, if more than 
one, of his niece A., directed his trustees to hold 
another share upon such trusis in favor of his niece B. 
and her husband, and her child or children, as should 
correspond with the preceding trusts in favor of A. and 
her husband, and her child or children. B. had only 
one child, who was illegitimate. At the date of the will 
she was fifty years old, and had been married many 
years. Held, nevertheless, that B.’s illegitimate child 
did not take under the words, “‘ her child or children.” 
Paul v. Children, Rolls, 25 L. T. R. 82. 


———_ +> o- ——_ 


DIGEST OF RECENT AUSTRALIAN DECISIONS.* 


ADMINISTRATION. 


Wife’s misconduct.— Gross misconduct of a wife as 
such will disentitle her to administration of her hus- 
band’s estate after death; but ante-nuptial want of 
chastity will not so disentitle her. Cawley v. Cawley, 
6 W., W. & a’B. 41. 


BANKS AND BANKING. 


1. Bill of exchange.—In an action by a bank, as in- 
dorsees of a bill of exchange against L., the acceptor, it 
was proved that the bill had been handed by K., the 
drawee, to the bank for collection, and was indorsed in 
blank. The drawer had overdrawn his account at the 
bank. The bank appropriated the bill to secure another 
acceptance in favor of K. by a different person, which 
acceptance was paid. Held, that notwithstanding this 
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specific appropriation, the bank could apply L.’s bil] 
in payment of K.’s overdraft,and could sue as indorsees, 
Commercial Bank v. Lawrence, 1 A. J. R. 118. 

2. Dishonor of bill.—In an action against a bank for 
dishonoring a customer’s bill, when there was sufficient 
funds paid in to meet it, the question to be submitted 
to the jury is whether a sufficient time had elapsed, 
after the payment of the money into the bank, to en- 
able the clerks to become aware of such payment. Tro- 
del v. The Colonial Bank of Australia, 1 A. J. R. 99. 


BAILMENT. 


Bailee: larceny.—Where a mortgagee wrote to mort- 
gagor, requesting him to remove chattels from land of 
mortgagee on which they were, to other land belong- 
ing to the prisoner (mortgagor), who did so, and subse- 
quently sold them,— held, that if prisoner (mortgagor) 
had not acted upon the letter, a question might arise 
as to his position; but, as it was acted on, that, apart 
from the mortgage, which might be looked upon as 
introductory, there was evidence of a bailment and 
larceny as a bailee, upon which jury might convict. 
Reg. v. Boyd, 1 A. J. R. 88. 


BILL OF EXCHANGE. 


1. Material alteration: husband and wife. — After 
issuing and acceptance of bill by A., A.’s wife’s name 
was added as joint acceptor with A. Held to be ma- 
terial alteration, although when done, and afterward, 
she was a feme covert. The Oriental Bank Corpora- 
tion v. Beilby, 1 A. J. R. 81; 1 W., a’B. & W., L. 66. 

2. Acceptor: renewal: condition precedent. — Drawer 
and acceptor of bill of exchange agreed that if acceptor 
paid a certain amount at maturity it would be renewed 
fortheremainder. Held, that a full payment of amount 
agreed on was a condition precedent to acceptor’s right 
to renewal. Pachten v. Politz, 1A. J. R. 26; 1 W., a’B. 
& W., L. 11. 

8. Bank.— A bank in Melbourne received, on a Fri- 
day, from a customer in Launceston, for presentment 
and collection, a bill, and left it with the drawees for 
acceptance on the same day. The drawees wrote their 
names upon it, accepting it on the Saturday, but before 
returning it to the bank (which they did on Tuesday), 
canceled their acceptance. In an action by the cus- 
tomer against the bank for negligence in presenting the 
bill, held, that the bank need not have presented the 
bill for acceptance before Saturday, and would then 
have had till Monday to obtain the acceptance, or the 
refusal, by the drawees, to accept, and that the circum- 
stance of having presented the bill on Friday did not 
compel the bank to obtain an answer on Saturday. A 
bill of exchange must be presented within a reasonable 
time of its receipt by the holder, which is a mixed 
question of law and fact. It need not be sent for ac- 
ceptance by the very earliest opportunity, though it 
must be sent without improper delay. In presenting 
fresh bills of exchange for acceptance, reasonable dili- 
gence is used, if done on the day after the receipt of 
the bill. Bank of Van Dieman’s Land v. Bank of 
Victoria, 6 W., W. & a’B., L. 178. 

4. A bill was dishonored, in Melbourne, on a Monday, 
and notice of dishonor was sent to the drawer, in 
Launceston, Tasmania, by a mail leaving Melbourne 
on Tuesday. A mail had left Melbourne for Launces- 
ton on Monday evening; but letters by Tuesday’s mail 
were delivered as soon as those by Monday’s mail. 
Held, that due diligence had not been used in giving 
notice of dishonor. Ib. 
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5. If a drawee has written his name on a bill with the 
intention to accept, he is at liberty to cancel the accept- 
ance before the bill is delivered, or, at least, before the 


fact ofgacceptance is communicated to the holder. Ib. 


BILL OF LADING. 

Carriage of goods: liability for rust damage.—In an 
action on a bill of lading for delivering iron in a dam- 
aged condition, the bill of lading containing a clause 
exempting the ship from liability for damage caused 
by rust,—Held, (1) that it lay on plaintiffs to prove that 
the damage was not caused by rust; and (2) that if the 
damage was caused by rust, and there was other dam- 
age superadded to the damage by rust, it was for the 
plaintiffs to separate the superadded damage from the 
damage caused by rust. Martin v. Hunter,1A. J. R. 
128; 1 W., a’B. & W., L. 144. 


CHECK. 

Post dated: payment before date: negligence of bank- 
ers.—The plaintiff post-dated a check and paid it away. 
{t was presented at the bank on which it was drawn, 
and paid before its date. The bank afterward, and 
before its date, dishonored a check of the plaintiff for 
asmaller amount. Held, that the bank were bound to 
look at the date, and were guilty of negligence in pay- 
ing it before its date, and were liable to damages. 
Hinchcliffe v. Ballarat Banking Company, 1A. J. R. 
169. 





CONTRACTS. 


1. Jury, functions of : waiver: delay.— Plaintiff con- 
tracted with defendants to construct omnibuses in a 
certain time, according to sample; the article to be of 
the ‘‘same quality of material and workmanship as 
the pattern.”” In an action for non-acceptance of the 
work, held, that ‘‘ quality ’’ meant ‘‘ kind;’’ that a sub- 
stantial compliance was not sufficient, and a claim for 
“extras’’ could not be allowed where contract not 
fulfilled. (2) Where a pattern is specified in contract 
it is for the court to decide whether the article supplied 
is of the kind prescribed. It is for the jury to decide 
whether the article supplied duly answered to that 
known by a general or commercial term. McGregor v. 
The Melbourne Omnibus Company, 1 A. J. R. 20 and 73; 
1W., a’B. & W., L. 56. 

2. Vendor and purchaser : carrier: acceptance: rejec- 
tion.—Where goods forwarded under a contract do not 
answer the description given in order, but are of such 
a description as to compel their rejection, held, that 
upon their return to the vendor the contract was at an 
end. Bailliere v. Foster, 1 A. J. R. 77. 


CONVEYANCE. 


Past words of: ejectment: legal estate. —In deeds of 
conveyance the only words vesting legal estate were in 
the past tense, ‘“‘hath bargained, sold, released, quit- 
claimed, and confirmed unto the said.”’ Held, sufficient 
to pass legal estate. Mein v. Dallas,1A. J. R. 89. 


DEPOSIT. 

1. Receipt: negligence: banker: fixed deposit.— When 
a deposit receipt was stolen, and, with a forged indorse- 
ment, presented to and paid by the bank, and negligence 
proved in such payment,—Held, that, notwithstanding 
that the deposit voucher showed that it was agreed by 
the depositing plaintiff that the possession of the 
deposit receipt by the bank should be “‘ conclusive evi- 
dence of the plaintiff having, or some person on his 
behalf having, received the amount therein expressed,” 
no title to property could be acquired by a felony, and 
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that the bank were not at liberty ta pay the money to 
any one producing the receipt, it being a direct en- 
couragement to crime. Colonial Bank v. McConkey, 
1A. J. R. 91. 

2. Of check: excessive damages. —The court will not 
interfere in such cases, where it has no standard by 
which to measure the damages, though it may think 
them very large, unless they are very extravagant. 
Jonnes v. National Bank, 1 A. J. R. 170. 


DRUNKENNESS. 


Contract, when bad for.—Degree of drunkenness nec- 
essary to make agreement bad in equity is less than at 
law, and equity should not interfere for either party in 
enforcing or resisting it. Scates v. King, 1A. J. R. 71; 
1W., a’B. & W., E. 100. 


FALSE PRETENSES. 


Post-dated check.—It is immaterial whether a check 
is dated on day given, or made payable ata future day. 
It represents money, and bears on the face of it an 
implied statement that the drawer has authority to 
draw, i. e., that he has funds at the bank, a portion of 
which he can withdraw. The representing of a check 
to be a good one is a false pretense. Per Barry, J. Reg. 
v. Bathurst, 1 A. J. R. 40. 


GIFT. 

Imperfect gift: death of donor.— An incomplete gift 
of money required to complete the building of a house, 
held, not binding on the executors of the donor; - 
although the donees had changed their residence in 
expectation of the joint gift being perfected, and the 
donor, in pursuance of his intention to purchase the 
house for the donees, had paid a portion of the pur- 
chase-money in his life-time. Blair v. Grant, 1 A. J. BR. 
121; 1 W., a’B. & W., E. 130. 


INSURANCE. 


Fire policy: risk: alteration: notice: knowledge of 
assured. — H. effected a policy on his premises with the 
National Insurance Company. The policy contained a 
clause that the assured should give notice to the com- 
pany if any thing occurred on the premises insured, or 
on those adjacent thereto, within the knowledge of the 
assured, whereby the risk should be in any way in- 
creased. Held, that where the risk was increased by 
the deposit of goods on the assured’s own premises, the 
question of knowledge did not arise, that it only had 
reference to what took place on the adjacent premises. 
Hillerman v. The National Insurance Company, 1 A. J. 
R. 134; 1 W., W. & a’B., L. 155. 


LANDLORD AND TENANT. 


Agreement for tenancy for two years certain.—The 
agreement was for ‘‘ two years certain, and so on from 
year to year, till either party should give the other six 
months’ notice to determine the agreement.’’ Held, 
that this tenancy might be terminated at the end of 
two years. Beaumont v. Love, 1A. J. R. 167. 


LARCENY. 

Converting a check deposited as security.—The pris- 
oner induced his employee to deposit a check with 
him for 3001., as security. He immediately cashed the 
check and used the proceeds. The information con- 
tained a count for stealing the check, and another for 
stealing the money. A conviction was sustained. 
Reg.v. Brockman, 1 A. J. R. 152. 
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+ MARRIAGE. 

Breach of promise of: married man: measure of dam- 
ages. — The defendant was a married man at the time 
of the promise. The defendant moved for a new trial, 
the damages being excessive, on the ground that the 
position of wife to the defendant, not being possible to 
the plaintiff, she could not be said to have lost that 
position, and it could not therefore be the measure of 
damages. The court refused a rule. Humphrey v. 
Kelly, 1 A. J. R. 170. 

MURDER. 

Accident: pursuit of felonious object.— Where A., 
with a loaded pistol, went in pursuit of B., to kill him, 
and while in such pursuit with that intent was inter- 
cepted by C., and in a struggle between A. and C. the 
pistol went off accidentally and killed C., held, that A. 
was guilty of the murder of C. Reg. v. Supple, 1A. J. 
R. 129; 1 W., a’B. & W., L. 151. 

NEGLIGENCE. 

Disregarding warning. — Plaintiff, B., a carrier, was 
engaged to carry goods for M., defendant. While 
loading sacks of wheat at M.’s mill, he gave notice to 
M.’s servant not to send any more down shoot; but 
this was disregarded, and B. injured by sack sent down 
afterward. On rule nisi for nonsuit, on grounds of no 
evidence of negligence on part of defendant or his 
servants; and that plaintiff and men causing injury 
were in service of defendant,—Held, that there was 
distinct evidence of negligence, if men told not to send 
any more sacks down shoot, and as to common em- 
ployment, that the contracts were distinct. Bellis v. 
Maafield, 1 A. J. R. 35. 


PARTNERSHIP. 


1. Contracts between partners. — There is no contract, 
either express or implied, that co-adventurers in a con- 
templated purchase, to be completed within a given 
time, shall not deal singly with the vendor for a bar- 
gain, to come into operation after the original bargain 
has expired by effluxion of time. Pokorney v. Ditch- 
burne, 6 W., W. & a’B., E. 284. 

2. Old and new firm.— A deed of partnership between 
A. and M. contained a promise that the firm should take 
over the assets, and become responsible for the debts 
of an old firm of M. and N. Held, that under this 
clause the new partnership were not entitled to sepa- 
rate bank shares deposited by M. and N. to secure a 
joint debt toa bank. Agnew v. McGregor,1A. J. R. 133. 


VENDOR AND PURCHASER. 


1. Sale by description.— Where article of food is pur- 
chased by description, purchaser is entitled to have a 
merchantable article of that description. Spence v. 
Duffield, 1 A. J. R. 74; 1 W., a’B. & W., L., 49. 

2. Damages.— In an action for damages for delivery 
of flour inferior to that contracted for, the measure of 
damages is the difference between the value of the 
flour that ought to have been delivered and the value 
of flour delivered. No special damage can be recovered 
for transhipment of flour to another country, and 
freight therefrom after rejection, unless such exporta- 
tion were contemplated by both parties at the time of 
the contract. Ib. 
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“ Why, sir,” said a client to his solicitor, “‘ you are 
writing my bill on very rough paper,’”’ ‘‘never mind,” 
was the lawyer’s reply, ‘‘ it will have to be filed before 
it comes into court.” 





THE LAWYER ABROAD. 


One of the purposes of foreign travel is to throw off 
the cares of business which the busy man carries about 
with him, at home, like the pack of a peddler; and, in 
new scenes and associations, to forget the drudgery of 
incessant routine. To a professional man engaged in 
the details of legal or medical practice, there is a feel- 
ing of inexpressible satisfaction in following the bent 
of one’s own inclination as to place and time, without 
encountering a patient or a client, and in having the 
consciousness of being one’s own master. All this is 
aside from the added pleasures of witnessing what is 
seen, and the strange feeling that comes over one as he 
looks at scenes which are consecrated by history and 
song. Comparatively few go abroad to cultivate their 
own particular branch of science or skill, and are con- 
tent to witness the exhibitions, which they do, of those, 
as they do of whatever else they meet with, as a thing 
to be looked at rather than put to practical use. This 
is especially true of our own profession, of whom one 
meets a goodly number abroad. It is the last thinga 
lawyer thinks of on leaving his country on a tour of 
pleasure or observation, to turn his law to account, or 
make it serviceable either in the way of profit or amuse- 
ment. He finds himself, it is true, strangely drawn 
toward the courts, if any are in session, in the cities 
he visits, and he is curious to look at the bar and the 
judges, and see how they do things, even if he cannot 
understand a word they say. He stands with a sense 
of profound awe within the majestic precincts of West- 
minster hall, and enters, as if revisiting a spot he had 
seen, the court of king’s bench, and looks, for the first 
time, upon its judges, in their wigs and robes, and the 
queer assemblage of wigs and gowns which fill the 
cramped and uncomfortable seats appropriated to the 
gentlemen of the bar. But what passes before him 
without at the time consciously awakening a thought 
that it had any thing to do with law as a science, or its 
universality as a principle, often comes back upon him 
within the quiet and seclusion of his office, when he 
has had time to ruminate upon what he has seen in his 
travels, and things have arranged themselves in his 
mind into something like order and consistency. It is 
then that he finds he has been, unconsciously, learning 
how vast is that system, and how universal in its appli- 
cation, whose parts he has been studying under the 
name of law; and in the practice of which he has spent 
years of patient industry. We know nothing that is so 
suggestive of the extent, power and wise adaptation of 
law as an element and outgrowth of civilization as what 
one meets with in a brief tour of a few months in Europe. 
Even the lawyer is hardly aware, at first, of the truth 
of this, and it is only, as we have said, when he has had 
time to review his steps, after it is over, that the past 
comes back upon him. If A. owes B. a sum of money, 
and pays it by an order upon C., who happens to owe 
him, it is a very simple and intelligible affair, and ex-* 
cites no remark. But when he is told that if he wishes 
to carry funds with him to meet his expenses on a 
journey from New York to Naples, or Constantinople, 
the best way is to go to an agent of Baring & Brothers, 
or some other banker, and get an order from that house 
on sundry persons living in any of the twenty cities he 
would have to pass through on his way, by simply pay- 
ing or securing the agent for the amount of such order, 
while he is aware that he neither knows the Barings, 
nor they him, it becomes a matter of curious specula- 
tion how this is to insure him the ready money he is to 
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want among perfect strangers. And if he never studied 
the law of bills of exchange, he would be still more at 
a loss to comprehend it, if he were told that half the 
commission of the world was transacted by processes 
as simple as this. 

These general bills of exchange, or letters of credit, 
which are in familiar use by travelers visiting Europe, 
are but a single incident in the experience of every one 
going abroad, which strikingly illustrates the extent, 
identity and universality of the law. For if the rights of 
the holder of one of these were not the same in Boston 
and London, and Vienna, or if there was any question 
in the matter, nobody would dare to rely upon them. 
And though there is a faith and honor among mer- 
chants and bankers of different nations, generally 
stronger than the law, few would be willing to embark 
on a voyage half around the world, and rely for his 
funds with which to meet the expenses upon the honor 
of strangers. Every body dealing in these knows that 
law has its sanctions to enforce whatever is undertaken 
by the parties to such bills, and, more than that, they 
know that this law is not the variable whim of differ- 
ent courts, or affected by the political forms which the 
governments of the different States assume. It is one 
and the same, wherever it is sought to be applied. And 
we repeat, we know no more distinguishing mark of the 
progress of civilization, than this universal prevalence 
of a law which is based upon the idea of the brother- 
hood of States, as well as of personal honor and good 
faith. 

But this is only one of the many illustrations which 
the journey of every traveler supplies. Nor do we 
know of any more ready way of explaining what is 
meant by this, than a brief reference to a personal 
experience. On @recent occasion we found ourselves 
on board of a French steamer, bound from New York 
to Brest. We were out on the ocean. We had paid 
our passage money to the purser, but had taken nothing 
to show it. The only language we heard on the part of 
the officers was strange and unintelligible, and the only 
paper we had to show that we had a civil or political 
existence, was in the bottom of our trunk, which had 
been stowed away below. And the thought came over 
us, how it was, that out upon this trackless waste, one 
could pass so safely from continent to continent, with- 
out any more danger of being molested by freebooters 
or lawless men, than between Philadelphia and New 
York? The answer was in the consciousness that the 
law was still over and around us, and that a wrong 
done to our ship or her passengers, was a wrong done 
to the nation which they represented. And we thought 
of the changes which have come over the relation of 
States to each other, since piracy was an honorable pur- 
suit among the Gauls, and the Northmen made pillage 
and robbery a legitimate business on the sea. In other 
words, we were every day impressed more and more, 
as we now and then crossed the track of other vessels, 
or caught a glimpse of one of them in the horizon, with 
the all-pervading principle of international law, which 
makes the ocean a safe highway of nations, for the 
transit of untold wealth, and along which thousands 
of unarmed men and unprotected women and children 
were daily passing. 

In due time the coast of France greeted our eyes, and 
we found ourselves entering the broad and capacious 
harbor of that queer old city of Brest, around which, 
even in winter, the fields are clothed with perpetual 
verdure from the rains that are incessantly falling in 
that part of Brittany. Here we had further oppor- 





tunity of being reminded that, by changing our longi- 
tude, we had not gone beyond the region of law, and of 
just such law, too, as we had left in New York. 

Our purpose was to reach Paris, still four hundred 
miles away. To do so, we had got to make a contract 
with somebody to carry us and our baggage. We had 
not brought Angel or Story with us, but we knew that 
such a contract was nothing more nor less than the 
very familiar one in our own country of bailment. We 
had no lawyer to apply to, and if we had we could not 
speak a word of his language, and so, as a last resort, 
by looking inquiringly and saying ‘chemin de fer,” 
which somebody had told us meant a railroad, we 
found ourselves at a station, and did as we saw others 
doing — went to asmall window, and holding out some 
money, carefully pronounced the word, Paree, being 
careful to sink the s and turn thei into an e; and in 
half a minute an official of some sort seized our money 
and handed us a little bit of paper, with words printed 
upon it, and our bargain was made. By that brief and 
simple exercise of dumb show, we had made a solemn 
contract with a vast corporation, whereby, for so many 
francs paid, they engaged to take our precious person 
and our indispensable baggage of trunk, valise and 
umbrella, from Brest to Paris, safely, promptly and 
comfortably, or pay us the damage. We were no longer 
in doubt that we were in aland of christian civilization 
—it was before the days of the Paris Commune—and 
were the more satisfied of it, when, at the end of sev- 
enteen hours, we found ourselves and baggage safely 
landed in the very heart of that brilliant and busy city. 
Here again, thought we, is another example of the 
blessed influence of that law which makes fellow- 
citizens of all men, and watches with sleepless 
vigilance over men who do not know how to take 
care of themselves. We were not surprised to find 
the law as to the responsibility of innkeepers in 
force in Paris or Geneva the same as we had read 
in our books at home, though we are not yet quite sure 
that they have adopted the principle of the Six Car- 
penters’ Case — because this law of Inns is so reasonable 
that it ought to be adopted everywhere. But we 
were sometimes surprised to see how smoothly the 
law of bills of exchange worked in our own case, sup- 
plying as it did an interpretation to signs, dispensing 
with the use of language, and providing us, as the 
essentials of travel, with as much coin of the country 
as we found requisite to pay our hotel and railroad 
bills. In one of the interior cities of Germany, for 
instance, we found our cash running low. We looked 
into our letter of credit, and found it was one of the 
places in which we might look for the banker named 
therein, whose patronymic seemed to consist chiefly 
of consonants, which we could not pronounce. After 
sundry difficulties, we found our way into a dark and 
narrow street, and at a door which led up two or three 
stories, by means of dark, blind alleys, which brought 
us into a little area, dimly lighted, into which several 
doors opened, upon one which we read a word which 
we concluded meant our banker’s place of business. 
On opening it we found various clerks busy at little 
desks, and addressed ourselves to one who seemed to 
be a little more at leisure than the others, by showing 
our letter of credit, which he took and looked at, and 
then looked a question how much we wanted. As he 
could not talk English, nor we German or Bohemian, 
we marked with a pencil the amount we needed. He 
filled up a little printed form which we signed, ad- 
dressed to Baring and Brothers, they being the only 
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English words in it, and the amount we had asked for 
was laid down before us; the sum was entered upon 
the back of our letter, and we took up both and went 
on our way down stairs into the street. But the mys- 
tery to us was how they could know that we were the 
John Doe mentioned in the letter, or what assurance 
they could have that our draft on Barings’ would be 
paid when presented. Blessed, thought we, be the 
memory of the man who invented bills of exchange, 
and the law which makes them, like the notes of music, 
invariably current. 

We might multiply instances and examples of that 
ubiquity of law which the traveler experiences wher- 
ever he goes, and which he is so apt to find, in sub- 
stance, like his own. It illustrates what one may see 
in comparing the laws of Moses, of Rome and of mod- 
ern Europe, in matters of business—a wonderful iden- 
tity in principle, and often inform. These things the 
traveler may learn, even if he goes tongue-tied as we 
did, from not knowing any language but his own. But 
if he seeks to understand how their law is enforced, 
what are its forms of procedure, and how justice is 
administered, he needs something to unlock its myste- 
ries besides his eyes and the play of pantomime. 

We were greatly interested in listening for half an 
hour in one of the courts at Naples, to a passionate 
address of a fine-looking woman to the three grave 
judges who occupied the bench, and who listened with 
great attention to what she was saying. But we came 
away, at last, without being able to make out whether 
she was acting the lawyer in behalf of a client, or 
pleading her own case. In the present condition of 
woman’s rights, it would have been a great satisfaction 
if we could have settled this grave question. One 
piece of advice we give to our brethren gratis, and 
that is, before you go abroad, get a grammar and dic- 
tionary, and study some of the first principles of some 
other language than your own. 

A little incident of our experience might illustrate 
this. We were staying a few days in that dreamy old 
city of Venice. We had seen the Doge’s palace and St. 
Mark’s, had looked at the churches, and “stood in 
Venice ’’— not “‘on the Bridge of Sighs,’’ for nobody 
did that, unless it was Byron— but had been in plain 
sight of it, and felt a desire to look into their courts 
and see how they were managed. We contrived to tell 
a gondolier what we wanted, and he took us up to a 
building near the Rialto, over the door of which was 
an inscription which had something to do with “ Jus- 
tice.”” We mounted one flight of stairs to what we 
supposed the court-room, where we encountered an 
official, who seemed to be curious to know what we 
were in pursuit of. We tried to explain that we were 
leoking for a court, by repeating the nearest word we 
could command for it, in poor Latin, worse French, and 
something that sounded like Italian. He seemed to get 
it into his head that we had some business with the court 
and took us up another story into a room where we 
encountered a still more formidable looking official, on 
whom we repeated our polyglot experiment. He sent us 
with our attendant up one story higher, to a room 
where we found several persons, not one of whom had 
any pretense to judicial dignity, and appeared to be 
mere clerks. They seemed to understand that we either 
wanted to make a complaint against somebody, or to 
answer to one which somebody had made against us, 
and we were glad to bow ourselves out, for fear of 
having our curiosity rewarded in a way we little ex- 
pected. And that is all we could, if called upon, state 





as to the course of justice in modern Venice. We had 
seen much more of it as it used to be administered by 
means of the Council of Ten, the Lion’s mouth and the 
“Piombi’’ dungeons of the Doge’s Palace. 

Without, however, wearying the patience of our 
readers with further details, we will only add that, in 
every court we visited on the continent, we found the 
judges quiet, grave, intelligent men, to whom the in- 
signia they wore but added dignity and consequence; 
while the gentlemen of the bar were uniformly cour- 
teous in their deportment, and the robes they wore 
were in keeping with the student-like air and 
which most of them evinced. Further than their exte- 
rior within the court rooms we cannot speak of the 
bench and bar; but they were evidently of a superior 
class to the men engaged in other departments of 
business. 

One thing, however, we can say with confidence, that 
one lesson which a lawyer learns abroad is, to be more 
than ever contented with what he finds at home. He 
finds as much dignity in our higher courts, without 
either caps, wigs or scarlet robes, as he sees under all 
those on the continent. And the bar, asa body, has 
nothing to be ashamed of in comparison with their 
foreign brethren, if we take such as are in the better 
class of business here and there, while the safeguard 
one feels in the presence of a jury is something which 
one would not exchange for the form or official display 
which a stranger sees on visiting a court of justice in 
Europe. 

The longer we live the more we respect the practical 
shrewdness and common sense which a jury bring to 
the determination of questions of fact, and the less 
willing we should be to exchange it for the learning or 
wisdom and impracticability of the judges who settle 
such questions in the courts on the Continent. We 
know a little of the Roman law, and have, occasionally, 
looked into the codes in use in Europe, but give us for 
the free and expansive activity of American trade and 
industry, and the habits of thought and spirit of enter- 
prise which we witness on every side, the broad and 
generous notions of the common law, staple and con- 
servative as it is, in its very liberality.— Western Jurist. 
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STRIKES AND CONTRACT. 


Every one deplores the constantly recurring warfare 
between capital and labor. Every effort to put an end 
to strikes has signally failed. Acts of Parliament, 
courts of conciliation, plans of arbitration have not 
been of the slightest service. It occurs to us that the 
root of the evil is the misapprehension of the nature of 
free labor, and of the principles of the law of contract. 

Physical labor is the only commodity which is not 
paid for according to the quantity delivered to the 
purchaser. Physicians, lawyers, public writers, and all 
mental laborers are paid for work done, not for their 
time. Our wages system is a relic of the slave labor 
system. The bondsman was fed, clothed, housed and 
provided for in sickness and in old age. His working 
hours were his master’s, for which the master paid in 
provisions, clothing, lodging, etc. Our free laborers 
have most unfortunately continued the time system, 
instead of selling their labor by the measure of the 
produce thereof. We are persuaded that if the capital- 
ists and the laborers will conduct their business on the 
principles of the law of contract, there will be fewer 
strikes. In that case there would be no dispute about 
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the hours of labor. The laborers would agree to deliver 
so much work, and if they decided that they would not 
labor more than eight or nine hours daily, they would 
have to contract for a quantity of work that they could 
turn out in that time. A demand for an increase of 
wages would not be complicated bya nine hours’ or 
any other movement. Then both the employers and 
the employed should make contracts that would pro- 
tect both sides against the effects of any sudden quar- 
rel. It is absurd to hear capitalists complain that they 
are afraid to undertake work lest the men should leave 
them in the midst of the work. They contract to de- 
liver the ship to the shipowner, and why should they 
not contract with the man to deliver the amount of 
labor requisite to build the ship? As nothing else has 
succeeded, perhaps it would be worth while to try what 
can be done by a proper use of the law of contract. 
—London Law Journal. 


———_—__ <> —__—_—_ 
COURTS AND JURIES. 


~COURT PROCEEDINGS IN ROME. 


Trial by jury has found its way to Rome at a time 
when at least one organ in the English press considers 
that it ought to be abolished in this country, and with 
it seems to have been inaugurated certain improve- 
ments. One of the most tiresome pre ce ted 
with our trial for felonies is the swearing of jurors. 
We do not know what the Italians do with their jurors, 
but we observe that they swear their witnesses in a 
batch. This must save a great deal of time, and would 
have a very advantageous operation if applied to the 
Tichborne case. The claimant is said to have about 
120 witnesses. To swear them all at once would not 
take many moments. To swear them individually must 
occupy at least, in the aggregate, an hour and a half, 
but double that time would probably be nearer the 
mark. The Italians dispense with a witness box, and 
bring the witness on to the dais before the whole court, 
where every movement can be observed. We do not 
know whether this is any great gain, but the Italians 
seem to like it—when they are not witnesses. Further, 
it appears that the judges at Rome do not prohibit 
applause. Wein England allow jokes and any amount 
of laughter, but rob an advocate of his well earned 
applause. The outbursts of the Italian audience, on the 
other hand, occasionally interrupt his oratory, and the 
replies of a witness are not free from their audible 
criticism. This is, of course, going too far, and when 
we learn further that the judge’s Summing up is 
scarcely heard by reason of the talking going on, we 
feel what a wholesome effect would be produced were 
Mr. Justice Blackburn to preside in the Roman court 
fora few days. The new procedure is, on the whole, 
considered successful, and a lady swindler and political 
intriguante has been found guilty, notwithstanding 
her young counsel appealed and entreated for two 
hours and a half “till his mouth was white with foam, 
and he sank down exhausted on his chair.”” Talking of 
chairs, the Italian jurymen are provided with comfort- 
able arm chairs covered with leather. We certainly 
might take the hint and give our jurymen a little 
better accommodation than the wretched wooden 
boxes in which they are accustomed to sit cheek by 
jowl six in a row.—London Law Times. 


—_—__ 4 —_—— 


Anneka Jans is probably the only human being that 
ever lived whose heirs are not numbered. 
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BOOK NOTICES. 


A Treatise on the Common and Civil Law, as embraced 
in the Jurisprudence of the United States. By Wm. 
Archer oe ree author of the Constitutional Histo: 
of the United States. New York: Baker, Voo 
& Co., 1871. 

This is a well-written treatise, and shows marks of 
research and ability. While we cannot acquiesce in 
the conclusions of the author, we must confess that he 
ably supports those conclusions by argument and au- 
thority. 

The design of the work is to establish, first, that the 
constitution and legislation of the United States do 
not recognize the controlling influence of the common 
law in national jurisprudence; and, second, that they 
recognize the civil law, next to the constitution, as 
best adapted to the interests of the nation. As 
to the first position taken there is a difference of 
opinion, though perhaps the weight of authority is 
in its favor, yet, where great minds differ, the cor- 
rectness or incorrectness of a principle can hardly 
be determined by counting nuses. As to the sec- 
ond position we suppose there is very little dispute. 
Whether the framers of the constitution intended to 
adopt the common law as a basis of national jurispru- 
dence or not, there is no evidence that they intended to 
adopt the civil. In fact, the common was the only one 
known and recognized in the country, and all its dis- 
tinctive principles, to such an extent as was believed 
necessary, were incorporated in our fundamental law. 

So far as the treatise is intended as an exposition of 
the peculiar excellences of the jurisprudence of Rome, 
it is worthy of the consideration of every person who 
desires to study law asascience. While for our own 
part we believe the ancient system wholly unfitted for 
modern use, and most of its underlying principles 
repugnant to modern notions, we are sure that ne harm 
will be done tothe American lawyers if they devete a 
little attention to the study of the civil law. 


Reports of cases at law and in ——. argued and de- 
termined in the eme Court of Illinois, by Nor- 
man L. Freeman, Reporter. Vol. LII, containi 


ng 
cases decided at the 


a portion of the remainin; 
ted for the Reporter, 


September Term, 1869. 
Springfield, 1871. 

In the western States it has become the custom to 
report a greater proportion of the decisions rendered 
than is reported either with us or in England. This 
course is perhaps necessary. While the general princi- 
ples of the law are as well settled at the west as else- 
where, their sectional application is not, so that every 
decision made in the appellate courts is important as 
indicating how far in that particular locality the old 
doctrines are to be followed, and how far they are to 
be modified to meet changed circumstances. We pre- 
sume this will account for the somewhat numerous 
volumes of reports lately issued in Illinois. The book 
we have just received is numbered Vol. 52, which, 
when we consider the relatively short time since re- 
porting began in that State, seems a rather high count. 
Yet, in looking through we find very few cases we 
would wish unreported. Perhaps half a dozen out of 
a hundred might be omitted without detriment. 

The head notes are accurate and full. If there is 
any fault in them, it is that they are too full. Our 
notion is that a head note should contain merely a 
statement of the point of law decided in the opinion 
to which it is prefixed, giving a synopsis of facts only 
when necessary to render clear the statement. An 
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abstract or digest should contain a more elaborate ex- 
position, inasmuch as the opinion is not present to 
explain any doubt. Reporters differ, however, con- 
cerning the matter, and a head note giving too much 
is better, perhaps, than one giving too little. 

The more important cases of general interest in this 
volume are those relating to negligence and excessive 
damages, several of which we have noticed elsewhere. 


The Code of Procedure, as amended to 1871, with notes 
on Practice, Pleadi and Evidence; Rules of the 
courts fully annotated ; a complete table of cases and 
a full index. By William Wait, counselor at law. 
Albany, William Gould & Sons. 

The publishers have, to repeated inquiries as to why 
this volume was so long delayed, responded that Mr. 
Wait desired to make it as full and complete as possi- 
ble. We now have it, and after a somewhat thorough 
examination of the advance sheets, are satisfied that 
the excuse was real and justifiable, as the work is really 
as perfect and full as such an one can well be. 

The page is much larger than ordinary law books, and 
the type is excellent. Indeed, the book is agood model 
for publishers. It contains, first, a table of contents; a 
full table of the cases cited — 58 closely printed pages — 
890 of matter, and an excellent index of 81 pages, mak- 
ing in all 1,032 pages. The sections of the code are 
printed in good sized type, across the page, with the 
annotations, in double columns of smaller type, under 
them. This arrangement contributes largely to the 
relief of the eye and facilitates examination. 

In addition to the code we have, in the body of the 
work, all the new rules of the court of appeals, the 
supreme court, the New York superior court and court 
of common pleas, with full annotations under each. 
So complete are the rules that we notice even those of 
a special character by the different judicial departments 
of the supreme court; and a note under rule 54, that in 
the third department the court by rule has designated 
‘Friday,’ instead of Thursday, as the second motion 
day in the first week. The annotations to the sections 
of the code itself are very full, with subdivisions and 
catch words, which enable the reader, even without an 
index, almost at a glance to find what there is upon the 
subject under consideration. 

On the whole, we consider this one of the most useful 
and necessary books in this and other States having a 
code similar to our own, which has been published in a 


long time. 
—_ «> o —_—_ 


Mepico-LEGAL SocreTy OF THE City oF NEw 
Yorx.— The annual meeting of this society was held 
at the college of physicians and surgeons, corner of 
Fourth avenue and Twenty-third street, on Thursday, 
October 12, 1871, at which time the following officers 
were elected for the ensuing year: President, Stephen 
Rogers, M. D.; First Vice-President, Jacob F. Miller, 
Esq. ; Second Vice-President, Dr. R. A. Vance; Record- 
ing Secretary, Dr. James Ross; Chemist, Dr. August 
Wohlfarth; Corresponding Secretary, Dr. Jean F. 
Chauveaus; Treasurer, Dr. T. S. Bahan; Librarian, 
William Shrady, Esq.; Pathologist and Curator, Dr. 
Stephen Clark; Assistant Recording Secretary, Dr. 
William M. Kemp; Trustees, Jacob Shrady, Esq., Clark 
Bell, Esq., Drs. J. J. O’Dea, T. C. Finnell, J. C. Peters, 
H. P. Farnham. 





A suit begins with plaintiff and defendant. 
But both are plaintiffs long before the end on’t. 
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GENERAL TERMS. 
lst Monday in November, first department, New 


ork. 

Sy in November, third department, Sche- 
nec ke 

3d Tuesday in November, fourth department, Syra- 


cuse. 
: 2d Monday in December, second department, Brook- 
yn. 

———_ > —_—_ 


LEGAL NEWS. 


The following United States appointments have been 
made: William McMichael, assistant attorney-gen- 
eral, and Charles Chelsey, solicitor of internal revenue, 

Of forty-six judgments pronounced at the June term 
of the United States circuit court at Raleigh, N. C., 
nineteen were for ku-kluxing. 

The New Jersey State school commission will bring 
before the legislature a bill providing that no children 
under sixteen years be permitted to work in factories, 
unless they have attended school for three months a 
year. In no case will they be allowed to work more 
than forty-eight hours per week. 

A Washington special says: Although the health of 
Chief Justice Chase has materially improved since his 
trip to the north-west, his friends still think he will not 
be able to preside at the opening of the supreme court 
next month, or to do any laborious work during the 
winter. 

There is not a law office nor a library left in Chicago, 
except the few small duplicate libraries at the resi- 
dences of the leading lawyers. There is not a paper 
showing that there is a suit pending in any of the six 
courts of record in Cook county, including the federal 
court. There is not an indictment in existence in the 
county against any one, not a judgment, not a petition 
in bankruptcy in the federal court. 

The Indianapolis Journal says it has been assured by 
persons who profess to know the truth of what they 
state, that Attorney-General Hanna, of Indiana, will 
proceed, without delay, to bring suits for the recovery 
of the money abstracted from the State treasury by 
means of bogus vouchers for State printing. And that 
it is also reported that he will institute proceedings to 
compel the State officers to account for interest re- 
ceived on public funds farmed out on private account. 


Judge Barnard of New York, in a recent charge to 
the grand jury, alluded to the irregularities existing in 
the city government. He said that one of the evils 
which should be stopped was the taking of illegal fees by 
the city and county officials. The election laws were 
flagrantly violated. It was his intention to keep the 
grand jury in session until after the election, so as to 
secure the people a fair election. In this connection 
he enlarged in general upon corruption, and announced 
it as a fact that nearly all the fast horses and fast wo- 
men of the city are supported from the city treasury. 


A remarkable libel suit, in which rival newspapers 
were plaintiff and defendant, has been decided in 
Bristol, England. The Western Morning News charged 
that the Daily Mercury made up its columns of bor- 
rowed advertisements, inserted without orders, and 
then tried to collect payment for them. Thereupon 
the Mercury sued the News for libel, and the jury actu- 
ally awarded £400 damages to Mr. Latimer, the pro- 
prietor of the Mercury; the judge charging that the 
libel on the paper must be a libel upon somebody, and 
that somebody was very naturally the proprietor. 
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THE SOCIAL EVIL. 


The existence of prostitution, carried on as a trade 
or business, does not seem to be peculiar to civilized 
life. It was known and recognized in the days of 
Joshua, and his messengers, while investigating the 
strength and resources of the hostile city of Jericho, 
selected, as a base of operations, the house of Rahab, 
instead of an ordinary and more respectable inn. 
But, like all other occupations ministering to human 
passion, it finds its most luxuriant development in that 
period of national existence which follows the attain- 
ment of the greatest political power, and what is 
known as the stationary and declining period. This 
is evident from ancient history and modern experi- 
ence. In fact, the decline of a people in political 
power can almost be measured by the advance of 
what we term the social evil. The two movements 
are not, indeed, simultaneous in their beginning; nor 
is one the cause of the other. The increasing evil is 


rather an indication of the coming decrease of power. 
Nations, as a rule, have risen suddenly, but the physi- 
cal, intellectual and moral vigor which caused their 
rise were developed slowly ; so they have gone down, 
not by degrees, but under some great disaster; yet 


the historian ascribes their fall to elements of weak- 
ness which have gradually entered into the body poli- 
tic during many years. 

We say that the rise of prostitution is an indication 
of political decline. The Athenians were apparently 
a powerful people in the days of Alcibiades, when 
prostitution was deified and worshiped. The war 
with Syracuse revealed their weakness, The charac- 
ter of this institution in Greece we know only from 
books and statues. But how it was in Rome and the 
Roman Empire we are all able to understand by more 
certain evidence. 

Gibbon dates the decline of Rome from the age 
of Trajan and the Antonines. Trajan was born about 
A.D. 56. The city of Pompeii was buried during an 
eruption of Vesuvius, A. D. 79. Buried, but not de- 
stroyed, for modern explorers have dug away the 
lava from it and found preserved very many things 
that would not have lasted above ground, and which 
the books never told us about. The signs of the 
shops, taverns and bagnois remain to-day enduring 
witnesses of the habits and manners of Roman life. 
In and around the last-named establishments the 
indicia of business are of such a character as to shock 
the modesty of the not too sensitive Italians, and 
make known conditions of prostitution with which 
modern times are unfamiliar. These things were dis- 
covered in a provincial city, but they show what 
hardly occurred to the thoughts of the citizens of the 





invincible empire, that the glory and power and intel- 
ligence of their high civilization were even then pass- 
ing away. 

We have had lately an evidence of what we assert 
to be a fact. In July, 1870, France believed herself 
to be the first power in Europe, and the world at 
large almost agreed with her in this belief. She cer- 
tainly was the center of fashion, and the institution 
we have named flourished in her capital in a degree 
unequaled elsewhere in modern times. It was not 
as in some other countries merely tolerated, but it 
was taken under the protection of the law and regu- 
lated by statute. What France really was in all that 
makes « nation powerful and respected the war with 
Prussia determined. 

In places where the common law is dominant, for 
the most part the business of prostitution is forbidden, 
and though the laws against it are, to a great extent, 
unexecuted, their existence doubtless has a great effect 
in limiting its results. 

Propositions have been made, however, for adopting 
the French system and licensing houses of ill fame as 
inns are licensed, and we believe in one city this is 
actually done. It is claimed that if the law takes 
cognizance of the subject, and endeavors not to per- 
form impossibilities by forbidding the existence of 
prostitution, but places all who are engaged in it 
under the surveillance of police authority, its evils, 
such as they are, will be, to as great an extent as is 
possible, remedied. We confess our unbelief in the 
advantages of such a course. While the laws against 
prostitution do not and never will eradicate it, they 
have an influence to make it disreputable, and so long 
as it is disreputable it will not increase very rapidly. 
Make it a legitimate employment, and its followers 
will acquire at once, what they do not have now, a 
sort of social standing. To-day our only pariah class 
are those women who offer their honor for sale. They 
are social and legal outlaws, and while they, in most 
instances, escape the penalty of the municipal law, 
they do not that of the law of society. This pursues 
them almost vindictively and allows no pardon, and 
while it sometimes seems unjust and cruel, its severity 
furnishes an inducement to female chastity that we 
ought to hesitate about weakening. That the adoption 
of the French system will weaken this inducement 
is evident from its effect in France. It is said that in 
speaking of a female who gains her livelihood from 
the town, the Parisian uses no distinctive appellation, 
but simply calls her a woman. When a prostitute 
loses her distinctive name here, we shall have little 
doubt about the approach of a national catastrophe as 
disastrous to us as the war of 1870 was to France. 





oor 


Judge John McKinney, United States judge for the 
southern district of Florida, died on Thursday, the 
12th instant, on board the steamer City of Houston, 
while on his way from Key West to his home in Penn- 
sylvania. He was buried at Seguin’s Point. 
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BANKRUPTCY POWER AND JURISDICTION. 
The power lodged in a judge by the United States 
bankrupt law and the ramifications of the results of 
apparently incidental decisions, as well as the effect 
which the operation of this law has had and is having 
upon the commercial community and upon litigants, 
clients and lawyers, have commanded the attention 
of eminent jurists as to the usefulness of the law itself, 
while scarcely a man at the bar will venture a belief 
that it is just in all its workings. The imposing array 
of additional clerks, registers, messengers, assignees 
and other expensive employees, known to habitues in 
bankruptcy, are not the only source of dismay to 
client and practitioner. There are few negotiations 
concluded in which the advice of counsel is sought 
that may not, in some features, expose themselves 
to attack under the bankrupt law; and, unless each 
party is satisfied and acquainted with the positive 
solvency of all with whom he is dealing, a prospective 
litigation disturbs the balance of the transaction. 

It is too common a remark among lawyers not re- 
siding at places where the United States district 
courts hold their sessions, that they do not pretend to 
know any thing about bankruptcy, much less to do 
any thing in its practice. This remark is neither fair 
to the profession nor to the gentlemen themselves. 
There is nothing new, abstruse or difficult to under- 
stand in the law itself, giving us, as it does in per- 


haps asimpler form, a system of bankruptcy borrowed 
from the old-established and frequently-revised Eng- 


lish system. Scarcely a question arises under the 
United States law but finds its substantial counter- 
part in English reports, except those differences grow- 
ing out of the peculiar relations of State and United 
States courts. Many subjects presented to our bank- 
rupt courts as novel and perplexing questions might 
find a readier and sometimes a more healthy determi- 
nation, if considered by the light of English law. 

It cannot fairly be said that the operation of either 
of the earlier acts of congress, relating to bankruptcy, 
continued long enough to erect upon them any strata 
of American bankrupt law; yet the few reported 
contested cases under the law of ’41 exhibit a breadth 
of research and a strict adherence to recognized prin- 
ciples on the part of bench or bar, with which the 
mass of accumulating discussions in the reported 
bankrupt cases of the present day do not favorably 
compare. 

But in saying this we take nothing from the well- 
earned reputation of the United States judges who 
are building for themselves a lasting name in the 
annals of jurisprudence by their studious, conscien- 
tious administrations of a Jaw broader and more intri- 
cate than either of its predecessors. The powers 
given United States district judges by this law are 
varied and plenary. They touch person and property 
with the sharpest swords known to the Green Bag 
gladiator. 





The broad mantle of the language of the 
act covers almost every weapon, and its defenseleg 
victim sometimes quite suddenly finds himself before 
the bar for even-handed bankrupt justice. 

Following the letter of the statute there seems little 
room for dispute in many cases which have received 
dispute most learned. 

It is believed, however, that there are few matters 
of substantial litigation coming before our bankrupt 
courts under the present law which may not be read- 
ily solved by the application to each case of two 
inquiries, viz.: 1. What is the power of the court in 
the case? and, 2. In what way is the power of the 
court —if any — to be exercised? 

Among the most important of the powers granted 
by the present statute are those which relate to the 
exercise of a summary jurisdiction. 

There is vested in certain specified cases a power 
to seize the person of a debtor, as well as the power 
to seize or attach his property ; the power to restrain 
him from his personal liberty or to make any disposi- 
tion whatever of his own affairs, as well as the power 
to bring under the restraining influence of the court 
divers third persons who may or may not have any 
interest in the matters in controversy, and to restrain 
people generally from meddling with matters of 
which it is proposed the court shall take sole cogni- 
zance, Thus, the power to arrest, to attach and to 
enjoin may be exercised separately, or, indeed, con- 
jointly and ex parte, and this without any statutory 
provision for security that the innocent may be in 
part protected. The court has not adequate means 
to protect itself from imposition, or to shield innocent 
parties from the effects of orders which may prove 
to have been improperly granted; and rights are 
perhaps destroyed which the bankrupt court is power- 
less to restore, and for which it can afford the suffer- 
ers no remedy. 

This is a power which is not, in this unqualified 
way, vested in any one court by any State in the 
Union. 

It is a power which combines the exercise of the 
highest functions of a court of equity with the ordi- 
nary writs which issue from courts of law, usually as 
matters of cause, but only upon filing security. It is 
a power which in its various elements has in fact 
been already vested in the United States courts, but 
under statutory restrictions, and apportioned between 
the district court and the circuit court. While thus 
reposed, the limited jurisdiction of these courts made 
such powers of comparatively insignificant importance 
in our United States judiciary system. But now it is 
difficult to place a limit to the claims of the jurisdic- 
tion of a bankrupt court, and a jurisdiction once 
assumed carries with it these extraordinary and con- 
solidated powers. We propose to examine the power 
and practice of our bankrupt court in relation to 
INJUNCTIONS. 

The district court in bankruptcy may issue its writs 
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of injunction in three classes of cases: 1. Against 
the alleged bankrupt himself; 2. Against other per- 
sons who it is alleged interfere with the alleged 
bankrupt’s estate; 3. Against those whom the as- 
signee in bankruptcy is entitled to have enjoined in a 
proper suit brought by him. 

L The bankrupt is in fact enjoined from the mo- 
ment he learns of proceedings against him, or from the 
moment he may himself initiate proceedings. He is 
then in fact within the court, and he deals with his 
own affairs at his peril. 

The statute leaves little room for dispute here, 
unless it be as to the proper cases wherein, on the 
application of a creditor, an alleged bankrupt may be 
enjoined. A party may or may not be a bona fide 
creditor, yet if he so alleges himself, gives prima facie 
proof thereof, and then sets forth the commission of 
acts prohibited by the statute, without further form 
the alleged bankrupt is enjoined from all business 
and called to answer the allegations of the petitioner. 
The injunction is practically an incident to an alle- 
gation of bankruptcy which may or may not have 
substantial merit, and which may or may not be 
essential in case the petitioner proved to be without 
standing as a bona fide creditor, 

But the alleged bankrupt is in fact a defendant, 
and while he may suffer temporarily by the injunc- 
tion, yet he may test the allegations against him by 
jury or otherwise, as provided by the statute, and 
save his commercial destruction if he can by refuting 
in a substantial trial the allegations of the petitioner. 

II. How is it, however, with the second class of 
cases; those “other persons” who may be enjoined 
from interfering with the bankrupt’s estate? 

1, The causes for each of these injunctions are simi- 
lar. They are enumerated in the following extract: 

Src. 40. Upon filing the petition (of a creditor), if it 
shall appear that sufficient grounds exist therefor, the 
court shall direct the entry of an order requiring the 
debtor to appear and show cause, etc., why the prayer 
of the petition shall not be granted; and may also 
by its injunctions restrain the debtor and any other per- 
son, in the mean time, from making any transfer or 
disposition of any part of the debtor’s property not 
excepted by this act from the operation thereof and 
from any interference therewith. * * * 

Now the term “other persons” is exceedingly 
broad, and includes any person, officer or corpora- 
tion, who may be described to the court as having, 
claiming, or about to have or claim, some substantial 
benefit in and about the alleged bankrupt’s estate. 
The power of the court, to apply one test, to enjoin 
“other persons” has a limitation that may be legally 
defined, and the manner of its exercise may be more 
accurately determined by an established standard 
than by the discretion of an individual. The power 
to enjoin “other persons” is evidently intended as a 
power to be exercised in the early stages of the 
bankruptcy proceedings. The injunction is intended 
for “in the mean time,” é. ¢., until the return day of 








the order obtained as the creditor’s petition. It is 
before the appointment of an assignee, and the lan- 
guage seems to imply that it is designed as a conser- 
vative measure, to preserve intact the existing status 
of the bankrupt’s estate and affairs until they can be 
seized and managed by his authorized representative 
in bankruptey ; to protect the estate until an assignee 
shall be chosen, when the assignee may assert or 
defend the bankrupt’s rights. The bankrupt then has 
a legal representative, who is to stand in his shoes 
toward all his debtors, creditors and miscellaneous 
claimants. There is no reason to believe that the act 
meant that “other persons” can be enjoined any 
longer than until this opportunity had been afforded 
an assignee ; for then the latter’s rights are vested and 
can be enforced in every court and against all the 
world. Indeed no proper case is presented to the 
court in the proceedings up to this period which would 
authorize the bankrupt court to issue its perpetual 
injunction against “other persons” than the bank- 
rupt, because no party has asked or is entitled to such 
a remedy, and no person except the bankrupt is yet 
proceeded against. It is only that a creditor has asked 
the court to assist him in preserving the estate; and 
now the individual creditor is, we may say, merged 
into the community of creditors represented by the 
assignee. The latter then seeks the enjoined and 
pursues them for his rights or abandons them. If he 
abandons them, the “enjoined” are placed in the 
dilemma of disposing of the property which it was 
designed by the court they should not dispose of, or 
of asking the court to remove from them an injunc- 
tion which the assignee virtually acknowledges is 


inoperative against them. This awkward attitude is. 


avoided by the construction that “other persons,” 
under this section of the statute, are only to be en- 
joined until the appointment of an assignee and a 
reasonable time thereafter for him to assert the rights 
the enjoined were about to have disturbed. This is 
the only reasonable and consistent interpretation of 
the statute. * 

2. Now in what manner ought this power to enjoin 
“other persons” to be exercised? This is a power 
granted in derogation of the common law, and the 
statute in regard to it should be strictly construed. 
The principles of equity are part of our common law, 
and injunctions, temporary or permanent, never issue 
except against a party to a suit (Fellows v. Fellows, 
4 I. Ch. R. 25), and then before judgment only upon 
special cause shown. If an injunction is asked for 
against persons not parties, these other persons are 
brought in by a supplemental bill, and they then may 
answer and defend, or apply upon petition or new 
affidavits to dissolve the injunction. 

It is sometimes claimed that the bankruptcy pro- 
ceedings take the place of a suit. For some purposes 
they do. But the test is, who would be bound as to 
the right or wrong of this injunction by their deter- 
mination? Certainly not “other persons” not par- 
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ties to the proceedings, and who, perhaps, claim ad- 
versely to the bankrupt court and all who invoke its 
powers against him, and who have not been afforded 
opportunity to test their claim upon a proper trial. 

The true rule, therefore, is, that the power in sec- 
tion 40 to enjoin “other persons” is circumscribed, 
and only to be exercised according to the established 
legal principles applicable to the use of the power to 
enjoin. Although the authority is discretionary, that 
discretion is to be exercised in close analogy to the 
ordinary proceedings in chancery. 1 Atk. 77; 3 id. 
817; 19 Ves. 235 (note). 

3. The injunction contemplated by this section is 
interlocutory ; it is invoked by one of the parties to 
the proceedings, either by the bankrupt or the cred- 
itor pursuing him in bankruptcy ; it is summary in its 
character; it is issued not as the result of a trial, or 
of a suit wherein that is the whole or a part of the 
relief sought, but upon affidavits, and irrespective of 
any rights assumed or to be contested on the part 
of the party enjoined. It follows, then, that this 
injunction assimilates itself to that granted for a tem- 
porary purpose in other proceedings where a tempo- 
rary injunction is necessary and proper. There is, 
then, no reason why the established principles of law 
and the practice of equity should not apply with 
equal force to these as well as to any other interloc- 
utory injunctions. 

There is nothing in the bankrupt act, or the rules of 
practice prescribed under it, or in the judicial history 
of other bankrupt laws, that removes the bankrupt 
court beyond the authority of well-settled principles 
of law and practice. 

Indeed, the United States statutes, which have so 
carefully guarded and described the powers and prac- 
tices of United States courts, impose a duty on United 
States judges, as well when sitting in bankruptcy as 
on other occasions, to adhere faithfully to established 
precedent when it can be found, and to the strict 
construction of the statute when no precedent is at 
hand. 

It is, for instance, provided by section 5, of the act 
of March 2, 1793, that injunctions shall only issue 
from United States courts upon notice; and, in exer- 
cising this power to enjoin under previous statutes 
applicable to special cases, it has been held, that the 
court must proceed according to the standard rules in 
equity. 11 Peters, 166. 

Some have gone further, and insisted that the stat- 
ute is literally applicable to all cases in United States 
courts where an injunction is sought for. There 
does not seem to be any thing unreasonable or incon- 
sistent in this conclusion; because the power to 
enjoin without notice, although formerly possessed 
by an equity court of general jurisdiction, was always 
cautiously exercised, and, except in rare cases, where 
time appeared essential to justice, injunctions were 
not issued unless upon notice and after hearing. 

Storey, J., in the early administration of the bank- 
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rupt act of 1841, once expressed an opinion that the 
acts of congress touching the jurisdiction of district 
courts in issuing injunctions do not apply to bankrupt 
cases. He gives no reason, however, for his opinion 
except to say that the acts “leave the jurisdiction to 
grant injunctions upon the general practice and prin- 
ciples which govern courts of equity.” 1 N. Y. Leg, 
Obs. 292. Now section 6, act of 1841, says that the 
jurisdiction in bankruptcy matters is “ to be exercised 
summarily in the nature of summary proceedings in 
equity.” The case is not reported as a well con- 
sidered one, although it may have been. 

It is questioned whether all the powers of a court 
of equity exist in a bankrupt court as such, or whether 
the equity jurisdiction of the district court in bank- 
ruptcy is not confined to the suits which the statute 
says the assignee may bring (section 1, act of March 
2, 1867) on the equity side of the court. 

The opinion of Story loses more force as a present 
authority when it is remembered that the act of 1841 
had no provision expressly for a temporary injunc- 
tion, and injunctions under this opinion would only 
be granted im suits where the relief was appropriate, 
or upon the same showing as would be necessary if 
a suit were brought. The paramount United States 
statute applicable to this equitable remedy modifies 
the common-law practice of dispensing with notice in 
unusual emergencies and demands notice in all cases, 
Judge Story cites no cases, and omits comment on 
the reasoning that the statutes as to notice are broad 
enough to apply to all cases where the remedy by 
injunction is sought to be employed. 

Betts, J., better expressed the principle that the 
bankrupt court, in issuing equitable remedies, must 
conform to established principles and practice of 
equity when he said, “it is not the course of the court 
to allow an injunction merely on the apprehension of 
acreditor. * * The court interferes with this high 
process only in case of actual and imminent danger to 
the property of the bankrupt, and not as a mere pre- 
ventive against its possible waste or misapplication.” 
1N. Y. Leg. Obs. 8. 

And even where, by connivance of third parties, a 
clear case of an embezzlement of bankrupt’s estate 
was made out, he required notice and security before 
enjoining the suspected parties, and he placed the 
power of the court to enjoin under the high equity 
powers given to the bankrupt court. Ib, 249. 

It is, then, in the exercise of special equity power 
granted by statute, established in its use and applica- 
tion for centuries, and modified in its practice by 
United States statutes applicable to the use of such a 
power, that the remedy of an injunction is employed 
in bankruptcy. And if it is assumed that the statutes 
as to notice in the United States courts do not apply 
to bankrupt injunctions against “ other persons” under 
section 40, which is the present theory gdverning 
their practice, it is incontestible that these injunctions 
do come under the established principle and praetice 
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in equity, of requiring notice to the suspected parties 
in all cases, except in extraordinary instances of some 
imminent danger, and of requiring a special applica- 
tion to be made for the injunction upon a recognized 
ground for such an equitable remedy. The statute 
simply says, “if it shall appear that sufficient grounds 
exist therefor,” the court may enjoin, etc. This can 
mean nothing else than that the appropriate legal 
foundation for such a purely equitable remedy shall 
be laid, and that it shall be properly applied for. 

This foundation should be laid; this application 
made by petition, specially setting forth the grounds 
and the parties to be enjoined, and compelling the 
latter, if not heard in the first instance, to come into 
court and answer the petition against them, or sub- 
mit to be enjoined until the end of the proceedings; 
and the enjoined should invariably be protected by 
fair security against unjust damage to them by reason 
of the injunction, unless such security is by them in 
terms waived. 

It is not every district court that is as accessible to 
its constituencies as that of the southern district of 
New York; and a sharp injunction issued on ill-con- 
sidered grounds in one part of the district might 
operate to create a lasting injury to a resident of a 
remote locality before any relief can be afforded, were 
any other rule established than the simple course here 
indicated. This is a practical answer to the sugges- 
tions in many reported cases, that the enjoined cannot 
suffer by being without notice and summarily en- 
joined, as they may at once move to dissolve. 

The power to enjoin, given by section 40, is purely 
a statutory power. Although the remedy is equitable 
in its nature, its source is not the inherent power of 
the court as a court of equity. A bankrupt court is 
often called a court of equity. In some respect it 
may be; but because it may, at times, exercise pow- 
ers similar to an equity court does not, ipso facto, 
make it proper to call a bankruptcy court a court of 
equity. We might as well call a court of equity a 
bankruptcy court, because it sometimes entertains 
questions in bankruptcy. No; the source of jurisdic- 
tion of one is the language of a statute; while that 
of the other is the recognized jurisdiction of equity. 
This distinction should be broadly marked, for the 
exercise of a judicial discretion in equity, according 
to precedents and recognized law, is quite a different 
thing from the performance of an act by a judge in 
terms made his duty by statute. 

The conclusion from this is, that the court must 
follow the statute and look only to the principles of 
equity to guide them in its interpretation and opera- 
tion, and not to look at equity law as the source of its 
jurisdiction, with the statute to point out a pretext 
for invoking it. There is, on the contrary, no equi- 
table jurisdiction whatever residing in the district 
court, except where the statute has permitted the 
assignee to bring in the district court a suit in equity 
to enforce his rights. 





But this permission did not confer a general juris- 
diction in equity, any more than reposing certain 
authority in bankruptcy cases upon the English chan- 
cellor vested him with an equity jurisdiction. The 
chancellor had no jurisdiction in bankruptcy, except 
from the statute. The jurisdiction in bankruptcy was 
perfectly distinct from the jurisdiction in chancery 
(6 Ves. 781; see In re Morris, Crabbe, 89, 90, 98); 
and when the chancellor used his equity powers to 
enforce a proceeding in bankruptcy, it was upon a 
proper, original application in the chancery court, 
specially invoking its extraordinary powers, just as 
from time immemorial chancery had been called upon 
to assist in the enforcement of judgments at law. 

Lord Eldon said (1815): “In bankruptcy the Lord 
Chancellor exercises, more by habit and practice than 
authority, both a legal and equitable jurisdiction. * * 
Upon the statutes and the decisions in bankruptcy it 
is obvious that no authority is given by these statutes 
for a great part of the jurisdiction actually exercised.” 
19 Ves. 469. The same thing may be true under the 
administration of the United States bankrupt law; 
but, if so, it is an unnecessary truth. All the pur- 
poses of the United States law can be accomplished 
without making law by the “ habits and practices” ot 
as many different judges as there are districts. Our 
law is specific, and so are all proceedings under it. 
All jurisdiction under it is limited and defined by 
statute, capable of accurate estimation, and to be ex- 
ercised according to established standards. 

The statutory power, then, under section 40 to en- 
join “ other persons,” is to be used only as the power 
to enjoin is exercised in equity, viz.: There should 
always be a petition, or affidavit, or both, showing 
sufficient ground for the special injunction asked for ; 
that no other relief is adequate to the case, or that 
irreparable damage will otherwise ensue, etc., and 
the parties sought to be enjoined should be brought 
into court to be heard as to whether the injunction 
should issue or continue until the proper legal steps 
can be taken to secure and determine by a judgment 
the rights of the creditors alleged to exist against 
them. 

III. The third class of injunctions are those which 
may be issued in a suit in equity brought by the 
assignee in bankruptcy to realize assets of the estate 
which of right belong to the creditors, and can be 
arrived at in no other way. These suits may be 
brought either in the circuit court in equity or in 
the district court sitting in equity under its special 
jurisdiction of suits at law or in equity brought by 
assignees in bankruptcy. Sec. 1, Bank. Act. The same 
principles as to injunctions of course here apply as in 
any other suit in equity, and no special consideration 
need be given to the fact that the plaintiff is an as- 
signee in bankruptcy unless the suit is brought to 
establish rights of action which exist only by virtue 
of the act itself, ¢. g., to recover property or proceeds 
alleged to have been conveyed or disposed of in fraud 
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of the statute. This topic pursued further leads to 
some general considerations as to this class of suits or 
actions, and their increasing frequency and commer- 
cial importance may be of sufficient interest to war- 
rant a continuation of this subject at another time. 


CURRENT TOPICS. 

It was remarked long ago that power is always at 
war with its own boundaries, and the truth of the 
remark is abundantly illustrated by the constant at- 
tempts of one branch of government to overstep or 
encroach upon the peculiar functions of another. The 
legislative department has been particularly given to 
this sort of encroachment, especially upon the author- 
ity of the judiciary. The latest case of the kind that 
has come under our observation is set forth in Simonds 
v. Simonds, 103 Mass. 572, where the legislature of 
Maine undertook, by special act, to confer authority 
on the supreme court of the State to grant a divorce 
in a case over which the court had no jurisdiction. 
The divorce was granted, and, on the application of 
the other party to the Massachusetts court for a di- 
vorce, the Maine divorce was held to be illegal and 
void on the ground that the legislature of that State 
had no power to confer jurisdiction in the case on its 
courts. The underlying principle is, that a legislative 
body cannot enact a special law, or pass a resolve, 
dispensing with the general law in a particular case, 
and granting a privilege and indulgence to one man 
by way of exemption from the operations and effect 
of such general law, leaving all other persons under 
its operation. Had the divorce been a legislative act 
it would have been valid, the court not having juris- 
diction ; but being by judicial decree under the 
authority of a special statute, applying to a single 
case, it was clearly a violation of the above principle, 
and therefore void. 


It is absolutely necessary that the American Law 
Review “rise to explain.” In commenting on an 
article in an English contemporary about “ Alco- 
holism among the lawyers,” the Review stated among 
other things that “in America all lawyers drink ; very 
few are sober after ten o’clock in the morning.” 
“ Lawyers like other men drink whisky, and for that 
purpose a hogshead is kept in every practitioner's safe.” 
“For conveyancers, however, the register of deeds 
keeps asupply.” “Formerly in Massachusetts no con- 
tract was considered valid in the profession unless it 
had been, to use the term then in vogue, ‘ratified.’ Rati- 
fication consisted of a solemn drink, inter partes, par- 
ticipated in by the attorneys;” and much more of the 
same sort. The London Law Times quotes the re- 
marks, and, with a solemnity that does it credit, 
admires “the candor of the Americans.” The Soli- 
citors’ Journal inquires “what can this mean?” 
doubts if it be really true, and, with a solemnity quite 
as refreshing, says, “ the paragraph in our transatlantic 





contemporary’s pages, if not intended as a hoax, must 
have been written after ten a. M. by an unfortunate 
specimen in a mood of generalization.” 


Legal business in England appears to be on the 
decline, while we may presume the legal profession 
is on the increase in point of numbers. The number 
of writs issued out of the three superior courts of 
common law in 1860 was 97,568; in 1869, 81,778; 
and in 1870, 72,660, showing a decline in one year, 
at the rate of eleven per cent and, in ten years, at the 
rate of twenty-five per cent. Our English contem- 
poraries adhere to the opinion that the main object 
and result of modern legislation has been to work the 
ruin of the bar. 


The Troy Whig, in acriticism upon an article appear- 
ing in our last number, entitled “ Trial by jury in civil 
actions,” sees fit to intimate that our knowledge of 
the character and intelligence of juries in feudal times 
is very limited, especially as to juries in existence as 
late as George III. It remarks: 

“We think the editor must have failed to inform 
himself upon the character and intelligence of the 
jurors in feudal times, and in times as late, at least, as 
the days of George the Third. Our acquaintance with 
English history would lead us to believe that a jury 
seldom acted on its own judgment, but generally fol- 
lowed the direction of the court. If he will refer to the 
trial of Woodfall and other publishers of the letters of 
Junius, he will find that Lord Mansfield actually held 
that jurors could try only the fact of publication and 
not the criminality of the offense. The jurors were 
more honest than the great judge, whom lawyers are 
fond of calling the greatest ornament to the English 
bar, for they acquitted the prisoners in spite of Lord 
Mansfield’s charge. But jurors were not often so bold, 
and we attribute their independence to their intelli- 
gence and the superior intelligence of modern times.” 

What we claimed was, that jurors were in ancient 
days more intelligent in proportion to the rest of the 
community than they are now. The Whig admits 
that the jury who tried the publishers of the letters of 
Junius knew enough to disregard the law laid down 
by a judge who had, at least, the reputation of under- 
standing the law. But the writer of the editorial in 
the Whig is certainly familiar enough with the way 
business is done in courts to know how American 
juries are selected. And even with any selection he 
knows that a railway corporation does not come 
before them with a fair chance of a just judgment, if 
the person with whom it is in litigation pleads pov- 
erty or happens to be a woman. The Whig states 
that all the cases we have referred to are of a kind 
which sound in tort. If this kindof cases are taken 
from juries we are confident that very few of other 
kinds will be taken before them. As alawyer remarked 
to us to-day: “If a client of mine is certainly right I 
prefer to submit the case to the court.” The verdicts 
of juries are, and the whole legal profession know it, 
in almost every instance influenced by prejudice. The 
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wer of the court to correct when a decision is 
wrong is limited, as the jury are judges of fact, and 
where there is testimony on both sides the verdict 
must stand. It is not where the jury have done an 
injustice that the injured party may have remedy, but 
only where the injustice is outrageous. 


ope 
OBITER DICTA. 


WRONGFUL SEIZIN?—A Kansas midwife lately 
seized a child, at whose birth she had “assisted,” as 
security for payment for her services. 

“PROBABLY WON'T BE BACK.’’— A Richmond lady 
has applied for a divorce from her husband because she 
had not seen him since he murdered her father. 


IGNORANTIA LEGIS, etc.— A man who was brought 
up at one of the police offices for assaulting and nearly 
killing a woman, excused himself by saying that he 
thought it was his wife. 

Here is the latest libel on the profession. Of course, 
we all enjoy it hugely: Lawyer C. (entering the office 
of his friend, Dr. M., and speaking in a hoarse whisper) : 
“Fred, I’ve got such a cold this morning that I can’t 
speak the truth.’’ Dr. M.: “ Well, I’m glad it’s nothing 
that will interfere with your business.”’ 

A western judge was called on to make a speech at 
the opening of a new railroad. As usual, he had to 
say a word or two about the growth of the county, the 
“primeval forest,’’ and all that sort of thing. This is 
the way he opened: “ My friends, look at this beautiful 
county, habited ten years ago only by the lion, the bear 
and the carniverous bison.” 

An English barrister, who was accustomed to train 
students for the practice of law, and who was not him- 
self a religious man, was once asked why he put stu- 
dents, from the very first, to the study and analysis of 
the most difficult parts of the sacred scriptures? 
“Because,” said he, “‘there is nothing else like it, 
in any language, for the development of mind and 
character.”’ 

There was one of the Louis family of France who 
must have been a very keen observer. His gardener 
at Fontainebleau came to him, one day, with the 
remark that there was one empty spot in the garden 
where nothing whatever would grow. “ Bring in a 
crop of attorneys,’”’ was his order, ‘“‘they will thrive 
anywhere.”’ 

“Prisoner,” said a county judge who wished to be 
emphatic, ‘‘one would imagine you a gentleman from 
your demeanor; but from your misdemeanor you are 
adjudged the biggest rascal of a pickpocket we ever 
had in this section! ”’ 

A case of divorce is likely to arise in Michigan. At 
all events, these are the facts, so far as we have heard: 
A small boy, out there, being asked if he had a mother, 
said he didn’t know, as he hadn’t been home since 
morning, and, when he left, his father and mother 
were quarreling, with odds in favor of his father, as he 
had the hatchet in his hand. 





DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MASSACHUSETS.* 
ABORTION. 


On the trial of an indictment for producing a mis- 
carriage of A., it is competent for the commonwealth 
to prove that, before leaving her home and submitting 
to the operation which caused the miscarriage, A. knew 
that her mother had had an interview with the defend- 
ant, in which the mother had said that A. was preg- 
nant and was going somewhere to get rid of her child, 
and the defendant had replied: ‘‘Send her to me,” and 
added that he had operated successfully five times on 
one person. Commonwealth v. Holmes, 440. 


ACTION. 


1. The holders of a bill of sale of a vessel, absolute 
on its face, though intended as a mortgage, may main- 
tain an action for her conversion against a person 
claiming under a barratrous sale by the master; 
although on learning of the barratry, they abandoned 
her to the insurers, and received payment from them 
as on a total loss. Clark v. Wilson, 219. 

2. A person who had received goods from the owner, 
with the right to use them and to become owner of 
them on fulfillment of certain conditions, among 
which were that he should not sell or remove them 
from a certain place without the owner’s consent, and 
that they should not become his till paid for, sold them 
to a third person, who removed and resold them. 
Held, that the third person was liable to the owner of 
the goods for their conversion, although he had acted 
in good faith, and had parted with them before any 
demand upon him. Carter v. Kinyham, 517. 


ATTORNEY AND COUNSEL. 

1. An attorney retained in a suit is entitled to a 
reasonable retainer without any special contract there- 
for. Aldrich v. Brown, 527. 

2. If by their client’s authority attorneys have re- 
tained counsel, and promised to pay him out of the 
proceeds of the suit, and he holds them responsible 
under this agreement, and the proceeds of the suit 
have come to their hands, it is too late for the client 
to forbid them to pay the counsel. Ib. 

8. On an issue between the attorney and client of the 
value of the former’s services in a suit in which the lat- 
ter was plaintiff, and which was settled without a trial, 
the opinion of the counsel of the defendant in such 
suit, that the plaintiff therein had no cause, is compe- 
tent evidence. Ib. 

4. An attorney has no such lien in a cause before 
judgment as to prevent his client from settling the 
action with the opposite party without his consent or 
knowledge. Simmons v. Almy, 33. 


BANKRUPT. 

By an adjudication of bankruptcy under the bank- 

rupt act (U. S. St. 1867, c. 176), even when the proceed- 

ings were begun on the debtor’s voluntary petition, his 

property becomes exempt from subsequent attachment 
in mesne process. Williams v. Merritt, 184. 

BRIDGE. 
The right of the commonwealth to widen the draw 
in a bridge belonging to it, over a navigable stream, is 


not impaired by the fact that the widening will tempo- 
rarily interrupt the use of the street railway of a cor- 
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poration, to which it has granted a right to run cars 
over the bridge. Middlesex Railroad Co. v. Wakefield, 


261. 
BROKER. 

1. The order of a customer to a broker to buy stock, 
deliverable at any time, at buyer’s option, in sixty 
days, does not authorize the broker to buy the stock 
himself at thirty days, and deliver it to his customer 
at the end of sixty days at an increased price and 
interest, besides the usual commission; and the usage 
of brokers to do so is bad; nor is the exchange of 
bought and sold rates between the broker and his cus- 
tomer, nor the giving of his note by the customer in 
payment for the stock in ignorance of the broker’s 
conduct, a ratification of his acts. Day v. Holmes, 306. 

2. Brokers having been ordered by a person to buy 
stock for him, bought and paid for it, took the certifi- 
cate in their own name, offered to transfer the certifi- 
cate to him, and demanded payment, but he neglected 
to pay. Held, that they could recover from him the 
price paid by them, and not merely the difference be- 
tween that price and the market value of the stock on 
the day of theirdemand. Giddings v. Sears, 311. 

3. A broker employed to purchase stock, contracted 
for it in his own name with J. S., who owned it at the 
time, but had made a prior contract for its sale. The 
employer, for groundless reasons, repudiated the con- 
tract; but the broker having no knowledge of, or 
reason to suspect, the prior sale by J. 8., paid for the 
stock when tendered to him. Held, that the general 
statutes (chap. 105, § 6), making void contracts for the 
sale of stocks not owned by the seller, did not debar 
the broker from recovering from his employer the 
amount so paid. Brown v. Phelps, 313. 


CONSTABLE. 


1. An action cannot be maintained upon a consta- 
ble’s official bond, on proof of a judgment against him 
in a suit for official misconduct, without evidence of a 
demand upon him to pay the amount of the judgment. 
Tracy v. Merrill, 280. 

2. To an action against a constable for breach of his 
official bond, a judgment in his favor in a former 
action on the bond for the same breach, is not a bar, if 
it appears from the record that it may have been ren- 
dered for want of a sufficient demand upon him, which 
has since been made. Ib. 

3. A person injured by the breach of the condition 
of a bond, given by a constable to the treasurer of 
Boston, under statute 1860, chap. 147, may sue thereon 
in the name of the treasurer. Ib. 


CONTRACT. 

Under an agreement to sell and convey land with a 

good title, the purchaser is not entitled to a warranty 
deed. Kyle v. Kavanagh, 356. 


DEED. 


1. If the owner of a mill and dam with a water 
privilege conveys the same by a deed referring to his 
grantor’s deed for a specification of the privilege, the 
privilege which he conveys must be measured by his 
grantor’s deed and not by the use he is actually mak- 
ing of the water, at the time of his conveyance. Perry 
v. Binney, 156. 

2. After signing and acknowledging a deed of land 
containing a covenant that the grantor, or his execu- 
tors or administrators, should pay a sum of money to 
the grantee, the grantor delivered it to a third person 
for the grantee, and this person so received it from the 
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grantor, and kept it till delivered by him to the granteg 
after the grantor’s death, which occurred two days 
after said execution of the deed. Held, that the estate 
vested in the grantee, and the covenant became bind. 
ing on the grantor, upon the delivery of the deed to 
the third person, although he was not employed by the 
grantee to receive it for him; and that the considera. 
tion of it was not open to inquiry. Mather v. Corliss, 
568. 





DEVISE OF LEGACY. 


1. A testator directed his executors to procure a 
residence for a married daughter, at an expense not 
exceeding a certain sum, and hold the same in trust 
for her and her son “during their lives,”’ and “upon 
the decease of both’’ gave the property over. The 
daughter died, and the testator made a codicil reciting 
her death and increasing the bequest made to her hus- 
band, but expressly confirming the will. Held, that 
the gift did not lapse by the daughter’s death, but 
went to her son for life. Dow v. Doyle, 489. 

2. A testator gave “the improvement”’ of a lot of 
land to his wife “‘so long as she shall occupy the same, 
free of rent, she remaining my widow.” ‘‘ But should 
my wife marry again, and improve and occupy the 
estate above mentioned, she shall do so so long as she 
shall annually pay to my sister $300; and should my 
wife at any time abandon the occupancy of the estate 
aforesaid, then I give and devise the same” to trustees 
in trust “‘to dispose of said estate and invest the 
moneys received from the sale of the same in stocks, 
or place the same securities at interest, and annually, 
or more frequently if the dividends accrue and be paid 
more frequently, pay the same to my wife and sister 
in equal proportions.”’ After other gifts, he gave the 
residence of all his estate to his wife, sister and brother 


in equal shares; the wife abandoned the occupancy, 
and the trustees sold the land and invested the pro- 


ceeds. Held, that on the wife’s death, the trust ter- 
minated, and the principal of the fund, with all after 
accrued income, went under the residuary clause; and 
that, the interest under that clause being vested, the 
wife’s share passed under the will. Mayhew v. God- 
Srey, 290. 

DIVORCE. 

1. A special statute of the State of Maine, authorizing 
the supreme judicial court of that State, in its discre- 
tion, to decree a divorce between individuals named, 
is unconstitutional, as granting a special indulgence by 
way of exemption from the general law. Simonds v. 
Simonds, 570. 

2. Proof that a husband and wife lived at the same 
time in this commonwealth, but without cohabiting, 
or having any communication with each other, is not 
proof that they “‘ lived together as man and wife”’ here, 
within the meaning of the Gen. Sts. c. 107, $12, specify- 
ing requirements of residence to give jurisdiction of 
libels for divorce. Schrow v. Schrow, 574. 

3. Proof that a husband, intentionally and against 
his wife’s consent, has for five years abandoned all 
matrimonial intercourse and companionship with her, 
and denied her the protection of his home, will sustain 
her libel for a divorce from the bond of matrimony on 
the ground of his desertion; and it is immaterial that 
during the period he has regularly contributed money, 
and from time to time necessaries, toward supporting 
the wife and their children. Magrath v. Magrath, 577. 

EVIDENCE. 

1. On the trial of a shopkeeper for receiving stolen 

goods, evidence of what kind of business he carried on 
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at his shop is admissible, although it does not appear 
that the goods were ever in the shop. Commonwealth 
v. Campbell, 436. 

2. Whenever evidence of the condition of clothes is 
competent and material, their condition may be de- 
scribed by witnesses, without producing the articles 
themselves. Commonwealth v. Pope, 440. 

% The correspondence between boots and foot-prints 
isa subject to which any one who has seen both may 
testify. Ib. 

4. To prove how high the water has been raised in a 
mill-dam, it is competent to refer to marks not only in 
the channel, but on the bank, or any other place to 
which the water has flowed. Perry v. Binney, 156. 





FRAUDS, STATUTE OF. 


An oral promise to make a will of all the testator’s 
property, real and personal, in favor of a person who, 
in consideration thereof, agrees to make a similar will 
in favor of the first testator, and makes one accord- 
ingly, is a contract for the sale of lands, within the 
statute of frauds. (Gen. Stat. ch. 105, §1.) Gould v. 
Mansfield, 408. 

HUSBAND AND WIFE. 

1. At the trial of a married woman for an assault 
committed in the immediate presence of her husband, 
the defendant asked the judge to instruct the jury 
that she was presumed to act under her husband’s 
control; but the judge refused, and instructed them 
that, if they were satisfied that she did the acts proved, 
of her own free will, free from coercion or influence of 
her husband, they wouli be warranted in convicting 
her. Held, that the refusal to give the instruction 
asked for was erroneous. Commonwealth v. Eagan, 71. 

2. A promissory note, given by a wife to the builder, 
for the price of a barn already built upon her land, is 
invalid in his hands, for want of a sufficient considera- 
tion, if the barn was built by the order, and on the 
account and credit, of her husband; but valid, if, in 
the transaction, the husband was acting as her agent, 
and the credit was given to her. Morse v. Mason, 560. 


INFORMATION. 


An information in the nature of a quo warranto will 
not lie against a municipal corporation to enforce per- 
formance of a duty imposed on it bylaw. Attorney 
General v. Salem, 138. 


INSANE PERSON. 


On an issue whether a deed for the benefit of B., 
signed by A., was executed while A. was insane, and 
under the undue influence of B., a witness testified, 
that, shortly before the time the deed was executed, an 
attorney, whom B. had asked to make a deed in his 
favor, for A. to sign, after talking with A., in the pres- 
ence of B. and the witness, told B. that A. was not com- 
petent to execute any paper; that B. gave the attorney 
a nudge, and told him to go ahead and it would be all 
right, and that the attorney refused, — Held, that the 
evidence was admissible. Brooks v. Tarbell, 496. 


INSURANCE. 


A policy of life insurance which provides that it 
shall not be in force until countersigned by “‘ A. B., 
Agent,” is invalid till so countersigned, although 
A. B. is himself the assured, and the policy has been 
received and retained by him. Badger v. American 
Popular Insurance Co., 24. 








THE COMPENSATIONS OF THE BAR. 
[From an Address by E. E. HALE.] 

I hope the American lawyer understands the same 
truth, that, unless he deals with infinite values, his 
profession is a handicraft, and his duty a job. Unless 
he deals with justice, pure as heaven,— unless he deals 
with truth, virgin as truth was born,—there is for him 
no ermine. These States, in our organization of soci- 
ety, have given to the men of his calling distinguished 
position, have shielded them by privilege else wholly 
unknown; they are exempt from many of the burdens 
of other life, and see open to them its highest honors. 
This is because they are pledged in their very training, 
and by their oaths of office are sworn, to obtain justice 
for all men, and for the State. The American lawyer 
ought not to forget the traditions of his profession. 
The Templars of England, through whose hands come 
down to him the methods of the past, are the direct 
descendants of templars bound to the service of chiv- 
alry. The only fee which he receives is in form an 
“honorarium,” not the pay for service. The service is 
the unbought service of the king of truth and of right. 
He goes forth on his circuit, such is the theory of his 
profession, with the same determination to protect the 
right and to crush the wrong which sent out Lancelot 
or Arthur. Who needs his help? Is it this poor boy, 
arraigned for murder by a mad mob, because he is of 
another color than theirs, and they will wreak on him 
the wrath of centuries? Or is it some child of luxury, 
born in the purple, who has smiles and honors and gold 
for her minions? He does his best, be it for the one or 
for the other; ferrets out conspiracy; seizes truth, 
though truth be hiding her face in tears; and compels 
the tribunal to decide rightly! The moment that the 
American lawyer abandons this position, the moment 
that he sells justice, or the share of justice that his 
services can command, to the highest bidder; the mo- 
ment he says that the ring which can spend millions 
shall have millions’ worth, while the beggar with a 
penny shall have penny’s worth,—in such words of 
blasphemy he shows he has no knowledge of what jus- 
tice is. He abandons the position of one who deals 
with infinite realities. He has left, as one unfit, the 
ranks of a liberal calling. He makes himself a mere 
craftsman, dealing with things alone, and to be recom- 
pensed with things alone. Leave him to the company 
he deserves! — From Old and New for October. 
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THE RELIGIOUS EDUCATION OF CHILDREN. 

In the case of Hawksworth v. Hawksworth, recently 
decided in the English court of chancery (25 L. T. Rep. 
LN. S.] 116), it is very emphatically declared that in the 
education of a child the religious tenets of the deceased 
father should be inculcated in preference to those of 
the living mother. In delivering the opinion of the 
court, Lord Justice James said: 

“The child was a child of a Roman Catholic father, 
who, shortly before his death, had the child baptized 
in his own church, with, of course, Roman Catholic 
sponsors. He had other children, all of whom had 
been brought up as Roman Catholics. There is not 
the slightest trace of any indifference on the part of 
the father to the religious education of his child. 
There is nothing to show that he would have acqui- 
esced in the child being brought up as a Protestant if 
he had been living. The rule of this court, a rule of 
the highest morality, is, that where the court, or where 


a a a oa TE RR. PEI TE TT STEEN 








THE ALBANY LAW JOURNAL. 





EEE 


co 





any persons, have the guardianship of a child after 
the father’s death, the court or such persons who have 
such charge should have sacred regard to the religion 
of the father in dealing with the child; and, unless 
under very special circumstances indeed, it is the duty 
of any guardian who has the charge of a child, and it 
is the duty of this court in controlling the conduct of 
such guardian, to see that the child is brought up in 
the religious faith of its father, whatever that religious 
faith may have been. In this case the child has been 
brought up by a Protestant mother, and has received 
such religious impressions as a child fairly intelligent, 
not, I suppose, a precocious child (it is not suggested 
that there is any extraordinary precocity on the part 
of the child), would receive, has received such reli- 
gious impressions as a christian mother would pro- 
duce in the mind of a carefully educated christian 
child. The vice-chancellor was of opinion that there 
was nothing to lead him to suppose that she had been 
immaturely inducted into those matters of controversy 
between the two churches, the Roman Catholic Church 
and the English Church, which it would be very diffi- 
cult to suppose a child of eight years of age could have 
any reasonable appreciation of. Therefore, the child 
having been brought up as areligious child, a well 
educated child—having arrived at this age of eight 
and a half years, when it is important that the future 
religious belief of the child should be attended to — 
the question now is, whether any other religion can be 
adopted as the religion of the child than that which 
was the religion of the father. I am of opinion that 
no other religion can be adopted than the religion of 
the father. There have been cases in which the im- 


pressions produced on the child’s mind have been con- 
sidered to be so great, to be so permanent, as to induce 


the court to fear lest any attempt at altering them 
would do more harm than good, would result in un- 
settling the child’s religious faith altogether, and so 
produce a fatal result in that respect; but there never 
has been any inquiry as to the impressions, or feelings, 
or wishes, of a child so young as this, and I certainly 
am myself not disposed to think that it is desirable to 
go beyond the case of Stourton v. Stourton, in which 
that examination was made with regard to a child 
nine and a half years of age. I think that was carried 
to the extreme limit, and that we ought not to extend 
it; and in truth there it appeared upon the examination, 
with regard to that poor child of nine and a half years 
old, that that child had had its intellect prematurely, 
precociously excited with respect to those matters, and 
had been prematurely instructed by a proselyting 
mother in those matters of religious difference between 
the two churches, which it was certainly most dangerous 
and most improper to endeavor to introduce into the 
mind of a child of those tender years; and I for one 
should be loth to do any thing which could operate as 
the slightest encouragement to persons, whether moth- 
ers or others, who obtain access to young children, to 
begin the task of proselyting when children are of 
such tender age; I consider that they should be left to 
general religious impressions and education, without 
being disturbed by those things by which the outside 
adult world is so much disturbed. I, therefore, decline 
myself to endeavor, by probing this child’s mind, to 
ascertain that the mother has done what indeed there 
is no suggestion she has done, that is to say, whether 
she has violated her duty to the child in the endeavor 
to impress upon that child the peculiar religious differ- 
ences between one faith and the other. The child is 
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now a child of eight and a half; she has learnt from her 
mother that which I have no doubt she has learnt prop. 
erly from her, her duties as a christian child, and the 
ordinary habits and practice of devotion and prayer, 
and there is no danger, there can be no danger, toa 
child of that kind, that those religious impressions, or 
those religious practices, can be disturbed by having 
added to them the peculiar practices and doctrines 
which she will learn as those of her deceased father, in 
whose faith she ought to have been brought up, and 
ought now to be brought up. It appears to me 
that, in affirming the decision of the vice-chan- 
cellor on this subject, we are warranted almost to 
the letter by what was done in Austin v. Austin. The 
master of the rolls there allowed the child, a Catholic 
child, to remain in the care of the Protestant mother 
uncontrolled. Westbury, L. C., affirmed that decision, 
and allowed the Catholic child to remain in the care 
of the Protestant mother uncontrolled, but with a 
declaration that at a fitting age she should be instruc- 
ted in the doctrines of the Roman Catholic Church, 
What that fitting age is he has pointed out himself 
clearly in the judgment, by declaring that, when that 
child arrived at seven years of age, then a further ap- 
plication should be made tothe court touching the 
guardianship and the religious education of the child, 
This mother has had the child in the same way that 
the mother in Austin v. Austin would have had up to 
the age of seven, without any interference on the part 
of the court with its religious instruction. Then, when 
the time comes for the religious instruction of the 
child, it is quite clear, whether the application was 
made when the child was seven or eight, that this 
court would be bound to carry into effect that declara- 
tion of Lord Westbury, that the infant should be 
brought up and educated, when capable of receiving 
religious education, as a member of the Roman Catho- 
lic Church. I think that in this case the child should 
be brought up and educated, when capable of receiving 
religious education, as a member of the Roman Catho- 
lic Church, and that she cannot now have arrived at 
such an age, or have acquired such religious impres- 
sions, as to render it unfit that that should be done. I 
think that the vice-chancellor was quite right in 
every thing that he has done.” 

Lord Justice Mellish said:—*‘I am entirely of 
the same opinion. I agree in the conclusion to 
which the vice-chancellor came, and I entirely agree 
in the mode in which he conducted the case, and in 
the judgment which has been read to us, which he gave. 
Ialso agree that the case of Stowrton v. Stourton car- 
ried the principle of examining into the feelings and 
religious opinions of a child really quite as far as the 
court could go. There is, at any rate, this distinction 
between that case and this— that here the child is, I 
think, nearly a full year younger; and it certainly 
appears to me that it is very desirable that the rule of 
law, which regulates the religion in which children of 
early years should be educated, should be clearly laid 
down and enforced; and the rule of law unquestion- 
ably is, that, unless the interest of a child interferes so 
as to make it the duty of the court to make some differ- 
ence, the child is to be educated in the religion of its 
father. Then is there really any reason why that rule 
should be departed from in this case? I quite conceive 
that there may be a difference of opinion as to whether 
the rule of law is really such as it is desirable to have 
in a case where the mother is of a different religion 
from the father, and the father has died without giving 
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any express directions as to the religion in which the 
child is to be brought up. I can quite conceive that 
many persons might think that it would be for the 
interest of the child, in such cases, that the mother 
should be allowed to educate it in her own religion; 
put that is not the rule of law. The rule of law is, that 
the religion of the father is to prevail over the religion 
of the mother, even in a case where the father has died 
and the mother survives, and that rule, of course, we 
cannot alter; and if we were to reverse the decision in 
this case, we must reverse it on the ground that the 
child itself would be prejudiced, from its having formed 
strong religious opinions which ought not to be dis- 
turbed. Now if one were to regard the opinions of a 
child at these tender years for that purpose, it appears 
to me it would be wholly immaterial how the child had 
acquired them. Even if a child at that age had been 
stolen from its parents for the sake of proselytism, and 
had been brought up in a particular religion or in a 
particular creed, after a certain age I presume beyond 
all question that the court would not compel a child to 
be educated in a different religion from that in which it 
had been brought up. I do not know that it is neces- 
sary, or that it would be right, to lay down precisely 
what the age must be. It appears to me it must be a 
very extraordinary case indeed where the opinions of 
achild of eight and a half years of age can be so formed 
that it would be really a serious prejudice to the child, 
on that ground alone, to have it brought up in a dif- 
ferent faith; and I cannot help thinking it would give 
very great encouragement to those who (very often 
from very pure religious motives) are desirous to edu- 
eate children in one particular religion, if we were to 
say that, if people got hold of a child of such tender 
years as that, by educating it fora longer or fora shorter 
period of time in their own religion, they would secure 
what they would consider a great advantage, namely, 
that the child should be educated in their own religion 
instead of the religion of the father. The vice-chan- 
cellor here saw the child and examined it, to see the 
general state of its education, and inquired into it; and 
he came to the conclusion, in which I concur, that it 
would be useless and futile to go on and continue that 
investigation, and to make a strict inquiry into its 
knowledge of the matters in difference between the 
churches, to see whether the child had received a strong 
impression upon those subjects.” 
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AMERICAN PATENT LEGISLATION. 


Extract from the address delivered, at a quarterly 
meeting of London Patent Solicitors, on the 4th inst., 
by George Haseltine, M. A., LL.B., the chairman: 

American legislation on patents for inventions is 
based on the first article of the constitution. The 
eighth section declares that congress shall have power 
to promote the progress of science and the useful arts 
by securing authors and inventors the exclusive right 
to their respective writings and discoveries. 

The colonial and State authorities had exercised to a 
limited extent the prerogative of awarding inventors 
exclusive privileges, but the confederation which pre- 
ceded the national union was not empowered to grant 
protection to the productions of inventive or literary 
genius. The constitution has not prohibited the States 
granting patents, but it was the evident intention of its 
framers to confine this class of legislation to congress — 
an intention respected by local legislators who have 
enacted no general patent laws, and inventors have been 





so well content with the liberal character and efficient 
administration of the national system, that they have 
rarely sought other protection or additional rewards. 
The legislature of the Empire State in 1798 passed a 
special act, granting Robert R. Livingston the exclu- 
sive right of constructing and navigating every species 
of boats, propelled by the force of fire or steam, within 
its jurisdiction, for the term of twenty years, provided 
he should, before the expiration of twelve months, con- 
struct a boat of twenty tons capacity, with a mean 
speed upon the Hudson river of four miles an hour. 
The patentee forfeited the grant, which was renewed 
to him and his associate Robert Fulton, 1803, and again, 
five years later, for terms of twenty years. This grant 
possessed a scientific and historical as well as legal in- 
terest. It affords an eloquent illustration of the in- 
fancy and progress of steam navigation, with which 
Fulton was so intimately identified —a progress that 
has attained a mean speed of twenty miles an hour 
upon the Hudson, and transformed a boat of twenty 
tons into a steamship of more thousands. This fire- 
steam navigation proved a commercial success, which 
excited the envy of losing competitors, whose infringe- 
ment necessitated a chancery suit — not an uncommon 
result in later times— that at once impoverished the 
plaintiffs and established the concurrent but subordi- 
nate jurisdiction of the States in patent legislation. 
The court of errors, of which Chancellor Kent, the 
American Blackstone, was then a justice, decided 
unanimously in favor of the local grant. The judges 
adopted, without reserve, the doctrine of State soy- 
ereignty, which now finds little favor with American 
legislators, though the amended constitution expressly 
declares that the powers not delegated to the nation 
are reserved to the States or to the people. 

The first congress, recognizing the justice and 
realizing the policy of an efficient patent system, 
passed an act to promote the progress of the useful 
arts, which was superseded three years later by a 
similar statute, and a repealing act was passed in 
eighteen hundred and thirty-six, which in turn was 
superseded by the general statute of eighteen hundred 
and seventy. Several minor acts intervened, and 
notably the one increasing the original term of a patent 
to seventeen years, and equalizing the fees to native 
and foreign inventors. Through all these changes the 
law-makers have never questioned the equitable rights 
of invention, or the wisdom of satisfying these rights 
by exclusive privileges for a term of years. The colo- 
nies and States, imitating the practice of the mother 
country, had more often granted patent privileges to 
importers than to inventors—a pernicious practice that 
has found no recognition in the national legislation. 
Though the common law,that regards alike the‘importer 
and the inventor, was the prevailing law of the States 
—a fact well known to the authors of the constitution 
—and, subordiuate to the statutes, was formally 
adopted by congress, the American courts have never 
held that first importers are true inventors. The right 
to grant patents of importation is still vested in the 
States as the source of political power. The liberal 
legislation of congress, which, recognizing the universal 
brotherhood of genius, offers princely rewards to in- 
ventors without distinction and virtually without 
price, has made America the home of inventions — the 
paradise of patentees. Sixty thousand original patents 
have been granted in sixty months, and half as many 
applications rejected—on strict investigation of novelty 
—still this rate of issue continues, infusing new life 
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into every branch of industry. The money value of these 
patents is counted by millions—their industrial value 
exceeds the national indebtedness. Modern inventions 
constitute a vast wealth of the Union, whose marvel- 
ous progress is less attributable to the richness of its 
mountains or the fertility of its plains, than to the 
restless genius of the people. The demand for new 
inventions is insatiable, enterprises are impatient, and 
the State that incited the ingenuity of a Fulton 
to design a twenty ton steamboat for the Hudson 
river has recently offered a prize of twenty thousand 
pounds to the pioneers of steam navigation on the 
Erie canal. Inventors are honored as public bene- 
factors, and the nation has erected to its hundred 
thousand patentees — the leaders of its grand army of 
industrial progress—a marble temple of art, the 
noblest structure ever dedicated to the genius of 
invention. 
COMMERCIAL LAW. 
EXCHEQUER CHAMBER. 


BYRNE V. SCHILLER and others. 


Pafiure of r-part: — = | mp pr on account 
ure of voyage by loss of c: 
Construction of charter — Difference sy od 
lish and foreign rule of maritime law. 
The laintiff, by charter-party between him and the defend- 
chartered a vessel to the defendants for a homew 
vanes oe Calcutta, with an —— to the defendants 
to send the vessel on an intermediate voyage at a rate of 
freight mentioned in the charter, ‘“‘ such freight to be paid 
as follows: £1200 in rupees to be advanced to the master 
by the freighter’s agents at Calcutta, ag t hisr 
to be dedu: , together with 14 per cent commission on 
the amount advanced, and cost of insurance, from freight 
on settlement thereof and the remainder, on right de- 
a - the cargo at port of discharge, in cash, as custom- 
The charter-party contained another clause, as fol- 
: “The master to s bills of lading at the current 
rate of freight a — prejudice to the charter- 





fa 1 — under chartered rates, except the difference 
= be’ pla fn 


AT Reseed to exercise their o option of of senting 
the vessel on an ore ate voyage, an above- 
mentioned £1200, an  grovenes upon ae etry to sign 
bills of lading Solow he chartered rate without being 
paid the difference in cash, on the understanding that 
such difference, amounting to £737, would be pai ory 
completion of the a oa. at difference was not pai 
the defendants refusi y it, and uatenting at 
they had = ry ligation imposed on them the 
charter- y in that respect by the payment of the 

The vessel was lost in the river on her way out to sea from 
Calcutta on the intermediate voyage; and in an action by 
the ntiff to recover the above difference of £737, it was 

Heid, by the court of Je ge chamber (affirming the judg- 
ment of the court below), that the shipowner, the plain- 
tiff, was entitled to recover the amount of the difference 
between the two rates of — notwithstanding that 
the freight had not been earned = reason of the loss of 
the cargo. A payment made in advance of freight was 
not recoverable, even though the cargo were lost, and by 
the terms of the charter-party the payment was to be a 
payment in the nature of freight, and not an indemnit 
pre tanto to the shipowner for the loss of his lien; = 
herefore, inasmuch as if the defendants had paid 
advance, they could not have recovered it back . a 
the loss of the cargo, the plaintiff is now entitled to re- 
cover it from them, it never having been paid to him. 


This was error brought by the defendants on a special 
case in an action upon a charter-party, dated 4th Feb- 
ruary, 1868, by which the plaintiffs’ ship Daphne was 
chartered to the defendaats for a voyage from Calcutta 
to London or Liverpool. 

The clauses of the charter-party which are material 
to this report are the two following: 

The freighters are to have the option, to be declared 
within twenty days of the vessel’s arrival at Calcutta, 
of sending her, subject to the general provisions of the 
charter-party, on one intermediate voyage from Cal- 
cutta, at their option either to Port Louis, Mauritius, 
or to Colombo, with a full and complete cargo of rice 
in bags, paying freight on the same at and after the 





rate, if to Port Louis, of Rsl 12a.; and if to Colombo, 
of Rs2 8a. per bag of rice delivered, such freight to by 
paid as follows: £1200 in rupees to be advanced the 
master by the freighter’s agents at Calcutta against his 
receipt, and to be deducted, together with 1% per cen} 
commission on the amount advanced, and cost of insur. 
ance, from freight on settlement, and the remainder, 
on right delivery of the cargo at port of discharge, in 
cash, as customary. 

And in a subsequent clause it was provided as follows: 

The master to sign bills of lading at current rates of 
freight required, without prejudice to the charter 
party, but not under chartered rates except the differ. 
ence be paid in cash. 

The defendants elected to send the vessel on the 
intermediate voyage to Port Louis, and required the 
master to sign bills of lading at Calcutta for Port 
Louis, at rates considerably under the chartered rates; 
and they induced him so to sign them on board, with- 
out being paid in cash the difference between the two 
rates of freight, upon their assurance that all would be 
settled upon the completion of the lading of the vessel, 
According to the chartered rate, the total freight 
would have amounted to £3,382, which was £737 more 
than the amount of the bills of lading freight. Upon 
the vessel being about to sail, the master demanded 
payment of this difference (£737) from the defendants, 
but they refused to pay it, and claimed to set off against 
it the advances made by them on account of the vessel. 
The difference, therefore, was not paid, and the vessel 
sailed on her voyage and was lost in the river on her 
way out to sea. 

The present action was then brought to recover the 
difference, amounting to £737, and the court of ex- 
chequer gave judgment in favor of the plaintiff (the 
shipowner), holding that he was entitled not only to 
the £1,200 which had been paid to the master, and 
which was to be taken as an advance on account of 
freight and not as a payment by way of loan, but also 
to the difference of £737, the united amount of the two 
sums not exceeding the amount of the freight accord- 
ing to the chartered rates. See case fully reported 
below, ante, vol. 23, p. 741; L. Rep., 6 Ex. 20; 40 L. J. 
40, Ex. 

Upon that judgment the defendants brought error, 
and the question for the opinion of the court of exche- 
quer chamber was whether, or not, the plaintiff was 
entitled to recover this sum of £737. 

Butt, Q. C. (with him was Baylis), for the defendants, 
said that the main question for decision by the court in 
this case, was whether a prepayment of freight having 
been made, and the contract having failed, by reason of 
the loss of the cargo, the sum so prepaid can be recov- 
ered back by the charterer where there is nothing in 
the terms of the charter-party expressly preventing 
it, or whether such a prepayment is absolute, final, 
and unconditional, and irrecoverable, even though 
the cargo be lost and the freight be neverearned. The 
true rule, taking the English and American authori- 
ties together, is, that it is recoverable in the absence of 
an express indication in the terms of the charter-party 
of an intention to the contrary, and this is the rule 
adopted by the codes of all other European countries. 
The plaintiff contends that money so prepaid is not 
recoverable by our law, but if that be so our law is di- 
rectly opposed to that of every other country in Europe, 
and also to that of America. In Watson v. Duykinck, 
3 Johns. 335, decided so long ago as 1808, Kent, C. J., 
after saying that little light was afforded on the point 
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by the English authors, says, *‘ Cleirac in his comment- 
ary on the judgments of Oleran, art. 2, No. 9 (Les 
Usages et Coutumes de la Mer, 42), declares, that in 
cases of shipwreck the master is bound to render to 
the merchants the advances which they may have 
made upon the freight, and he cites a decision of one 
early jurist confirming his doctrine. The Ordonnance 
de la Marine (tit, du Fret, art. 18), recognizes the old 
rule, and ordains that if goods be lost by the perils of 
the sea, the master shall be holden to refund the freight 
which had been previously advanced to him, unless 
there bea special agreement to the contrary, containing 
(according to Valin, in his Commentary on the Ordon- 
nance, tom. 1, p. 661) an express stipulation that the 
advance by money shall be retained in any event which 
may happen in the course of the voyage. The principle 
is that freight is a compensation for carriage of the 
goods, and if, after prepayment, the goods be not car- 
ried, owing to any accident for which the shipper is 
not responsible, then it forms the ordinary case of 
money paid upon a consideration which happens to 
fail.”’ 

The learned chief justice alludes to a dictum of 
Saunders, C. J.. in an anonymous case in 2 Show. 283, 
seeming to imply that money advanced for freight was 
in no event to be refunded, but he says he places no 
reliance upon that very imperfect report in opposition 
to the explicit opinion of various writers whom he re- 
fers to. The rule as established and acted on in 
America is clearly stated in 1 Parsons on Shipping (p. 
210), where it is said: ‘‘Sometimes the freight money 
is paid in advance, in whole or in part, or other advan- 
ces are made to the owner of the ship. Then, if the 
goods are not delivered, or the voyage not performed, 
under circumstances which would give the shipowner 
no right to claim freight if it had not been paid, the 
question arises whether he is bound to pay it back;”’ 
and a little further on it is said: ‘‘ It is now quite cer- 
tain that if the payment be merely a payment of 
freight in advance, it must be repaid, if freight is not 
earned.’’ In support of that proposition, the judg- 
ment of Story, C. J., in Pitman v. Hooper, 3 Sumner’s 
50, is cited, where at page 56, he says: ‘ Besides 
in the ordinary case of freight paid in advance, I do 
not understand that, if the voyage is not performed, 
the owner can, without an express stipulation to the 
purpose, retain it, but the shipper is entitled to recover 
it back;’’ and further on he says: ‘‘I am aware that 
some of the English cases look the other way, and 
while they admit the doctrine, fritter it away upon 
very nice distinctions.’’ The following more recent 
American authorities are also to the same effect, show- 
ing that the rule has been uniformly followed there. 
Minturn v. Warren Insurance Company, 2 Allen, 86; 
Benner v. Equitable Safety Insurance Company, 6 id. 
222; Griggs v. Austin, 3 Pick. 20. 

The same doctrine is found laid down also by Roccus, 
in his work De navibus el Naulo, art. 80, and page 288, 
and the like rule is adopted by the Code de Commerce, 
art. 302 (French), as well as by the codes of Italy, Spain, 
Holland and Germany. There are some English cases 
too, which support the view of the defendants, viz. : 
Mashiter v. Buller, 1 Campb. 84; and Leman v. Gordon, 
8 C. & P. 392, where the law was laid down in the same 
way by Lords Ellenborough, C. J., and Abinger, C. B., 
respectively, and in Blakey v. Dixon, 2 B. & P. 821, the 
general principle that freight was due only on perform- 
ance of the voyage, was clearly stated. It cannot be 
denied, however, that the majority of the English 





authorities show that the rule, as construed and acted 
upon in America and on the Continent, does not pre- 
vail in this country. All these cases would seem 
to be founded upon the befor tioned anonymous 
case in 2 Shower, 283, but upon a careful scrutiny of 
them, and the point decided in each, distinctions may 
be drawn sufficient, it is submitted, to prevent their 
being of such undeniable authority as to prevail against 
the rule which is in force and operation in every other 
country. The following are the cases in question: 
Blakey v. Dixon, ubi swp.; Manfield v. Maitland, 4 B. 
& Ald. 582; Andrew v. Moorhouse, 5 Taunt. 435; De 
Silwale v. Kendall, 4 M. & 8. 37; Saunders v. Drew, 3 B. 
& Ad. 445; Hicks v. Shield, 7 E. & B. 633; 26 L. J. 205, 
Q. B.; Frayes v. Worms, 19 C. B. (N. 8.) 159; s. c. nom. 
Frayes and another v. Worms, 12 L. T. R. (N. 8.) 547; 
34 L. J. 274, C. P. 

No doubt the English rule differs to a certain extent 
from the American and continental rule, that express 
words are not necessary, but none of them go so far as 
to say that some distinct indication of intention is un- 
necessary, and it is open to this court, sitting in error, 
to correct or depart from the previous decisions on 
this point, if they see fit so todo. But the defendants 
deny any intention that this should be a prepayment 
on account of freight. The intention was, that it 
should be an indemnity pro tanto to the shipowner for 
the loss of his lien. The two clauses of the charter are 
perfectly independent of one another. Nothing is to 
be paid on account of the difference, unless the differ- 
ence exceeds £1,200, and even then it is not to be paid 
absolutely. The consideration was the right delivery 
of the cargo at its destination, which has totally failed, 
and if the defendants had paid this money, they could 
have recovered it back, and therefore it is open to 
them now, in order to avoid circuits of action, to set 
off that right of recovery as a defense to the plaintiff’s 
claim in the present action. (Cockburn, C. J.— We 
are all agreed that the law is too firmly settled for us 
to depart from it, even in a court of appeal, that where 
freight is paid in advance, it cannot be recovered back. 
The plaintiff’s counsel will therefore address them- 
selves only to the question whether, under the terms 
of the charter-party, the payment here was a payment 
on account of freight. The general principle we can- 
not shake, though we are not inclined to extend it any 
further.] 

Milward, Q. C. (with him was R. G. Williams), for 
the plaintiff, urged that but for the special clause in 
question the charterers could not call upon the captain 
to sign bills of lading for any but the chartered rates. 
The immediate payment of the difference in cash is the 
price paid by them for the exercise of their option, and 
it would be inconsistent with the whole tenor of the 
contract, and particularly with the words that the dif- 
ference should be “ paid in cash”’ to construe this pay- 
ment as any thing but a payment in advance of freight. 
He cited Kirchner v. Venus, 12 Moo. P. C. 861; Yeames 
v. Lindsay, 3 L. T. R. (N. 8.) 855; and was then 
stopped. 

Butt, Q. C., did not reply. 

Cockburn, C. J.—I am of opinion that the judgment 
of the court below in favor of the plaintiff must be 
affirmed, and upon the ground that, looking at the 
language of the clause in the charter-party in question, 
the true construction of it is, that the payment of the 
difference to be made under and according to it was to 
be a payment on account of freight. Now it is settled 
by the numerous authorities which have been cited 

















before us in the course of the argument, that, by the 
law of England, such payment in advance on account 
of freight cannot be recovered back in the event of the 
goods being lost, and the freight, consequently, not 
becoming payable. I very much regret that the law is 
so. It seems to me, I must confess, to be founded 
upon an erroneous principle, and to be any thing but 
satisfactory; and I am emboldened to say this much 
because I find that the highest American authorities 
have settled the law of America upon directly opposite 
principles, and that the law of all other European 
countries is in conformity with the American, and 
contrary to our law in this respect. Indeed, it seems 
that the rule of law has been so settled in France and 
Germany for a very long period of time. Valin even 
doubts the wisdom and propriety of any exception 
whatever being allowed to the rule that an advance 
on account of freight must be repaid in the event 
of the goods being lost, and the freight not be- 
coming payable; and I see by Bedarride’s great 
work upon mercantile law (Bedarride, Comm. on the 
Code de Commerce, vol. 2, p. 436), that at the time 
of framing and settling the Code de Commerce, the 
question was very seriously and anxiously discussed, 
whether such an exception should be introduced 
into the code, but that eventually the principle of 
the freedom of contracts prevailed, and the exception 
was inserted in article 302 of the Code,* which provides, 
that, in the absence of any stipulation to the contrary, 
a payment in advance on account of freight shall be 
recovered back in the event of freight not being earned, 
by reason of the loss of the goods. The article in ques- 
tion is as follows: “Il n’est da aucun fret pour les 
marchandises perdues par naufrage ou échouement, 
pilleés par des pirates, ou prises par des ennemis. Le 
capitaine est tenu de restituer le fret qui lui aura été 
avancé, s’il n’y a convention contraire.’’ However, 
whatever may be the right and true principle, I quite 
agree in thinking that the authorities which have been 
cited, founded, probably, on the ill-digested case in 
2 Shower, 283, and which have been acted on ever since, 
to the contrary of the general European doctrine, are 
much too strong to be overcome; and that, if the law 
is to be altered, it must be by means of distinct legis- 
lation for the purpose, and not by judicial decisions to 
the contrary. That being so, we have to consider the 
clause of the charter-party in question, and to see 
whether the payment thereby required to be made, in 
the event of the master being called upon to sign bills 
of lading at a lower rate than the charter-party freight, 
was intended to be a prepayment on account of freight, 
final and conclusive, or whether it was, as has been 
contended for by the learned counsel for the defend- 
ants, merely handing over the difference to the master, 
with the view of making good, pro tanto, the loss of lien 
to the shipowner which would be so caused. Now, 
although I should be very glad to think that we could 
take the case out of the general rule, with which we 
are, as I have before said, dissatisfied, and which we 
by no means desire to see extended, still, when we 
come to look closely at the words of the agreement 
contained in the charter-party, we must, I think, hold 
that the payment in question was a payment in ad- 
vance on account of freight. I am very much struck 
with the use of the word “payment.” I agree with 
Mr. Milward as to the meaning of that word there, 
and think with him, that this payment means prima 





* Article 18 of the Ordonnance de la Marine is substan- 
tially the same with article 302 of the Code de Commerce. 
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facie payment on account of the freight to which the 
shipowner would have been entitled in the event 
of the goods arriving at their ultimate destination, 
The shipowner is entitled to payment according to 
certain rates agreed upon and stipulated for in the 
charter-party. But the charterers have stipulated 
on their side for the option, in case they find that 
they cannot get these rates, of calling upon the 
master to sign bills of lading for the conveyance 
of the goods at a lower rate; and, on the other 
hand, the shipowner has said, ‘“‘ Very well; by doing 
that the security which I have by my lien on the 
goods as freight is endangered to the extent of the 
difference between the two rates of freight, and, there- 
fore, if you insist upon this being done, I, upon the 
other hand, shall insist upon your paying me down 
this difference at once, in cash, once and for all, so 
that, come what may, so much of the freight, at all 
events, will be secured.’’ That, in my opinion, is what 
the shipowner would be perfectly warranted in insist- 
ing upon, and I can see nothing unreasonable, or in 
the least savoring of extortion on his part, in his 
doing so, and claiming that, if the reduced rate of 
freight is to be signed for, the difference between it 
and the chartered freight shall be paid at once, and so 
that part of the original rate of freight shall be wiped 
out of the transaction. Looking at all the circum- 
stances, and there being nothing unreasonable in the 
shipowner’s so insisting, and looking at the language 
of the charter party, the word “‘freight”’ being the 
word used, and seeing that the document contains no 
expression of any intention that this payment should 
be merely a substitute for the lien, and nothing at all 
inconsistent with its being a payment in advance on 
account of freight, I cannot come to any other conclu- 
sion than that the parties intended that this payment 
should be a payment on account of freight pro tanto, 
and so be wiped out of the transaction. I cannot get 
over the words of the charter-party. That being so, 
the moment we arrive at the conclusion that this was 
a payment on account of freight, the case falls within 
the general rule, and the payment could not have 
been recovered back if it had been made. Inasmuch, 
therefore, as if it had been paid to the plaintiff, it could 
not have been recovered back from him, the plaintiff 
is now entitled to recover it from the defendants, it 
never having been paid to him. I think, therefore, that 
our judgment should be for the plaintiff, and that the 
judgment of the court of exchequer should be affirmed. 
Byles, J.—1I am of the same opinion. If we were 
free to decide this case independently of authority, we 
might feel inclined to decide it in favor of the defend- 
ants, but the current of authority, though flowing from 
a somewhat feeble spring, is far too strong for us to 
resist it. It is binding, not only upon us, sitting here 
as a court of error, but also, probably, upon the highest 
court of judicature, the house of lords. This payment 
was a payment, therefore, to the master, not a loan, but 
on account of freight, which freight was never earned. 
I entirely agree with and will add nothing more to 
what has fallen from the lord chief justice. The judg- 
ment of the court below, therefore, will be affirmed. 
Keating, J.— Iam of the same opinion. It is, in my 
opinion, quite impossible for us to act contrary to the 
current of authorities as to the prepayment of freight 
not being recoverable in the event of the loss of the 
cargo. Whether the principle upon which that doc- 
trine was originally founded, be, or not, a sound prin- 
ciple, is, of course, an entirely different thing. It is, 
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no doubt, always unfortunate when the law of our own 
country disagrees with, and differs from, the law of 
other civilized countries; but the rule of law is fixed 
on the matter, and ought not to be lightly shaken on 
such a point; and, indeed, to hold otherwise would be 
to disturb and upset a vast number of floating con- 
tracts which have been entered into upon the footing 
of that construction of the rule throughout this great 
maritime country, which would be a consequence most 
injurious to the commercial interests of the kingdom. 
The question then is, in what character was this pay- 
ment made? Does it, under the circumstances, and 
under the terms of the charter-party, range itself un- 
der the cases in which there is a payment on account 
of freight? I think it does. It seems to me, for the 
reasons given by the lord chief justice, with which I 
entirely agree, that it was manifestly the intention of 
the parties that this should be, in any event, an abso- 
lute payment, and one not liable to be affected by the 
subsequent loss of the goods. For these reasons, I 
think that we ought to affirm the judgment of the 
court below in favor of the plaintiff. 

M. Smith, J.—I also am of the same opinion, although 
I have felt much hesitation in arriving at a conclusion 
in this case, from the difficulty of precisely apprehend- 
ing upon what ground it is that the rule of our English 
law has been placed. I apprehend, however, that the 
foundation of that rule, viz., a prepayment of freight, 
is not recoverable by the charterer in the event of the 
failure of the voyage by the loss of the cargo, depends 
upon this, that at the time when such prepayment is 
made there is an implied understanding that it is a pay- 
ment which is made once for all, and which is not to be 
subject to any contingency. Now, undoubtedly, that 
was the character of the prepayment in the present case. 
The law of foreign countries, on the other hand, requires 
that, if such is their intention, there shall be an express 
agreement to that effect between the parties; while, on 
the contrary, our law would seem to suppose that there 
is an implied agreement to that effect, unless it be ex- 
pressly excluded. Taking that to be the foundation of 
the rule, there was, without doubt, a prepayment here, 
and the question is, whether it was intended that the 
money so prepaid was to remain in suspense, and to be 
kept by the shipowner only in the event of the safe 
arrival of the cargo, or whether it was a payment in 
the nature of a prepayment on account of freight, and 
so not recoverable. Now, looking at the rule of Eng- 
lish law, which has been established and acted upon 
for so long a period of time, and assuming, as we must, 
that the parties had knowledge of that rule, and that 
they entered into this contract with such knowledge, 
I confess that it appears to me that their intention was 
that this payment of the difference should not bea 
payment to remain in suspense, but that it should be 
an absolute payment, and subject, on the shipowner’s 
part, to no contingency whatsoever. It is clear that 
the master could only be required to sign bills of 
lading at a less rate thar the chartered rate of freight, 
upon condition that the difference was paid to him in 
cash. The words of the clause are, ‘‘ the master to sign 
bills of lading at any rate of freight required, without 
prejudice to the charter-party, but not under chartered 
rates, except the difference be paid in cash.”’ It seems 
to me, gathering the intention of the parties from the 
language used by them in the document, that when 
they name a payment in cash—not in bills, but in 
money —they mean a payment which shall not be sub- 
ject to any after contingency. We have to construe 





this contract by the rule of the English law, and ought, 
therefore, to hold that this money would not be recov- 
erable back from the shipowner, if it had been paid to 
him before the loss of the cargo, and that the judgment 
of the court of exchequer should, therefore, be affirmed. 
Lush, J.—I am of the same opinion. I think it is of 
the very highest importance that a rule of our com- 
mercial law, which has been established for such a 
length of time as the one which we have been discussing 
in this case, should be upheld and adhered to. I con- 
fess that I was at one time much struck by Mr. Butt’s 
argument, that this payment of the difference was 
intended by the parties to be only a substitute, and an 
indemnity to the owner for the loss of his lien upon 
the goods. That might, no doubt, be a very reasonable 
agreement for the parties to make; but, looking at the 
terms used by them in the agreement entered into 
between them, I do not think that that was their con- 
tract or their intention. On the contrary, I think 
their intention was that the payment should be a pay- 
ment out and out, and that it was a payment on 
account of freight, which, according to the rule of our 
law, cannot be recovered back. Iam of opinion, there- 
fore, that the plaintiff is entitled to recover, and that 
the judgment of the court of exchequer should be 
affirmed. Judgment affirmed. —Law Times Reports. 
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ADVANCED FREIGHT. 

The case of Byrne v. Schiller, Ex. Ch., 19 W. R. 1114, 
L. R., 6 Ex. 319, settles with the authority of a court of 
appeal the rule long since followed in the courts of first 
instance, that advanced freight cannot be recovered 
back by the shipper if the goods are lost by the perils 
of the sea. Several members of the court, especially 
Cockburn, C. J., appear to have pronounced their 
judgment with reluctance, and in deference only to 
the current of authority. The objections to it were 
twofold. First, that it was contrary to principle that 
one who had paid money for a consideration which 
failed should not be entitled to recover it back. This, 
however, begs the question of what is the considera- 
tion. Certainly, if freight means something which is 
earned by the carriage of the goods to their destina- 
tion and not otherwise, then, if the goods, in respect 
of which freight is paid, are not so carried, the consid- 
eration is not performed and the freight is not earned. 
But there is nothing to prevent a man from earning a 
sum of money by agreement with another for taking 
his goods on board and doing his best to carry them to 
their destination, subject to certain contingencies; 
and if, under such an agreement, he does so take them 
on board and do his best to carry them, then, although, 
owing to those contingencies, they never reach their 
destination, the consideration does not fail, for the 
consideration was not the carrying them to their 
destination at all events, but the carrying them, 
subject to certain events which have happened. And 
if this is the agreement between the parties, it can- 
not alter the case or deprive the shipowner of the 
sum he has stipulated for, that they call this sum 
“freight,” any more than it can deprive him of 
his right to payment for an empty vessel because 
the sum to be paid is called “dead freight.” To 
insist that, because the word freight is used (and popu- 
larly and commonly used) in such a contract, therefore 
the consideration must necessarily be the actual carry- 
ing the goods to their destination, and can be nothing 
else, is to worship technicality; but if this assumption 
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fails, then the whole argument about failure of con- 
sideration fails with it. The question really is, what 
was the contract? and the answer to that question 
must be obtained by asking further, what is the in- 
ference to be drawn from the fact that pre-payment is 
stipulated for? Now, when money is to be paid for 
work done, it naturally becomes due only when the 
work is done, and as money is not usually paid before 
it is due, the payment of money at the commencement 
of the performance of a work or service lays the basis 
for an inference, which may vary according to circum- 
stances, and which may or may not be an inference 
bearing upon the contents of the contract. But if, for 
instance, a man received a heavy sum of money to con- 
vey a message through the lines of the enemy, and he 
were captured or killed on the way, so that the message 
never reached its destination, could he or his represent- 
atives be sued for the money under the magic formula 
of causa data causa non secuta? The contract would 
scarcely be so interpreted. If, then, a man agrees to 
bear a cargo through the perils of the winds and waves, 
but stipulates for payment beforehand, it would be no 
very extraordinary inference that it was intended he 
should not, in the event of shipwreck, be under the 
obligation to repay that sum as well as suffer the 
loss of his ship, on which that very sum had, perhaps, 
been already expended. 

Jurists, however, have not only held it unjust to 
draw this inference, but they have also held it inexpe- 
dient to allow it to be drawn, lest it should encourage 
captains in fraud and negligence; or rather, perhaps, 
because they held it inexpedient, they have refused to 
draw it; for if they had held it strictly unjust (which 
must mean contrary to the contract) there would have 
been no need to resort to the argument of inexpediency. 
But since they did not feel entitled to go so far as to 
disallow such a contract if expressly made (which 
shows they did not consider it an unconscionable one) 
they gave effect to an express stipulation that the pre- 
paid freight should not be returned in the event of loss 
of the ship, and so in reality vacated their own rule, at 
least, so far as concerned the only part it could at all 
serve to guard against, of the evil it was designed to 
check; for the fraudulent captain would certainly take 
care to obtain the insertion of the necessary words. 
They thus, at any rate, secured to the shipper that he 
should enter into the contract with his eyes open, and 
that he should not be deprived of his right to recover 
prepaid freight by the mere fact of its prepayment 
alone; but they admitted that the additional clause 
was of constant occurrence, and that the exception 
made the rule of little practical value. And it is ob- 
vious that if the argument about public policy and en- 
couragement to misconduct were of any real substance, 
it would go to disallowing such a stipulation altogether. 
It is in this modified form, however, that the rule pre- 
vailed in Europe, was adopted in America by Chan- 
cellor Kent and has been since followed there, and has 
been incorporated in all the foreign mercantile codes. 
And this was the second ground for the reluctance of 
some members of the court of exchequer chamber to 
follow the English rule; though it could not prevail on 
them to hold the contract to be any thing but what, by 
the well-established English custom, it was, of course, 
meant by the parties to be. It may produce, no doubt, 
a certain amount of inconvenience, especially in mat- 
ters of marine law, that different constructions should, 
in different countries, be put upon similar instruments; 
that, for instance, an English ship-owner making a 





charter in a foreign port, or a foreign shipper charter. 
ing a vessel in an English port, should unexpectedly 
find himself, in the same event, the one unable to 
retain, the other unable to recover, the sum of money 
prepaid. But it is very doubtful whether the article 
ought not rather to be withdrawn from the foreign 
codes than introduced into the English. What the 
contents of a contract are, ought to be determined by 
its express words; or, where express words fail, by 
usage; and there seems reason to think, that, but for 
the interference of lawyers, the persons interested in 
the matter would, in foreign countries, have put the 
same construction upon the transaction of prepaid 
freight that has here been adopted from commerce 
into law. If the principle of failure of consideration 
is really applicable, that is, if it is fairly to be 
assumed to be the meaning of the parties, that the 
shipper shall have his money back, if, from any cause 
whatever, his goods are not carried to their destina- 
tion, there is no occasion for any special rule; the 
principle is perfectly well known. But if, on the other 
hand, as would appear from the alleged frequency of 
the additional stipulation, the parties coming together 
are quite prepared to enter into that contract, so that 
it is probable they would of themselves understand the 
contract in that sense even without express words, 
there is no occasion for the law to hold up its warning 
finger to the shipper, and, by requiring express words, 
caution him not to do what he is quite prepared for, 
and which the shipowner will naturally demand. If, 
however, the warning has its effect and deters him 
from entering into a charter on those terms, it is a 
further question whether it is expedient to do so; and 
whether, since the only legal effect one way or the 
other will be to shift the right to insure (which of itself 
puts an end to the whole supposed safeguard against 
the shipowner’s dishonesty, since any act which would 
forfeit his policy would also forfeit his right to retain) 
it is not more natural and more convenient to allow 
the man who has already paid his money to watch over 
the security of his venture, and the man who has got 
his money to expend it in the most advantageous man- 
ner, without the liability to re-imburse it on some 
future contingency.— Solicitors’ Journal. 
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LEGAL NEWS. 

Judge Aylwin, one of the most brilliant judges on 
the Canadian bench, died on the 14th inst. 

A law-library association has been organized at 
Bowling Green, Ky. 

The department of justice has been transferred from 
the Treasury building in Washington to the new 
Freedman’s Bank building. 

Chief Justice Chase appeared and took his seat on 
the bench of the supreme court, at Washington, on the 
16th inst. 

The Bavarian chamber is about to sanction a new 
police code, which is to place Bavarian criminal legisla- 
tion on a par with that of the rest of Germany. 
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THE USE AND ABUSE OF LEGAL TEXT- 
BOOKS. 


Ithas been said by the critics that as civilization 
advances poetry declines, and the same rule would 
seem to hold good as to the genius for legal writing. 
In those early centuries when the common law began 
to assume form and shape, were produced nearly all 
of those treatises and text-books which are looked 
upon as authoritative. Glanville, Bracton, Littleton, 
Fitzherbert, Coke, Bacon, Hale, Comyns and even 
Blackstone, wrote when the science de legibus was in 
its infancy, and their writings have come down to us 
stamped with the approval of the highest legal and 
judicial authorities of England. Their works have 
always been considered models, andthe opinions of 
many of them, even though unsupported by authori- 
ties, have been adopted as the correct exposition of 
the common law. In rendering judgment Chief Jus- 
tice Best spoke of one of them as follows: “I am 
afraid we should get rid of a good deal of what is 
considered law in Westminster Hall, if what Lord 
Coke says without authority is not law.” * 

Strong as is the human instinct to venerate antiq- 
uity, it cannot be said with any truth that the repu- 
tation of these ancient worthies has resulted from that 
instinct. They have been weighed in another scale, 
and subjected to other tests than that of mere rev- 
erence, and whatever consideration has been given to 
their productions has resulted from their own intrinsic 
merits. 

Since their day there have been produced in Eng- 
land few, if any, legal treatises entitled to great dis- 
tinction; and in this country the same is true, always 
excepting the Commentaries of Chancellor Kent. 
There are two reasons for this decline in legal writ- 
ing. One is the enormous number and conflict of 
reported cases. In former days it was no unusual 
thing for a lawyer to carry in his head the reference 
to and contents of the leading cases on all subjects, 
and to give advice on legal questions as readily in his 
coffee house as in his chambers. Mr. Samuel War- 
ren, in his admirable “ Introduction to the Study of 
the Law,” cites, with evident satisfaction, an instance 
in his own experience, where a learned barrister, in 
the heat of an important trial, referred him, off hand, 
to a case which solved a knotty question of law. 
But the days for this sort of display have passed. 
Precedents and leading cases have become altogether 
too numerous and conflicting to justify even a Hip- 
pias in trusting to his memory, or in advising in diffi- 
cult cases, without much consideration and examina- 
tion. 





*2 Bing. 296. 





In the days when Bracton, Littleton and Coke 
wrote the reports could be readily counted by scores, 
the cases were few and easily mastered. A system 
was to be formed, and the condensed material of all 
the ages which had preceded them was ready to their 
hand. In these latter days the cases have increased 
to such an extent that to even become familiar with 
them would require the strength of Hercules and the 
days of the planet Jupiter. Exceptions and distinc- 
tions have been multiplied without number. The case 
law of the last century has dealt with details more 
than with the great principles of the science. To 
reduce all of this accumulated material— much of it 
discordant — into a systematic treatise, with the same 
degree of accuracy and completeness witnessed in 
the old writers, has proved too much for the genius of 
the age. 

Another, and perhaps the principal, reason why 
modern text-books are of comparatively little value 
as authorities is, that they are, as a rule, the results of 
little study and less ability. The last century has been 
anage of “law-book making,” as that term is under- 
stood by law publishers. Most of the treatises, so- 
called, have been the works either cf young men 
neither profoundly versed in the law, nor yet in the 
practice, or of those pedants whose professional 
career has proved a failure, and who indulge their 
cacoethes scribendi for the purpose of eking out a slen- 
der income. We of course do not intend to include 
in this category all of our modern text-books, for some 
of them have been honestly and laboriously pre- 
pared, and with no little ability ; but the great mass of 
the legal literature of the day exhibits the impress 
of about the same kind and amount of genius 
required to “piece” a bed quilt. Law-book making 
has become, in fact, a sort of trade or profession. 
There are afew men who devote themselves to it 
and it only, not that they have any peculiar calling 
or fitness for the task, but because by it they can earn 
their bread and butter. They have learned the “ trick 
of the trade,” and they multiply books with a rapidity 
that would have astonished Sulpicius himself. It 
needs no argument to prove that text-books so writ- 
ten, and by such men, have positively no authority. 

Considering the proportions to which our iaws have 
attained, it may be fairly said that no man is equal to 
the task of treating more than one subject well, and 
to do even that well he must make it the study of his 
best days. We have no hesitation in saying that 
where a man attempts to do more than this —to 
write treatises on two, three or a half dozen different 
subjects — his works should be received with the 
greatest degree of care, 

This modern style of book making would probably 
lead to no very serious results if the books themselves 
were taken for what they are really worth, and used 
for no higher purposes than those to which they are 
adapted. We take it that the sole and only value of 
modern legal treatises is that of a methodized digest, 
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useful as indicating the source of the law, but not to 
be taken as of themselves the source. Unfortunately 
there is a constantly increasing tendency, both at the 
bar and on the bench, to make them fulfill a nobler 
office — to treat them as having of themselves author- 
ity. For a counsel to cite as authority, in the argu- 
ment of a case, a text writer, is scarcely pardonable, 
as it indicates, at best, but a lax and “slip-shod” 
preparation; but for a judge to use, as authority, the 
opinions or deductions of a modern treatise writer is 
without excuse. 

It is said that in England a law writer is never 
considered an authority during his life-time, but in this 
country the living and dead are honored alike. All 
are placed on the same footing, and are cited with 
equal emphasis. One needs only to turn over the 
pages of our reports, especially the western and 
southern, to discover to what an extent the judges 
make use of these second-hand authorities. We have 
before us now a recent western report in which case 
after case is decided upon no other authority than the 
tpse dixit of some book maker. This is a simple and 
easy method of making decisions, but one to which 
no judge can afford to resort. It is not only full of 
danger to his own reputation and to the suitors, but 
it tends to confusion and dissension. 

Chief Justice Willes, speaking of Lord Coke, re- 
marked: “He was certainly a great man, though he 
had his mistakes.”* If such as Coke was not infallible, 
how much less so must be even the better class of 
modern writers, to say nothing of that class — by no 
means small — whose only tools are the paste-pot and 
scissors. We remember having been shown not very 
long ago the preface to a treatise then about to be 
issued on an important branch of the law, wherein 
the writer, with an honesty most refreshing, begged 
the indulgence of the profession for any errors dis- 
covered, stating that his access to original cases had 
been very limited, and that he had been compelled to 
rely largely upon digests. When the book was pub- 
lished, we noticed that the paragraph about digests, 
etc., had been suppressed. 

We do not, of course, wish to be understood as 
militating against text-books and treatises properly 
used. No doubt the opinion of a text writer upon 
any particular point of his subject ought not to be 
considered merely as the private opinion of the 
author, but may be presumed to be the result of the 
authorities to which he refers. But this is a pre- 
surption which certainly no judge has a right to in- 
dulge in the decision of a cause. It is for him to go 
to the fountain-head, to examine for himself, and to 
draw his own conclusions. He who does less than 
this does less than his duty, and helps to degrade the 
noble science of which he is minister and priest. 


-. 


A female justice in Wyoming has fined her husband 
three times for drunkenness. 


*3 Atk. 141. 

















THE MORMON QUESTION. 


Were it not for the fact that great reforms have 
seldom or never been brought about by judicial action 
alone, we might see in the events now passing in 
Utah the promise of a brighter dawn for that polyg. 
amy-ridden people. Chief Justice McKean has cer. 
tainly shown himself an uncompromising enemy to 
the peculiar institution of the saints, and has initiated 
measures that may well fill them with apprehension, 

The first and severest blow was struck when the 
chief justice decided that the courts of the Territory 
were courts of the United States, to be governed by 
the rules and practice of the federal courts, and that 
all processes were to be served, and juries selected, 
by United States officers. Theretofore, the laws and 
regulations of the Territory had been paramount; 
Mormon officers had selected Mormon juries, and 
justice had been administered quite in accordance 
with Mormon notions. But with “Gentile” juries 
and the “second Daniel” came a new order of 
things. Men holding opinions favorable to polygamy 
were refused certificates of American citizenship; 
Mormon laws and Mormon ordinances were set aside, 
and the entire polygamous hierarchy was put on 
trial. 

The present status of affairs seems to be about as 
follows: Brigham Young, the successor of Jo, Smith, 
has been indicted on several charges, among others 
for “lascivious cohabitation.” The mayor and several 
of the elders are under arrest, and Hawkins, a polyg- 
amist, has been convicted of adultery and sentenced 
to pay a fine of $500 and to be imprisoned at hard 
labor for a term of three years. 

The trial of Brigham Young has been postponed 
for several months, during which his counsel hope to 
get a decision of the United States supreme court on 
the question as to whether the territorial or federal 
laws are to govern in the selection of juries. This 
question is, of course, of the first importance, for, 
with a jury composed entirely of “Gentiles,” there 
would be little hope for the “ prophet.” The remark 
of the chief justice, that “the system of polygamic 
theocracy would be tried in the person of Brigham 
Young,” has served, we are told by a correspondent, 
t» knit together the entire Mormon community, and 
men and women are alike offering their contributions 
to secure counsel to defend their leader and their 
doctrines. Should the trial take place, it will be one 
ot the causes celebre of the country. 

The indictment of Young and the conviction of 
Hawkins were brought about under a statute against 
adultery and lascivious conduct passed by an exclu- 
sively Mormon legislature in 1852. That the act was 
intended to cover cases of the kind no one believes, 
and it may fairly be questioned whether polygamy 
can be treated as a crime under it. But it is a ques- 
tion we do not purpose to discuss. We are of the 
opinion, however, that it would have been more 
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becoming, considering the decisions already made, for 
the court to have proceeded under the statutes of the 
United States against polygamy. 

That Chief Justice McKean is a pure and honest 
man, we know, having known him for years before 
his elevation to the bench; but we know him also to 
be a man of strong convictions and unyielding 
prejudices. These latter qualities he has displayed in 
his present position in a manner scarcely becoming 
the ermine. Justice ought to be severe, and awful, 
too, but it ought at the same time to be impartial — 
to sit calm and unmoved above the storms of preju- 
dice and passion that rage beneath. His decisions we 
do not question, but the language accompanying those 
decisions has been often so intemperate and partial 
as to remind one of those ruder ages when the bench 
was but a focus where were gathered and reflected 
the passions of the people. 

Of the Mormon people much may be said in praise 
as well asin blame. They have, no doubt, trampled 
upon one of the strongest traditions of civilization, 
but they have also done some service to the State. 
Driven from one point to another by mobs as bad as 
the worst of them, they at length made a hegira quite 
as memorable as the “ Flight of the Tartar Tribes” 
to the wilderness of Deseret, and established a com- 
monwealth which has prospered almost beyond exam- 
ple. Aside from polygamy, they have obeyed the 
laws quite as well as most new western communities, 
and they have never failed to respond promptly to any 
calls made upon them to aid in defending the country 
or in prosecuting its wars. For a quarter of a cen- 
tury their peculiar institutions have been tolerated 
by the government; so long, indeed, as to justify 
them in assuming that they had become legalized by 
prescription. In view of these facts we have no hesi- 
tation in saying that the justice that is now meted 
out to them should be tempered with mercy, and that 
neither the chief justice nor his followers will gain 
imperishable renown by an uncompromising crusade. 

_ + 
THE CHICAGO BAR. 

Probably no class or profession suffered more by 
the recent calamity in Chicago than did the members 
of the bar. The great body of them were young 
men, with little or no means, except their libraries 
and their practice. Their libraries are gone, and their 
practice so interrupted as to promise but little for 
months to come. As the Chicago Legal News says, 
they “are without offices, without books, without 
money, without business, and with no immediate 
prospect of any.” We visited the library of the Law 
Institute the day preceding the fire, and found it to 
be one of the most complete law libraries in the 
country, a noble monument of the liberality and 
enterprise of the Chicago bar. It is entirely gone. 


Let its successor be a monument of the liberality of 
the bar of the entire country, and a token that in the 





hour of their greatest need our professional brethren 
were not forgotten. No calamity, in the annals of 
the world, has ever elicited such wide spread sym- 
pathy, or been alleviated by such generous aid. Even 
before the smoke had lifted from the ruins, trains 
were rushing from every direction to the scene, laden 
with food for the hungry and raiment for the home- 
less and naked. The “brotherhood of man” has 
been most emphatically acknowledged. But beside 
this human brotherhood, there is another, arising from 
kindred occupations and professions. A dozen cratts 
all over the country have made provision for the ma- 
terial assistance of their brother craftsmen in the 
burned city. While the legal profession have not 
been backward in helping along the general relief, 
they have done nothing for the especial aid of their 
professional brethren. An appeal has been issued 
by John M. Wilson, former chief justice of the 
superior court of Chicago, asking the lawyers of the 
country to assist in restoring the library of the Law 
Institute by contributing books. We give below the 
material part of his appeal, and trust that it may 
meet with a most liberal response. The plan pro- 
posed by him is, however, rather cumbersome, and 
not likely to be generally adopted. We would sug- 
gest that, in case no organization be formed, that each 
lawyer send directly what he has to give, addressed 
to the Law Institute. 

Judge Wilson says: 

Having been associated with the legal profession at 
the bar and upon the bench for forty years, and having 
escaped the calamity which has overtaken most of my 
brethren in this devoted city, and being at the present 
time in no way judicially, or by practice, connected 
with the legal profession, I assume the responsibility 
of appealing to the legal profession of the United 
States and Great Britain in behalf of the Chicago bar; 
and suggest that responses to this appeal be made in 
law books. In order to avoid the inconvenience of 
miscellaneous contributions, and that the books con- 
tributed may be memorials of the generosity and sym- 
pathy of the contributors, I suggest that the bar of 
every State capital inaugurate an association to in- 
clude all the legal profession of such State that may 
desire to join it, the object of which shall be to pro- 
cure and forward as a donation to the Chicago Law 
Institute, all the legal literature of such State, includ- 
ing the statutes and reports and treatises on legal sub- 
jects by citizens of such State. 

That the association be designated “Association of 
the Members of the Legal Profession of the State 
of —, for the Relief of the Legal Profession of Chicago,” 
or, that associations be formed by the bars of each 
county, to act in concert with the bar of the capital of 
the State. That in each county or bar, legal cap paper 
be prepared with proper heading, and signed by all 
contributors, with place of residence; that each page 
contain ten signatures; that these be preserved and 
forwarded with the books as a memorial not only of 
our unprecedented calamity, but especially of the lib- 
erality and generous sympathy of the legal profession. 
The Chicago Law Institute is a corporation, including 
in its membership nearly all the lawyers in the city. 
The library and fixtures before the fire exceeded 
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$50,000 in value. Should this appeal be responded to, 
Iam assured by prominent members of the Institute 
that the by-laws will be modified so as to make it free 
for all members of the legal profession in the United 
States and Great Britain, and the members of the 
institute only assessable to an amount sufficient to 
keep up the library and pay current expenses. I would 
further suggest that the bars of London, Edinburgh, 
Dublin, and other cities in Great Britain, correspond 
and act in concert in procuring English, Scotch and 
Irish reports and legal publications, and that they 
adopt a plan similar to that proposed for the United 
States, or a better one, as circumstances and superior 
wisdom may suggest.’’ 


————_+> oe —__— 
THE AMERICAN “MARSHALSEA.” 


We have most of us read, in “ Little Dorrit,” of life 
in the Marshalsea prison, with a sort of complacent 
assumption that nothing of that sort could ever exist 
in this country. But the developments of the last 
few weeks have shown us that the Marshalsea.is 
reproduced in a worse form, if possible, in the Lud- 
low street jail, New York, and probably in a score 
or two of like institutions all over the country. 

Arrest for debt and in civil actions is theoretically 
done away with, but, practically, is allowed ina very 
large number of cases. In all actions sounding in 
tort; where the defendant is a non-resident, or is 
about to remove from the State; in actions for crimi- 
nal conversation, seduction, assault, rape and false 
imprisonment; in actions for breach of promise to 
marry ; for a fine or penalty ; for misconduct or neg- 
lect in office ; and, in fact, in actions of almost every 
kind and character,—the defendant is liable to an 
arrest. If he have wealthy friends and supporters he 
may very readily relieve himself by giving bail, but 
if his friends be poor or luke-warm he must while 
away his time in a prison. 

If accounts be not grossly exaggerated, these 
prisons are very deplorable places. Ludlow street 
jail seems to be the St. Helena of civil debtors in 
New York, and a very rank and noxious one it is. 
There civil prisoners, confined for some supposed 
dereliction of duty, are imprisoned on the same floor, 
and even in the same cell, with forgers and murderers. 
If the debtor has a well-filled purse, or friends to fur- 
nish him with money, he can, in this modern Marshal- 
sea, as in the ancient one, enjoy numerous little luxu- 
ries by paying roundly for them. For instance, for 
the moderate sum of thirty dollars per week he may 
sleep by himself, have decent food to eat, and have 
the “liberty” of his prison-house till eleven o’clock 
at night. If he happens to be too poor for these 
luxuries, he is consigned to a small, paved cell, desti- 
tute of every thing but an iron stretcher and a filthy 
mattress, is locked up at six in the evening, and is fed 
upon food scarcely fit for a dog. Persons held as 
State witnesses fare no better. They are compelled 
to herd, eat and sleep with poor debtors, offenders 
and criminals. 





Here is an extract from the statement of one of 
these Ludlow street victims, who was confined for 
debt: 


“Tn all modern prisons strict attention is paid to 
cleanliness, and the inmates are provided with neces- 
saries. In Ludlow the only cleansing place for the 
prisoners is a small room, nine feet by three, on the 
basement floor. In the cells, there is neither soap, 
towels, nor basin, not a stool or bench — nothing but 
the beds and a pail to carry slops, and at the same time 
to be used for the purposes of nature. The mattresses 
and rugs are never taken from the cells to be aired, for 
the yard is appropriated to the boarders who pay 
liberally. Thus the cells become tainted, and the 
filthy beds the harboring place for vermin. The cells 
are mostly ten feet by eight. They contain two inmates 
generally, but sometimes three and four have been 
placed in them — witnesses, debtors, and alleged offend- 
ers against the State indiscriminately. There is no 
organized medical attendance, and —oh, bishops and 
clergy, shame to a christian land! —no clerical visita- 
tion, and no Sabbath service of any kind or form.” 


Another victim thus relates his experience: 


“Though he has no personal cause of complaint 
against the deputies or keepers, still he thinks that Mr. 
Tracey is not qualified for the office of warden of the 
jail because of his deportment, rude treatment of the 
prisoners, and evil conversation and actions. On one 
occasion lately, when the prisoners were in pretty good 
spirits, and were throwing small pieces of bread at each 
other, Tracey ran up stairs in a rage, and with the 
remark, ‘Get into your holes you sons of b——s,’ 
compelled them all to retire and be locked up. 

“United States prisoners and the debtors are locked 
up together. His first room-mate was a United States 
prisoner arrested for forgery; he was with him about a 
month, and has had another United States prisoner 
rooming with him. Though this mingling of debtors 
with criminals is contrary to regulations it is con- 
stantly done. 

‘There is a large jail-yard intended for the benefit 
of prisoners, but only very few (those who pay for it) 
receive the benefit, the poor debtors having no chance. 

“They are not allowed in the billiard-room except 
by special permission. They are obliged to cleanse 
their rooms. If they refuse or fail they are reported 
and sent to the ‘alley,’ where the cells are very 
small and uncomfortable. 

Those who pay $30a week can have a private parlor 
to themselves. If a man has a wife or mistress she can 
sleep there at night for $30 a week. There was a man 
there of pretty high standing and ability who paid that 
price for sixteen weeks. Of the three counterfeiters 
arrested on Thursday last, one was permitted to take 
board, and occupies a parlor down stairs. The regular 
boarders pay $15 a weék. There is allowed besides, by 
the county, a certain amount for each prisoner’s board. 
A good many men who get there have an idea that they 
will not stay long, so they pay as long as they can and 
then move up-stairs. The boarders down stairs are let 
out till eleven o’clock at night, and then are not locked 
up. The poor debtors are locked up in their rooms at 
half-past five, and remain till eight o’clock next morn- 
ing. Swindling operations of ‘shyster lawyers’ are 
practiced upon the poor debtors who are uninformed in 
regard to the legal charges. He has known cases where 
a charge of $70 was made when it should not have been 
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over $13 or $14. The charge for release on bail amounts 
to only $13.25 for a debtor. They send up a bill, how- 
ever, of $50, $60, or more, to Mr. Gardiner, the clerk; 
in fact, they charge whatever they think may be col- 
lected; they measure according to the man’s purse. 

“T commenced this insolvent act,’’ he went on to 
say, “about the middle of May, 1871. I was told that 
it would take about seven weeks to carry it through. 
On the 3d of July my time was up. My lawyer told 
me that I would be able to take a Fourth of July din- 
ner with my wife. I was given to understand that a 
writ of habeas corpus would be issued. I heard after- 
ward that the judge was sick and not able to sit on the 
bench, and the case was adjourned to the 10th of July. 
On that day it was adjourned to the 18th, then to the 
2th. Adjournment after adjournment followed. In 
about six weeks the case came up; I got # before him; 
Iwas down three times on examination; they have a 
right to examine the committing party. The judge 
took the papers on Friday, and was to return a de- 
cision the next Monday, which I guess he did do. 
After several days, I discovered through my wife, who 
hunted it up, that there was a decision given in my 
favor which entitled me to a discharge forthwith. 

“TI carried that in my pocket for ten days; still, 
through some informality, I could not get discharged. 
Finally, by a writ of habeas corpus, taken out last 
Monday or Tuesday a week ago, I was taken before 
Judge Barnard. The case was called at 10 o’clock, the 
papers to be delivered to him by 11 o’clock. The papers 
did not reach Ludlow street until 10:45. I got down to 
the court-house just at 11:10, and the case had gone 
over at 10:30. That necessitated my re-imprisonment, 
and I was brought down again at an additional expense 
the next day. Some one onght to be accountable for 
this writ not being obeyed. All this cost something. 
Ihave not acent. If money had been required from 
me, I could not have gotten out at all. In making this 
statement, I do not want to censure Judges Barnard or 
Daly. There was great fault somewhere, that I was 
held for 23 months after my time had expired. A man 
without money is buried for life in Ludlow street jail. 
It is a well-understood fact, that if a man has not 
money or friends, he cannot get out. About three- 
fourths of the men up there are victims of shyster 
lawyers, who get their money as retainer fees, and that 
is the last seen of them. The men thus robbed lay 
there month after month. It is the case half the time. 
I have had no less than four lawyers inmy case. I had 
laid there so long that I believed that I never could get 
out. Fortunately an acquaintance came and employed 
counsel. It must have cost him $150 to $200 to get me 
out. If I had not happened to have a friend, I would 
not have gotten out at all, and would have been there 
till now. 

“There are a good many debtors that get there who 
are honorable men, and their first desire is to get out 
without their friends knowing of their disgrace. 
There is one gentleman who expects to get out next 
week. He has several daughters, one of whom visits 
him. He attempts to conceal the fact of his bank- 
ruptcy and imprisonment from his wife, and his 
daughter reports to his family that he is out of town 
on business. I was there some time before my family, 
with the exception of one of my children, knew any 
thing of it. Some proud and sensitive men submit to 
any kind of indignity or wrong rather than to have it 
known that they are in jail. 

“Tf something could be published in your paper stating 





what the sheriff is legally entitled to for bail or dis- 
charge, it would greatly serve civil suit prisoners. 
They charged me $35, when I knew that the whole 
legal charge was not over $13.25, and finally I did not 
pay more. If something could be published so that 
they could read at the jail what they are to pay, it 
would be a great satisfaction to them. A bill wassent 
up to one man of $71, and they finally took $3. He 
was too well informed as to the legal fees, and would 
not stand it. A man named Jarvis, at Brennan’s 
office, is the principal of these impostors. It would 
probably be well if Mr. Brennan’s attention was called 
to this. I do not think he knows what is goingon. I 
do not think he gets much of the money, though he 
may. Mr. Gardiner, the clerk at the Ludlow street 
jail, collects these swindling charges for Jarvis.” 





REVISION OF THE STATUTES. 


Some weeks ago we published the first of a pro- 
posed series of articles in review of the minority 
report of the Statute Revision Commission of this 
State. In the same number we announced the fact 
that the commission had agreed upon a general plan 
of revision, and our review of the “ minority report” 
was dropped. The following resolutions were adopted 
by the commission as a guide for their future labors:. 


Resolved, That the following twelve propositions be 
adopted as the rules and regulations which are to guide 
us in the further prosecution of our work, and that we 
proceed diligently to complete the revision upon that 
basis: 

1. The work to be divided into four parts, generally 
corresponding to the parts of Revised Statutes of 1827-8. 

2. Such divisions to be called “parts”? and not 
** codes.”’ 

3. The subordinate divisions to be chapters, titles, 
articles and sections—the sections to be numbered 
consecutively through each part. Every subject dis- 
tinct in its character that can be placed by itself to 
form a separate chapter. Each proper division of the 
subject to form a title. 

4, The analysis proposed by the majority of the com- 
mission in 1871 to be generally followed, but with such 
modifications as may be required to carry out these 
rules and regulations, or as may be found necessary in 
the course of the revision. 

5. The defects in the arrangement of the present 
Revised Statutes to be corrected by separating more 
completely enactments concerning civil rights from 
those relating to civil remedies, and both from those 
concerning crimes and misdemeanors, and placing each 
in its appropriate part, and by such other divisions and 
transpositions as may be beneficial. Subsequent enact- 
ments to be distributed in the same manner. 

6. Statutes of a similar character to be consolidated, 
and common modes of procedure to be provided in 
cases of a similar nature. 

7. As far as practicable the practice in special pro- 
ceedings in criminal cases, in justice’s courts and in 
surrogate’s courts, to be assimilated to the general 
principles of the code of procedure, and the practice 
and all proceedings, civil and criminal, to be simplified 
in all cases where it can be done without impairing 
substantial rights or remedies. 

8. The intention and meaning of the present statutes 
to be preserved, except where alterations .are necessary” 
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to protect substantial rights recognized by the general 
policy of existing legislation, or to supply defects, or 
to correct errors which experience or judicial con- 
struction has made manifest, or to abolish obsolete 
remedies, or to simplify rights or remedies which are 
unnecessarily complicated. 

9. The present phraseology of the statutes (where it 
is apt to express the intention of the legislature) to be 
retained as far as practicable, especially where it has 
been the subject of judicial construction, unless such 
construction has defeated or failed to carry out the 
manifest intention of the legislature, or grammatical 
or other errors are to be corrected, or a change of 
expression is necessary in order to render the language 
of the statutes uniform throughout, so that the same 
words will always express the same ideas. 

10. In supplying the omissions and amending the im- 
perfections of the original text, the codification of the 
common as distinguished from the statute law not to 
be attempted. 

11. Ne substantial alterations to be made, except 
where the necessity is so urgent or the improvement 
so obvious as to justify the expectation that the change 
will command the general assent of the legal profession 
and of the legislature. 

12. Such new provisions of law and such amendments 
to the existing statutes as do not come within the fore- 
going rules and regulations, but seem to be desirable, 
and needed improvements to be submitted separately 
for the consideration of the legislature. 

And all this in the city of New York, in a free 
country, and in the nineteenth century! Fortunately, 
an effort is being made to alleviate the sufferings of 
these civil suit prisoners. Judge Barnard has taken 
the matter in hand and will make a “jail delivery” 
of all those whose retention is not absolutely re- 
quired. He has furthermore announced that no 
orders of arrest, in civil actions, will be granted by 
him against defendants for obtaining property by 
false pretenses, unless the same shall have been made 
in writing and subscribed to by persons sought to be 
proceeded against. No orders of arrest will be granted 
against any person for libel, assault, slander or false 
imprisonment, except upon the person or against the 
character of a female. No order of arrest will be 
granted in any action, unless the parties are non- 
residents or about to remove from the jurisdiction of 
the court, nor for the recovery of any amount less 
than one thousand dollars. 

The granting of an order of arrest in a civil suit 
lies within the discretion of the court, and it is almost 
needless to say that the case should be an extreme 
one to justify it. All laws allowing the restraint of 
personal liberty ought to be so interpreted and ad- 
ministered as to give all practicable mitigation in 
favor of equity and humanity. If the other justices 
of New York city, and of the State at large, shall 
follow the example set by Judge Barnard, we shall 
be relieved in a great degree from a repetition of the 
outrages of Ludlow street jail. 


~~ 
oo 


Nearly $7,000 have been subscribed by members of 
the New York bar for the sufferers by the Chicago fire. 








CURRENT TOPICS. 


The subject of legal reform seems to have occupied 
a very prominent position among the subjects dis- 
cussed at the Social Science congress recently held in 
England, and among the papers read on that subject, 
that of Mr. Vernon Harcourt appears to have attracted 
the most attention. One of the reforms recommended 
by Mr. Harcourt is the abolition of the “Long Vaca- 
tion.” “What,” says he, “can be more monstrous 
than that a man whose rights are invaded is substan- 
tially, for three months in the year, without redress?” 
Of course this is very bad theoretically, but, practi- 
cally, we apprehend the injury is not so monstrous 
after all. The arrangement of vacation judges might 
perhaps be a little changed for the better, but the 
instances are rare indeed in which substantial justice is 
denied or defeated by the long vacation. In this coun- 
try the profession has no such established “ breathing 
spell,” but the attorneys manage, by special agreement 
or otherwise, to “put over” all business from June 
to September. Mr. Harcourt suggests that the phy- 
sicians and others have no “long vacations,” and 
that, therefore, the lawyers should not. But we all 
know that a lawsuit can bide its time much better 
than a fever— much better, indeed, than most of the 
business to which men are devoted. We believe in 
the “long vacation.” No class of men are so harassed 
and wearied by their vocation as the lawyer, and we 
believe in any thing tending to rest and relaxation, 
We have only to regret that we have not a “long 
vacation” in this country. 


The so-called ‘Evans’ frauds,” which, as Mr. 
Charles A. Collins informed us (ante, p. 147), Mr. 
McClure, the late assistant attorney-general of Penn- 
sylvania, was the first to discover, and which he pur- 
sued with such energy as to lead to his removal, turn 
out not to have been very serious “ frauds” after all. 
It seems that Mr. Evans had collected for the State 
$3,000,000, and had retained ten per cent of the 
amount for his services. The State officers contended 
that they had a right to give Mr. Evans such com- 
pensation as they thought proper, but were very care- 
ful not to pay over to or tender him any thing. Mr. 
Evans was committed for embezzlement, and his case 
was recently heard before Judge Pearson. The judge 
decided that while the defendant may have claimed 
too much, he had, nevertheless, an undoubted right to 
retain his compensation out of the funds in his hands, 
and, in so doing, had not been guilty of any crime. 


A rather curious controversy has arisen as to 
whether the attorney-general is or is not the proper 
officer to institute proceedings against Tweed and 
company, to recover the money stolen from the city. 
Mr. George T. Curtis, at the request of the corpora- 
tion counsel, gave an opinion to the effect that the 
attorney-general had no authority in the matter, and 
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that the suits were not well brought in the name of 
the people; whereupon Mr. Charles O’Conor replied 
in a letter, more pointed than polite, defending the 
course of the attorney-general, and alleging that the 
objections raised were mere “ technicalities,” designed 
to facilitate the escape of the rogues, and “to entan- 
gle justice in the net of form.” 


+> 
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OBITER DICTA. 


January is a month like the foreman of a jury, being 
the first of the twelve. 





A lawyer, who did not exactly like to say that an 
opposing witness lied, remarked he would have the jury 
observe that this fellow ‘“‘used the truth with penuri- 
ous frugality.”’ 

An Irish woman appeared in the court of Louisville 
to be appointed guardian for her child, and the follow- 
ing colloquy occurred : 

“What estate has your child ?”’ 

“Please yer honor, I don’t understand you.” 

“What has he got?”’ 

“Chills and faver, plase yer honor!”’ 

People who complain of the rapidity with which 
Chicago divorces were obtained, frequently forget how 
“aggravatin’’ some things are. Now who can blame 
the fair sufferer who thus sums up three years’ experi- 
ence of married life: ‘‘The first year my husband 
called me ‘dear,’ the second year ‘Mrs. A.,’ and the 
third year ‘old sorrel top.’ The last I couldn’t stand, 
and sued for a divorce.’’ And she got it. 

Every body remembers the awkward ‘“congratula- 
tion’’ which a bashful guest at a wedding gave to the 
newly married couple: ‘‘ Many happy returns!’’ There 
have been “‘returns”’ by constables and sheriffs, which 
were any thing but ‘‘ happy ”’ in their forms of expres- 
sion. For instance, a deputy figures upon the record as 
having reported: ‘‘ Sightable, conversable, non est come- 
at-able, in swampun, up railio.”” The defendant was 
safe in his sylvan retreat. 

A newly appointed official thought he had done his 
duty when he had “stated ’’ upon the back of the writ: 
“T made service by giving a copy in hand of the within 
writ to defendant’s wife. I met her on the street, 
after having hunted all over town for the said defend- 
ant, and he not having any place of abode as I could 
discover. I further state that the said Mrs. S. told 
me she would give the same to her husband, though 
she would not tell me where he was to be found.”’ In- 
genious officer, that! 

Here is something about a Rock Island constable, 
which shows that these servants of the law are as 
honest out there as they are enterprising: ‘‘ I executed 
this speeney by trying to read it to John Mack, but he 
was drivin’ cattle on horseback and run faster than 
Icould, and kept up such a hollerin I don’t know 
whether he heard or not. This is the best I could do, 
and don’t know whether the speeney is served accord- 
ing to law or not.’’ It seems almost that ‘they serve 
whe only stand and wait;” that is, provided they 
“holler” loud enough. 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 


ADJOINING OWNERS. 

1. Although it is a general rule that where a party is 
the owner of personal property which is upon the land 
of another, the former cannot commit a trespass by 
entering and taking it away, yet the rule does not apply 
to that entry of a party which is necessary to enable 
him to make a partition fence between him and an 
adjoining owner. Carpenter v. Halsey. 

2. The law compels each owner to make his portion; 
and this carries with it the right to such necessary 
occupation, for the time being, as is required, to com- 
ply with such legal duty. Ib. 


COMPLAINT. 


1. Proof of facts not alleged in.— Words used by a 
vendor, during a negotiation for the sale of land, 
respecting the title, and susceptible of sustaining a 
separate allegation of fraud, in the complaint, but not 
inserted therein, may be used as evidence to sustain 
the allegations that are contained in the complaint, if 
employed during the same conversation with the latter 
allegations, and incapable of separation from them. 
Updike v. Abel. 

2. Evidence of representations made by the vendor, 
equivalent to those charged in the complaint, may be 
received. Proving those not alleged, is only proving 
the animus of those that are alleged. Ib. 


EVIDENCE. 

1. Of husband and wife.—In an action against hus- 
band and wife, brought by judgment creditors of the 
husband, to set aside conveyances made by the defend- 
ants as fraudulent, the examination of the husband, 
taken in supplementary proceedings against him insti- 
tuted by another creditor, is legitimate evidence, so 
far as it affects the husband. Lormore et al. v. Camp- 
bell et al. 

2. But neither the testimony, the acts, nor the declar- 
ations of the husband can be used as legal evidence to 
implicate the wife, or to fix her conduct as fraudulent, 
or to divest her of her estate. And if such testimony 
is given before areferee, it is his duty, upon the motion 
of the wife, to strike it out, if he does not intend to 
consider it evidence against her. Ib. 

3. Evidence of a conversation between the parties at 
the time the defendants delivered to the plaintiff a 
writing claimed to be a contract, was objected to, on 
the ground that what was said at the time was merged 
in the written contract. Held, that as the plaintiff 
was proceeding on the theory that the writing was not 
the agreement, and that the conversation proved it was 
not, the evidence was admissible for that purpose. 
Hoag v. Owen. 

FRAUDS, STATUTE OF. 

Agreement within. — The plaintiff's farm being sold 
on a mortgage foreclosure was bid off for $2,400, by W., 
who agreed, orally, with the plaintiff, to let him have 
the farm back on the payment of the said sum of 
$2,400 and the sum of $20 for expenses. The plaintiff 
failed to procure the money or security, within the 
time limited, the time was extended, and within the 
extended time he procured the defendant to take a 
conveyance from W. upon the terms on which W. had 





* From Hon. O. L. Barbour, and to appear in vol. 60 of his 
Reports. 
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agreed to convey to the plaintiff; and it was then 
agreed, by parol, between the parties, that the plaintiff 
should remain in possession and receive the rents and 
profits, and with them, and from other sources, refund 
to the defendant what he had paid, or should pay or 
secure to W., and that on such payment the defend- 
ant should convey the premises to the plaintiff. Held, 
that the agreement of the defendant to convey the 
premises, being by parol, was void by the statute of 
frauds, and could not be enforced in equity. Loomis 
v. Loomis. 
HUSBAND AND WIFE. 

1. Where a wife has an equitable interest in land 
conveyed to her husband, by reason of her having paid 
a part of the purchase-money, such interest will be 
protected, as against her husband’s subsequent creditors. 
Lormore et al. v. Campbell et al. 

2. Held, also, that the plaintiff having, at the time of 
making the agreement, no title or interest in the prem- 
ises, and there being no legal consideration received 
from him, for the promise made by the defendant, that 
was another difficulty thrown in his way by the statute 
of frauds. Ib. 

3. Held, further, that there could be no express trust, 
in the case, for the reasons that the plaintiff had no 
estate to put in trust, and because there was no writing 
to make a valid trust. Nor could there have been a 
resulting trust, according to the provisions of the stat- 
ute (1 R. 8S. 723, §§51, 54), no valuable consideration 
having been paid by the plaintiff, and the conveyance 
being absolute upon its face. Ib. 


NEGLIGENCE. 
1. In an action against a railroad company, to recover 
damages of the defendant for causing the death of the 


plaintiff's intestate, a brakeman in its employ, by neg- 
ligence, the defense was that the intestate was guilty 
of negligence, or want of care, which contributed to his 
death, in being absent from his post, at the time, and 
omitting to apply the brakes. And the evidence 
rendered it more than probable that but for such 
absence, his life would not have been endangered. 
Held, that it was erroneous for the judge to leave it to 
the jury to determine whether the intestate being 
absent from his post, warming or enjoying himself by 
a fire, was guilty of contributory negligence; whether 
the absence of a caboose did not authorize him to leave 
his post on a cold morning; and whether the train be- 
ing on an ascending grade, he had not a right to suppose 
his services were not as likely to be called in request as 
they would be on a downward grade. Sprong, adm’x, 
v. The Boston and Albany Railroad Company. 

2. And that, it being probable that the jury were 
influenced by these considerations, so submitted to 
them, it was a proper case for a new trial. Ib. 


PRACTICE. 


1. Objections to be made in season. —If there is any 
foundation for the objection that a recovery has been 
had upon grounds not alleged in the complaint, it 
should be made in season. After judgment, it is too 
late for the unsuccessful party to avail himself of it. 
Updike v. Abel. 

2. New trial for want of proof. — Under the system of 
practice established by the code, in order to entitle a 
defendant to a new trial, on the ground that the 
plaintiff has not proved the case made by his com- 
plaint, it must appear that the cause of action is im- 
proved in its entire scope. Ib. 





SURROGATE. 

Power to supersede an executor. —In every case where 
a complaint is made to a surrogate, under the pro- 
visions of the revised statutes, that the circumstances 
of a person appointed executor are so “ precarious” 
as not to afford security for his due administration of 
the estate (2 R. S.72 §18), it must depend upon its 
own peculiar features and circumstances, of which 
the surrogate is the appropriate judge. Shields y, 
Shields, ex’x. 

2. The circumstances of an executor are precarious, 
within the meaning and intent of the statute, only 
when his character and conduct present such evidence 
of improvidence or recklessness in the management of 
the trust estate, or of his own, as, in the opinion of 
prudent and discreet men, endangers its security. Ib. 

8. Though bankruptcy might furnish a reason for 
superseding an executor, poverty does not. Ib. 

4. The selection of a trustee is an indication of the 
highest degree of personal confidence, and character, 
rather than pecuniary responsibility, controls the 
selection. And it would be arbitrary, as well as 
unjust, for a court to adjudge that a person of suffi- 
cient capacity to make a will had not enough to 
select a trustee to manage the estate as executor. Ib. 


TRUSTS AND TRUSTEES. 


1. Power of court to appoint a new trustee.—Where a 
cestui que trust resided in this State, and the original 
trustee, although he died in Connecticut, resided in. 
this State when he was appointed, and had the trust 
fund here at the time, and partly executed the trust 
here, and the cestui que trust was an infant and needed 
the fund for his support, it was held, that, under these 
circumstances, the power of the court to appoint a new 
trustee within its own territorial jurisdiction could 
not be doubted. Curtis v. Smith et al. 

2. Held, also, that the supreme court was not divested 
of jurisdiction by the removal of the former trustee 
from the State, although he took the fund with him, 
the cestui que trust continuing to reside here. Ib. 

3. Validity of appointment of trustees ; who may object 
to.—The facts that a trustee was appointed on petition 
merely, and not by bill; that the cestui que trust was 
not a party to the proceeding, and that other persons, 
contingently interested in the trust fund, were not 
made parties, are mere irregularities at the most, and 
do not touch the validity of the appointment; and the 
objections cannot be set up by persons not appearing 
to have any interest in the trust fund, but only claim- 
ing an interest, the nature of which is not shown. Ib. 

4. Trusts of personal estate.—The statute devolving a 
trust upon the court, on the death of a surviving 
trustee, and authorizing the appointment of a new 
trustee (1 R. S. 730, § 68), applies to a trust of personal 
as well as real estate. Ib. 


USURY. 


1. Finding as to intent.— Where, in an action upon 
a@ promissory note, the single question to be tried is 
whether there was a corrupt and usurious agreement 
made upon a loan of money, which was the considera- 
tion of the note, the intent of the parties is a question 
of fact, and that question having been found by the 
jury against the defendants, upon conflicting evidence, 
their finding is conclusive, unless some error was com- 
mitted on the trial by the judge in his rulings or charge 
to the jury. Horton v. Moot. 

2. What are questions of fact. — Whether the trans- 
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action was a contrivance on the part of the plaintiff, 
py which he obtained more than seven per cent for the 
loan or forbearance of money; whether it was a fraud 
upon the statute to cover usury; whether the plaintiff 
bought the note of the bank at which it was payable, 
or whether the bank acted as the agent of the plaintiff 
in committing the fraud, are not questions of law 
independent of the facts upon which the propositions 
are based. And if the jury find, correctly. against the 
defendants, upon them, the court cannot reverse their 
findings. Ib. 
VENDOR AND PURCHASER. 

1. Fraudulent purchase of goods; right of vendor to 
receive and reclaim property; admixture of goods; loss 
of identity. — A. & Co., who were insolvent at the time, 
purchased of the plaintiff a quantity of wool, on credit, 
with a preconceived design not to pay for it, and a por- 
tion of it having been delivered, it was immediately 
put into the mill of the purchasers, and a part thereof 
was in process of being manufactured when A. & Co. 
made an assignment of all their personal property, in 
trust for the benefit of their creditors, and the defend- 
ant, claiming under the assignees, took possession of 
the wool at the said mill. The plaintiff, claiming 
the right to rescind the sale on the ground of fraud, 
demanded a return of the property. Held, that the 
purchase of the wool by A. & Co. having been fraudu- 
lent, the delivery of the property to them gave them 
no title to it. That the assignment was fraudulent 
and void as against the plaintiff. That the assignees, 
not being bona fide purchasers, their title was no better 
than that of their assigncrs. That the defendant was 
not a bona fide purchaser, and could claim no protection 
as such. That the plaintiff had a right to have the 
original sale rescinded. That the wool had not, by the 
acts of A. & Co. in mixing the same with other wool, 
and commencing the manufacture thereof, lost its 
identity and become changed into a new product 
before the transfer by the assignees to the defendant, 
so as to prevent the plaintiff from rescinding the sale 
and reclaiming the property. Joslin v. Corvee. 

2. Fraudulent representations of vendor.— In an action 
by a purchaser against the vendor to recover damages 
for fraudulent representations of the latter, upon a 
sale and purchase of land, the evidence showed that dur- 
ing the negotiations the plaintiff informed the defend- 
ant that he would not purchase lands held under a tax 
title; and that the defendant represented that he “had 
good title, and the best kind of title,’’ to the lands in 
question; that they had been selected as choice lands 
many years before by one who had great opportunities 
of locating choice lands; and that such person had con- 
veyed some of them to his brother, and the latter had 
conveyed them to the defendant. The falsity of the 
representations was clearly proved, and the judge 
charged the jury that there was no dispute that the 
lands were held by the defendant under tax titles; and 
that if the defendant made the representations proved, 
knowing that the title was a tax title, it would be a 
fraud. Held, that the charge was correct; and that 
a verdict having been rendered for the plaintiff, in 
accordance with it, and upon the weight of evidence, a 
new trial was improperly granted. Updyke v. Abel. 

3. Vendor's liability to return purchase-money or give 
possession. — An agreement by parol having been made 
between the plaintiff and the defendants, for the sale 
of a dwelling-house by the latter to the former, and 
the possession thereof, the plaintiff paid the purchase- 
money. A writing was subsequently executed by the 





defendants and delivered, but it did not contain all the 
agreement. And upon the plaintiff objecting to it and 
returning it, on the ground that it did not provide for 
giving him the possession, the defendants virtually 
admitted the fact, by not denying it, and agreeing to 
make it all right. Held, that the defendants, having 
received the plaintiff's money upon an agreement to 
give him possession, equity and common justice de- 
manded that they should make him good by returning 
the money, or giving possession according to the agree- 
ment. Hoag v. Owen. 

4. Held, also, that the jury having found that the 
writing was not a conveyance to the plaintiff, he was 
not bound to reconvey the building to the defendants 
before bringing an action to recover back the purchase- 
money he had paid. That it was sufficient for him to 
demand possession or a return of the purchase-money. 
Ib. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS.* 
INSURANCE. 


1. Life and accident insurance. — Power to make con- 
tracts or declarations to bind generally a foreign mutual 
life insurance company is not within the apparent 
scope of the authority of a sub-agent employed by the 
general agent of the company in this commonwealth 
to solicit and receive applications for insurance and 
forward them to the company, and to deliver policies 
issued by the company and collect premiums thereon; 
nor is it to be inferred by virtue of the statute of 1861, 
ch. 170, or the statute of 1864, ch. 114. Markey v. Mutual 
Benefit Insurance Company, 78. 

2. Inanissue of the binding force of a foreign mutual 
life insurance company, of transactions had by agents 
of the company in this commonwealth with a woman 
and her husband, in reference to a policy of insurance 
on his life for her benefit, for which he had applied to 
the company, instructions and rules of the company, 
not referred to in the application or the policy, nor 
notified to him or to her, are inadmissible to prove 
limitations of the agent’s authority. Ib. 

8. At an interview with an applicant for a policy of 
insurance on his own life for his wife’s benefit, an 
agent of the insurance company said that he had 
brought the policy, and the applicant replied that he 
was glad of it, and that he had been expecting it for 
some time, took it from the agent, looked at it, passed 
it to his wife, saying: ‘‘ Here wife, here is your policy,” 
and she then took it and looked it over. The appli- 
cant then said to the agent that he was not well 
enough to attend to the business that day, but had 
made arrangements with J. S. to ‘‘doit”’ for him, or 
to ‘‘take the policy,’’ and to his wife, that there was 
money due to him in the shop where he srked, and 
J.S. would ‘pay it for him,’’ or “‘make arrangements 
to get it for him.’’ After some more words between 
the applicant and the agent, the latter arose to leave, 
saying, that he should go to J. S., and the wife saying ° 
that he might want the policy if he was going to J. S., 
passed the policy to him, and he took it, withdrew 
with it, and without applying to J. S. in relation to it 
returned it to the general agent of the insurers, 
through whom he had received it from them, and on 
whom the next day the applicant made a demand for 
it, with a tender of the premium, which was refused. 
Held, that evidence of these facts would not warranta 
finding of a delivery of the policy, either actual or 
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constructive, and a waiver or postponement of pay- 


ment of the premium; or of an open and continuing 
proposal to contract with the appellant by means of 
that policy, accepted by his tender and demand. Ib. 

4. Under a policy of insurance in the sum of $2,000 
against loss of life from accidental injuries occasioning 
death within nineteen days from the accident, and in 
the sum of $10 a week for a period not exceeding 
twenty-six weeks against personal injury, “for any 
single accident in which the assured shall sustain any 
personal injury which shall not be fatal,’’ the weekly 
sum isdue for injury by an accident which does not 
occasion death within twenty days, although it is 
finally fatal. Perry v. Provident Insurance Co., 242. 

5. Marine insurance. —In a policy of insurance on a 
ship, a warranty “‘ not to load more than her registered 
tonnage ’’ with either or all of certain articles, includ- 
ing coal, applies only to articles laden as cargo; and is 
not broken by taking on board, besides that amount of 
the prohibited articles as cargo, a quantity of coal for 
dunnage,when a suitable material, actually and in good 
faith used, and no more than is reasonably necessary 
for that purpose, even if freight is received for its car- 
riage. Thwing v. Great Western Insurance Co., 401. 

6. A vessel insured for a year by a policy which pro- 
vided that if she was ‘‘on a passage at the end of the 
term,’’ the risk should continue until arrival at ‘“‘a 
port of destination,” sailed from the Chincha islands 
on a voyage to Europe, and put into Callao on the 
main land, one hundred and twenty miles from the 
islands, but which is the port of entry for the islands, 
and where vessels bound from the islands obtain the 
necessary clearance, water and crew for the further 
voyage. While there the year expired. Held, that the 
vessel was not ‘‘on a passage’’ within the meaning of 
the policy, and that the risk ended with the year. 
Washington Insurance Company v. White, 238. 


LARCENY. 


1. Evidence that a man, by falsely personating a dis- 
charged soldier, with intent to steal his bounty money, 
received from an officer, by whom the bounty was 
payable, a discharge paper, which was incident to and 
inseparable from the bounty, and converted it to his 
own use, or deprived the owner of it, will warrant his 
conviction of larceny of that paper. Commonwealth v. 
Dawley, 425. 

2. On the trial of an indictment for larceny evidence 
is competent that the signature of a receipt for the 
stolen goods, made by a person who, by falsely per- 
sonating their owner, and giving the receipt, obtained 
possession of them, is the handwriting of the defend- 
ant. Ib. 

MONEY HAD AND RECEIVED. 

A. in Boston sent to a bank in Maine a check for 
$200, drawn on the bank by one who had funds therein, 
in a letter saying: ‘‘ Please send on a check on some 
Boston bank for the inclosed check.”* The bank there- 
upon mailed to him a letter inclosing $428 in currency 
and the check of C. on a Boston bank for $95.72. This 
letter was never received. A. endeavored in vain to 
obtain a duplicate check from C., who subsequently 
became bankrupt. The usage of the bank and of 
banks generally in Maine was to charge one-quarter of 
one per cent for drafts on Boston. Held, that the 
bank should have sent the whole amount in one of 
their own checks on Boston, and that A. could recover 
it in an action against the bank for money had and 
received. Ames v. York National Bank, 326. 
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MORTGAGE. 


1. A mortgage is not discharged by its assignment to 
one of two tenants in common of the equity of 
redemption, and may be foreclosed by the assignee, 
Barker v. Flood, 474. 

2. An entry to foreclose a mortgage is not waived by 
the mortgagee’s bringing a writ of entry against a 
tenant at will of the mortgagor, and obtaining judg. 
ment for possession, but not seeking conditional 
judgment, nor causing the writ of possession to be 
served until after three years have elapsed from the 
recording of the certificate of entry. Fletcher v. Cary, 
475. 

NAME. = 

In a criminal trial, it is sufficient to sustain an aver- 
ment of a name charged, if the jury find that the name 
proved, though differently spelled, is ‘‘ substantially 
identical’’ in pronunciation. Commonwealth v. Stone, 
424. 

NEGLIGENCE. 

A boy bougnt some gunpowder, and, in the absence 
of his parents, put it in a cupboard in his father’s 
house, with the knowledge of his aunt, who had charge 
of him and of the house while the parents were away. 
A week afterward his mother gave him some of the 
powder, and he fired it off with her knowledge, and 
some days later he took, with her knowledge, more of 
the powder out of the cupboard, fired it off and was 
injured by the explosion. Held, that the injury was 
not the direct or proximate, natural or probable result, 
of the sale of the powder, and the seller was, therefore, 
not liable to the child for theinjury. Carter v. Towne 
507. 

PRINCIPAL AND AGENT. 

An agent who has settled with his principal an 
account in which he has credited himself with the 
amount of a debt owed by the principal, as having 
been paid by himself to the creditor, is liable there- 
for to the creditor on account for money had and 
received. Putnam v. Field, 556. 


RENT. 

If the owner of land leased for a rent, payable quar- 
terly, dies between two quarter-days and devises the 
land to trustees “to receive and collect the income 
and produce thereof, and after deducting all needful 
and proper costs, charges and expenses to pay the resi- 
due of said income”’ to A. during her life, and on A.’s 
death the capital to B., the rent which falls due on the 
quarter-day next after the death is not apportionable 
between the income and capital of the fund, but goes 
to the life tenant. Sohier v. Eldredge, 345. 


SALE. 

One who agreed to sell ‘‘ Manilla sugar”’ to refin- 
ers, and delivered to them what is usually called in 
commerce by that name, can, in the absence of fraud, 
misrepresentation or warranty, recover the agreed 
price, though the article delivered contained more im- 
purities than sugar known under that name usually 
does. Gorseerv. Eagle Sugar Refinery, 331. 


STAMP. 


In an action on a promissory note, duly stamped, 
which is barred by a discharge in insolvency, letters 
from the defendant may be put in evidence as contain- 
ing new promises to pay the note, although they are 
unstamped. Cook v. Shearman, 21. 
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DUNN v. GRAND TRUNK RAILWAY CO. OF 
CANADA. 


SUPREME JUDICIAL COURT OF MAINE. 
COMMON CARRIER. 


Ifa person enters the saloon-car of a mes railway train, 
and, when the train starts, without being requested or 
directed to leave, remains there asa prassvers, cont: 
to the rules of the company, but with the knowledge of 
the conductor, who receives from him the usual fare of a 
first-class passenger,— the corporation incurs the same 

liability for his safety as if he were in their regular 


passenger train. 

On exceptions to the rulings of Goddard, J., of the 
superior court for the county of Cumberland. 

Case for an injury alleged to have been received in 
July, 1868, while being transported from South Paris to 
Danville Junction, through the alleged insufficiency of 
the track and cars of the defendants, and the careless 
and negligent manner in managing them. 

There was evidence tending to show that the plaintiff 
entered the saloon-car attached to the defendants’ 
freight train, at South Paris station, for the purpose 
of going to Danville Junction; that the conductor saw 
him when the train started, and they conversed to- 
gether; that he paid the conductor the usual fare of 
eighty-five cents; that the saloon-car was thrown from 
the track and dumped; that the plaintiff was thereby 
injured; that the car was thrown off by a broken rail, 
and that the fare was thereupon paid back. 

There was evidence on the part of the defense, tend- 
ing to show that the conductor notified the plaintiff 
when the train started that he had no right to carry 
passengers on the freight train, which was denied by 
the plaintiff. 

It also appeared that the defendants issued a notice 
on May 23, 1866, that after that date ‘‘ passengers would 
not be allowed to travel by freight trains on that part 
of the line between Portland and South Paris.” On 
Sept. 8, 1868, they issued notice that “‘ no passengers 
will be carried in the brake vans attached to freight 
trains without written authority from the superin- 
tendent. * * Any conductor allowing a passenger to 
travel in the brake van, or on any part of the freight 
train, will be dismissed.”’ 

The defendants requested the presiding judge to 
instruct the jury: 

1. That the plaintiff was not entitled by law to be 
carried in the freight train of defendant company, as 
a passenger, unless by permission obtained before he 
entered the train from some authorized agent of 
defendants: and that if the jury find that plaintiff 
entered the freight train at South Paris without such 
permission, then that plaintiff is not entitled to recover 
for the alleged injury , and their verdict should be for 
defendants. 

2. That if the jury find that the defendant company, 
before the time of the injury received as alleged by the 
plaintiff, had established and published a regulation by 
which passengers were not allowed to travel by freight 
trains on that part of the line between Portland and 
South Paris, and that such regulation was in force at 
that time, then the plaintiff is not entitled to recover 
in this action, and their verdict should be for the 
defendants. 

The judge did instruct the jury, inter alia, as follows: 
“T understand that the defense is substantially this, 
that inasmuch as notices had been issued and published 
uy the directors of the company, prohibiting passengers 
from riding on freight trains, therefore, this passenger 
being upon a freight train, the company was not liable 





for the injury that he received, though the company 
would have been liabie if he had beenin a passenger 
train. If there is any other defense, you have noticed 
it, and of course you will give them the benefit of it. 

“T have been requested to give you a number of 
instructions touching this particular point, all of which 
I decline to give, except this: 

“‘T do instruct you for the purposes of this case, that 
the plaintiff was not entitled by law to be carried on 
the freight train of defendant company, as a passenger, 
unless by permission obtained before he entered the 
train from some authorized agent of defendants. I 
give you that one, and no more. But I also instruct 
you, that if you find that the plaintiff was allowed by 
the conductor, upon his entering that car, and upon 
the starting of the train, to remain as a passenger on 
that train, in a saloon-car; that, on a full knowledge 
of the facts, the conductor on that train allowed and 
authorized that man to remain there without directing 
him to get off, or any attempt to put him off, and that 
afterward he received from him pay as a first-class 
passenger, not only to the next station where the freight 
train was to stop, but beyond that station to Danville 
Junction, a further point on the road where the plain- 
tiff desired to go (for I understand the evidence is 
that he was going to Lewiston, and Danville Junction 
was the furthest possible point in that direction on 
this road), then I instruct you that the defendant 
company cannot plead their regulation in release of 
their ordinary legal abilities, but they are just as liable 
as if it had been a passenger train, and as if there had 
been no notices, provided that the plaintiff was not 
guilty of any fault or want of ordinary care himself.” 

The verdict was for the plaintiff, and the defendants 
alleged exceptions. 

P. Barnes, for the defendants. 

I. The law of the case is with the defendants. 

Lygo v. Newbold, 9 Excheq. 302. Plaintiff, without 
defendant’s authority, but by permission of defend- 
ant’s servant, rode in a cart, with her goods, which 
defendant had contracted to carry for her. Upon suit 
for personal injury occasioned by the cart’s breaking 
down, held, that the defendant was not liable for that 
injury, the plaintiff not being rightfully in the cart. 

This case is cited as authority in the case of Lucas v. 
Taunton & N. B. Railroad Company, 6 Gray, 70. 

2 Redfield, 114, 3d ed. ‘‘ Where an agent of a railway 
company assumed to make a contract, in relation to the 
business of the company beyond the line of his ordinary 
employment, and especially when it is in contravention 
of the common course of the business of the company, 
or of their published rules and regulations, it will not 
bind the company.”’ 

Cites Elkins v. Boston & Maine Railroad Co., 3 Foster, 
(N. H.) 275, which was a case of goods promised by agent, 
to be sent by passenger train, and lost. 

The present case is the converse, — passenger going 
by goods train. 

And stronger, in the circumstance that plaintiff 
entered the freight train without previous permission 
from any one, the conductor not knowing it until after 
the train had started. The conductor was not under 
obligation to stop the train to put him off, and hada 
justification, in a qualified sense, for taking plaintiff's 
money for the distance he was to go, —it not appear- 
ing that this freight train had any nearer, regular stop- 
ping place. Under such circumstances the plaintiff 
must be held, notwithstanding the payment, as taking 
upon himself the consequences of his unlawful act. 
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Robertson v. N. Y. & E. R. R. Co., 22 Barb. 91, was a 
case of a person riding on an engine, with consent of 
the driver, but against regulations; held, that the con- 
sent of the driver gave no legal right; held, also (as 
might have been insisted on, in the case at bar), that 
the onus of showing the driver’s authority was on the 
plaintiff, — ‘‘ the presumption being, that plaintiff had 
no right to ride on the engine, whether he paid fare or 
not.” 

C. C. & C. R. v. Bertram, 11 Ohio, 457, cited in 2 Red- 
fleld, 219, was a case where regulations existed permit- 
ting passengers to go upon certain freight trains, under 
prescribed conditions; held, that payment of fare to 
the office agent, or procuring a ticket before entering 
the train, was not an unreasonable condition. 

Held, also, ‘‘ that an offer to pay fare to an employee 
on the train not authorized to receive it, is not an offer 
to the company, and does not entitle the party to a 
place on such train as a passenger.”’ 

Il. That part of the requested instruction, which was 
given by the court below, fully concedes the legal right 
of the defendant to exclude passengers from its freight 
trains, and to adopt regulations for that purpose. 

The proof clearly establishes that the defendants had 
adopted and published such a regulation. 

The inconsistency between the instruction as first 
given, and those which follow, is obvious. 

The whole amounts to this, that a railway company 
may lawfully establish a regulation excluding passen- 
gers from its freight trains, but that conductors of 
such trains may break these regulations at their 
pleasure. 

The payment of money makes no difference, for this 
is one of the principal mischiefs to be guarded against, 
and testimony, drawn out on the plaintiff’s side, 
shows the necessity of such a guard. Other reasons 
are obvious, such as the exposure of merchandise, if 
passengers are allowed to go on freight trains, at their 
own choice, even with consent of conductors. 

The case finds that this company, having in view 
both their own protection and the accommodation of the 
public, had adopted, as a part of this very regulation, 
on this portion of its line, an arrangement for an in- 
creased number of passenger trains, and an important 
reduction of fares. 

General disregard of the regulation would tend to 
an abrogation of these facilities. The plaintiff was, 
therefore, doing a wrong, not only against the com- 
pany, but against the public. 

It is immaterial whether the plaintiff knew of the 
regulation or not. It was lawful and reasonable, and 
he was bound by it. 

T. H. Haskell, for the plaintiff. 

APPLETON, C.J. The defendants are common car- 
riers of passengers and freight. They may carry 
freight in their passenger train, or passengers on their 
freight train. They have a right to make all reason- 
able rules and regulations in the management of their 
business, with which those in their employ, or those 
making use of their means of conveyance, are bound 
to conform when informed of their existence. 

By one of the regulations of the defendant corpora- 
tion, after May 23, 1866, passengers were not “allowed 
to travel by freight trains on that part of the line be- 
tween Portland and South Paris.”” The regulation was 
’ a reasonable one, and the defendants were authorized 
to make it. It is, however, fairly inferable from the 
regulation itself that previously passengers had been 
permitted to travel by the freight train. By the notice 
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of Sept. 8, 1868, dated at Montreal, no passengers were 
to be carried in the brake vans attached to freight 
trains “without written authority from the superin. 
tendent.’’ And “‘any conductor allowing a passenger 
to travel on the brake van, or any part of the freight 
train, will be dismissed.” 

The plaintiff went aboard the freight train, in the 
saloon-car, and was there with the knowledge of the 
conductor. It was the duty of the conductor to in. 
form him of this regulation, if it was to be enforced, 
and request him to leave. If no notice was given of 
this rule, and no request to leave, but instead thereof 
the usual fare was received, he had a right to suppose 
himself rightfully on board, and entitled to all the 
rights of a passenger. Every one riding in a railroad 
car is, prima facie, presumed to be there lawfully as a 
passenger, having paid or being liable, when called on, to 
pay his fare, and the onus is upon the carrier to prove 
affirmatively that he wasatrespasser. Penn. R. R. Co, 
v. Books, 57 Penn. 346. If not being rightfully on board, 
and being advised thereof, the plaintiff neglected or 
refused to leave, the conductor had a right to remove 
him, using no more force than was necessary to accom- 
plish that object. Fulton v. G. T. Railway, 17 Up. Can. 
428; Hilliard v. Goold, 34 N. H. 230; State v. Goold, 58 
Me. 279. 

The regulations of the defendant corporation are 
binding on its servants. Passengers are not presumed 
toknow them. Their knowledge must be affirmatively 
proved. If the servants of the corporation, who are 
bound to know its regulations, neglect or violate them, 
the principal should bear the loss or injury arising 
from such neglect or violation, rather than strangers. 
The corporation selects and appoints its servants, and 
it should be responsible for their conduct while in its 
employ. It alone has the right and the power of re- 
moval. 

A passenger goes on board a freight train, enters the 
saloon-car, and remains there when the train starts, 
against the rules of the company, but with the knowl- 
edge of the conductor, and is not directed or requested 
to leave, but pays the usual fare of a first-class passen- 
ger to such conductor, and is injured on his passage 
by the negligence or carelessness of the railroad cor- 
poration. Is he entitled to compensation for such 
injury? If inert matter be injured or destroyed by 
the negligence or carelessness of a common carrier, its 
owner can maintain an action and recover damages as 
a recompense for such injury. Is the traveler entitled 
to the protection of the law, when the negligence of 
the carrier destroys his goods; and without its pro- 
tection, when the same negligence injures his health 
or breaks his limbs? If any extraordinary danger 
arises from the violation of the known rules of the 
company, as by standing on the cars when in motion, 
the passenger violating the rules assumes the special 
risks resulting from such violation. But if the act of 
the passenger in no way conduces to the injury received, 
the carrier must be held responsible for the necessary 
consequences of his negligence or want of care. Baker 
v. Portland. 

In Zump v. W. & M. R. R. Co., 9 Rich. (S. C.) &, 
there were two cars on the train, and the plaintiff's 
seat was in the forward car. Near the door on the 
inward car was a notice that passengers should not 
stand on the platform. The train was running over 
an unfinished part of the road. The cross ties were 
too far apart, and were insufficiently spiked, and the 
accident arose from “‘the breaking of the cleat at the. 
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end of one of the rails.’’ All the other passengers were 
inside the cars, and none of them injured. The defense 
was, that the injury arose from the plaintiff’s own fault 
in standing upon the platform while the cars were in 
motion. The verdict was for the plaintiff, which the 
court refused to set aside, holding that whether the 
plaintiff had notice that the platform was a prohibited 
place, and, if so, then whether under the circumstances 
his own act so contributed to the injury as to exonerate 
the railroad, who were guilty of negligence, were for 
the jury. The plaintiff’s seat, “it will be recollected,” 
observes O’Neale, J., ‘““was in the forward car; the 
notice proved was in the rear car, on the platform on 
which he was standing when the accident occurred. 
That such notice is not enough to change the liability 
of the company to a passenger, is, I think, clear from 
Story on Bailment, § 558. If the conductor had said 
to the plaintiff, as was his duty, ‘you are in an improper 
place,’ and he had then persisted in remaining, it might 
have been that this would have excused the company 
from any consequences which might have followed.” 
An action was brought against a railroad company by 
a passenger, while traveling in one of its gravel trains. 
The defendant asked the court to instruct the jury that 
arailroad company was not liable for an injury which 
might happen to one taking passage in a gravel train, 
and not engaged in carrying passengers. This requested 
instruction was held to be properly denied in Law- 
renceburgh & Up. Miss. R. R. Co. v. Montgomery, 7 
Porter (Ind.), 475, the court holding that in a suit 
brought against a railroad for an injury occasioned by 
a collision, it was not sufficient for the company to 
show that the plaintiff was acting at the time in dis- 
obedience of a proper order to secure his safety, but 
that it should also appear that the injury was occa- 
sioned by such disobedience. In Watson v. Northern 
Railway Co., 24 Up. Can. (Queen’s Bench) 98, the plain- 
tiff, traveling in the defendants’ train on a passenger 
ticket, went into the express company’s compartment 
ofacar. While there, owing to the negligence of the 
defendants’ servants, the train, which was stationary, 
was run into by another train coming up behind it, 
and the plaintiff’s arm was broken. No person in the 
passenger cars was seriously injured. It was proved 
that notice that the passengers were not allowed to 
ride in the baggage car was usually posted upon the 
inside of the door of the passenger cars, but it was not 
distinctly shown that it was there on that day. The 
jury found that the plaintiff was wrongfully in the car, 
but that he was not told where to go when he bought 
his ticket, nor did the conductor order him out, and 
so he was not to blame. ‘In my opinion,’’ observes 
Draper, C. J., ‘‘the jury were warranted in finding 
that the plaintiff did not so contribute (to the injury) 
as to deprive him of the right to recover. Giving 
the fullest weight to the considerations urged in 
the defense,—such as the ticket which the plaintiff 
had, the notices stated to have been kept up in the 
cars, conceding the plaintiff saw them, though it is 
not proved, —I do not think they preclude the plain- 
tiff from recovering, when the injury he sustained 
was occasioned by collision resulting entirely and 
directly from the gross negligence of the defend- 
ants’ servants.”’ In O’Donnel v. Alleghany Valley R. 
R. Co., 59 Penn. 239, in a suit by an employee of a rail- 
road company, who held the relation of a passenger, 
the court charged that the baggage car is an improper 
Place for a passenger to ride,— whether the rule 
against it was communicated to him or not, if he left 





his seat in a passenger car and went into the baggage 
car, it was negligence which nothing less than a direc- 
tion or an invitation of the conductor could excuse, — 
and such invitation should not be inferred from his 
having ridden there frequently with the knowledge of 
the conductor without his objection,— Held, to be 
error. 

That a railroad corporation cannot repudiate the 
acts of its agents so as to free themselves from respon- 
sibility for their negligence, was held in the Lacka- 
wanna & Bloomsburgh R. R. Co. v. Chesewith, 52 Penn. 
383, when the agents of a railroad company, contrary 
to the instructions and rules of the company, at the 
request of the owner of a freight car, attached it toa 
passenger car, the plaintiff agreeing to run all risks, 
the plaintiff having sustained a loss by the negligence 
of the defendant, brought his action for compensation. 
The same defense was attempted as in the case at bar. 
The plaintiff was not a trespasser, “for,” observes 
Thompson, J., ‘‘he was there by permission, and under 
the contract of parties competent to give him author- 
ity to be there. * * When, therefore, they (the de- 
fendants) consented to hitch on his (plaintiff’s) car to 
the passenger train, even at his urgent solicitation, and 
we have not a particle of evidence that other induce- 
ments to do the act were held out, excepting freedom 
from responsibility as a consequence of the attach- 
ment, we must presume it was done with a view to 
the compensation to be paid on the one hand, and the 
usual care to be exercised on the other. The argu- 
ment, however, is, that the plaintiff was guilty of such 
a wrong in asking permission for his car to be attached, 
that whether the act contributed to the disaster or 
not, he is to be treated as a trespasser, and not entitled 
to any compensation for injuries not willfully done. 
We think this is not the law, unless in a case when the 
will of an agent is controlled and subverted by im- 
proper influences, he is induced to do that which is 
manifestly beyond the scope of his powers. That 
there was a regulation against running freight trains 
with passenger cars may be admitted, although it was 
not properly proved, yet that neither proved that it 
might not be safely done, nor that if the company 
undertook to do it they might lay aside the duty of 
care, and commit such cases to the guardianship of 
chance.”’ 

When a railroad company admits passengers into a 
caboose car attached to a freight train, to be trans- 
ported as passengers, and takes the customary fare for 
the same, it incurs the same liability for the safety of 
the passengers as though they were in the regular pas- 
senger coaches at the time of the occurrence of the in- 
jury. Edgerton v. N. Y. & H. R. R. Co., 39 N. Y. (12 
Tiff.) 227. In Carrol v. N. Y¥.& N. H. R. R. Co., 1 
Duer, 578, the plaintiff, remarks Bosworth, J., “ took 
a seat in the post-office apartment of the baggage car. 
The position was injudiciously chosen, and may be 
assumed to have been known to him to have been a far 
more dangerous one than a seat in a passenger car. He 
took it with the assent of the conductor. He was not 
there as a trespasser, or wrongfully as between him 
and the defendants. So far as all questions involved 
in the decision of this action are concerned, he was 
lawfully there.”” His being there was not such negli- 
gence as would exonerate the defendants from the con- 
sequences of their negligence or want of care. 

The plaintiff was not entitled by law to be carried 
on the freight train, contrary to the regulations of the 
defendant company. They might have refused to 
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carry him, and have used force to remove him from 
the train. Not doing this, nor even requesting him to 
leave, but suffering him to remain, and receiving from 
him the ordinary fare, they must be held justly re- 
sponsible for negligence or want of care in his trans- 
portation. 

The question before the court was, whether the de- 
fendants were liable at all as common carriers. The 
defense was based entirely upon a regulation of the 
company. There was no question raised as to the gen- 
eral obligations of carriers. Indeed, none is raised at 
the argument. The counsel for defendants rest their 
defense on the rules of the company. The plaintiff 
had paid the usual fare of a first-class passenger. The 
defendants had received it, and had undertaken the 
transportation of the plaintiff in their freight train, 
during the course of which he was injured by their 
neglect or want of care. Under such circumstances, 
the judge said that they could not “‘ plead their regula- 
tion in release of their ordinary liabilities, but they 
were just as liable as if it had been a passenger train, 
and as if there had been no notice, provided plaintiff 
was not guilty of any fault or want of ordinary care 
himself.” 

Undoubtedly a passenger taking a freight train 
takes it with the increased risks and diminution of 
comfort incident thereto, and, if it is managed with 
the care requisite for such trains, it is all those who 
embark in it have a right to demand. The Chi- 
cago B. &£Q. R. R. Co. v. Hazzard, 26 Ill. 373. “ We 
have said in the Chicago & Galena R. R. Co. v. Fay, 16 
Til. 568,”’ observes Breese, J., ‘that a passenger takes 
all the risks incident to the mode of travel, and the 
character of the means of conveyance which he selects, 
the party furnishing the conveyance being only re- 
quired to adapt the proper care, vigilance and skill to 
that particular means; for this, and this only, was the 
defendant responsible. The passengers can only ex- 
pect such security as the mode of conveyance affords.”’ 

If there was any peculiar risk incident to transpor- 
tation on afreight train, the counsel should have called 
the attention of the court to such special difference, 
whatever it maybe. But ‘the responsibility of a rail- 
road company for the safety of its passengers does not 
depend on the kind of cars in which they are carried, 
or on the fact of payment of fare by the passenger.”’ 
Ohio & Miss. R. R. Co. v. Mahling, 30 Il. 9. “The 
evidence,” says Walker, J., in that case, “‘shows that 
the road had been carrying passengers on their con- 
struction trains, and they must be held to the same 
degree of diligence with that character of train, as 
with their regular passenger coaches, for the safety of 
the persons and lives of their passengers.”’ 

If the defendants claimed that they might exercise 
a diminished degree of caution arising from the char- 
acter of the train, they should have requested a cor- 
responding instruction. 

The cases to which our attention has been called, so 
far as we have been enabled to examine them, are 
inapplicable. In Lygo v. Newbold, 9 Exch. 302, the 
plaintiff contracted with the defendant to carry cer- 
tain goods for her in his cart. The defendant sent his 
servant with his cart, and the plaintiff, by the per- 
mission of the servant, but without the defendant's 
authority, rode in the cart with her. On the way the 
cart broke, and the plaintiff was thrown out and in- 
jured. Held, that, as the defendant had not contracted 
to carry plaintiff, and as she had ridden in the cart 
without his authority, he was not liable for the per- 





sonal injury she had sustained. But in that case jt 
does not appear that the defendant was a commop 
carrier—that he undertook to carry, or received, or 
was to receive, any compensation for the carriage of 
the plaintiff. In Lucas v. New Bedford & Taunton 
R. R. Co., 6 Gray, 65, it was held that a person who 
enters the cars of a railroad corporation, not as a pas- 
senger, but for the purpose of assisting an aged and 
infirm relative to take a seat as a passenger, must, in 
order to maintain an action against the corporation 
for an injury sustained while leaving the cars, show 
that he exercised due care, that the corporation was 
wanting in ordinary care, and that such negligence 
was the cause of the injury; and if he attempts to 
leave the cars after they have started, or, finding them 
in motion as he is going out, persists in making pro- 
gress to get out, he cannot maintain such action, if his 
attempt causes or contributes to the injury, even if 
the corporation give him no special notice of the time 
of departure of the cars, and are guilty of negligence 
in starting the cars, and in a jerk occurring after the 
first start, which negligence also contributes to the 
injury. But in that case the plaintiff was not a pas- 
senger; he was not there for the purpose of being trans- 
ported. The servants of the corporation could not 
know, and were not obliged to know, the purpose for 
which he came aboard. Besides, the plaintiff must 
show due care. The implication from the case is, that 
with due care on the part of the plaintiff, and negli- 
gence on that of the corporation, the action was main- 
tainable, and is adverse to the defendants. Exceptions 
overruled. Kent, Dickerson, Barrows and Tapley, JJ., 
concurred. 


A FRENCH VIEW OF ENGLISH JUSTICE. 
A correspondent of Le Temps gives his impressions 
of the administration of justice in England as follows: 


I have been introduced to John H——, a young and 
very obliging barrister. He lives in the Temple, asort 
of nest of lawyers and law students, in which a multi- 
tude of chambers remind one of a Quartier Latin and 
of a law corporation. The institution is composed of 
four inns of court, each of which possesses a hall 
wherein the members dine, the student’s chief duty 
being to eat six dinners here every term for three 
years. A year’s attendance in a barrister’s chambers 
entitles the student to be called to the bar without 
attending lectures. The professors are six in number, 
and attendance at a final examination is optional. 
There is no resemblance between this and an important 
law school like ours, founded to teach the theory in 
the first instance. In like manner there is no polytech- 
nic school here; he who wishes to become an engineer 
enters an engineer’s office, where he learns by practice 
like a painter’s assistant. This deficiency in high class 
and systematical instruction, this omission in the mat- 
ter of preliminary lectures on the theory of a profes- 
sion, is very noteworthy and is thoroughly English. 
Besides, it would be no easy matter to deliver a course 
of lectures on English law. The law is not codified, as 
in France, upon accepted philosophical principles, 
but consists of a mass of statutes and precedents, 
more or less incongruous and sometimes contradictory. 
which the future jurist must himself digest after long 
study. On the other hand, there is no school of his- 
tory, as in Germany, characterized by delicate tact and 
comprehensive views, and capable of explaining, first, 
the gradual adaptation of law to custom, and, sec- 
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ondly, its origin, its bearing, and its limits. The com- 
pensation for the lack of philosophical theories and 
historical treatment is found in practice and frequently 
jn routine. Some of these lawyers, barristers, solicit- 
ors or attorneys have incomes of £20,000 a year; one 
was named to me whose income was from £30,000 to 
£35,000. Let us attend a sitting of the courts at West- 
minster. In civil as in criminal causes a jury is em- 
ployed, its duty always consisting in settling questions 
of fact as distinguishable from points of law. But a 


* jury is employed in civil causes only at the request of 


the parties, who have to pay the jurymen certain fees. 
We were present at three trials. One was a divorce 
case, in which the wife was the petitioner. This right 
has ceased to be an aristocratic and most costly privi- 
lege; it can now be exercised for the sum of £25 or 
£30, and is thus brought within the reach of the 
humblest purse. 

Moreover, the reports of these divorce cases, which 
frequently appear in the newspapers, deserve to be 
read, because they unvail one of the failings of English 
households, the tyranny and brutality of the husbands. 
The duty of counsel is very noteworthy, and is very 
different from that of French advocates. They examine 
witnesses as well as plead. At the hearing, the plain- 
tiff, the defendant, and each of the witnesses are 
examined and cross-examined by counsel. The counsel 
turn their man inside out in succession, try to trip him 
up, to disconcert him, to make him contradict him- 
self. Certainly, it is not at all pleasing to be a witness 
in England, the quarter of an hour passed in the box 
being most trying. As a consequence, the burden of 
the trial is borne by the counsel, the judge’s function 
consisting merely in supervising, forbidding certain 
questions, tempering the ardor of the champions in 
court, as the queen tempers the ardor of parties in 
parliament. Such an active and varied part as that 
played by counsel largely contributes to heighten their 
importance and sharpen their wits. With us they are 
too often phrase-spinners who plunge into rhetoric, and 
whom the judge has to silence; here they are qualified, 
like our “‘ judges d’instruction,”’ to fathom and control 
men’s minds. Three or four of them, with their pierc- 
ing eyes, clear and thrilling accents, rapid and decided 
gestures, appear to me to be first-rate foxes, into whose 
clutches I should not like to fall. The wife whom I 
saw under examination stood in a little railed box at 
the side, but was visible to every one; my guide told 
me that her condition was low, her language vulgar, 
and her clothes hired for the occasion, but her replies 
were marked by that concentration and energy which 
I have so often noticed in this country. Every minute 
she had a desire to weep, and restrained her tears. She 
was asked if she had not beaten her husband with the 
tongs—if she had not sometimes been the beginner of 
the quarrel? She did not pour forth a torrent of neg- 
atives, as a southern woman would have done, but she 
bent down her head, reflected for half a minute, and 
then, assured that her memory served her faithfully, 
after consideration and with confidence, she replied: 
“No; never.’ She spoke with an accent of conviction, 
the word “never” being firmly uttered. The reports 
of criminal trials must be perused in order to under- 
stand to what a degree the judge’s part is dignified 
and honorably filled. Never do we detect in him 
any traces of the spirit of persecution, the sentiments 
of a policeman, the desire to inflict vengeance on 
behalf of society, the instincts of a hunter warmed 
with the chase, and intent to secure his prey. A pas- 





sage which I translate says, “that the principle of 
English law is, that a man must be held to be innocent 
till he has been proved to be guilty. The burden of 
proof rests altogether upon the prosecution. Contrary 
to the French rule, the prisoner may keep his mouth 
closed; he is not bound to incriminate himself; no 
officer of justice of whatever degree is entitled to 
extract his secret from him under any pretext whatso- 
ever.’’ Conformably to this rule of law, when the 
judge pronounces sentence, he does so with the au- 
thority and with the impartiality of a mind thoroughly 
convinced. He neither conceals the weak points of 
the evidence nor exaggerates the points beyond 
dispute. He weighs his words, translating his care- 
fully formed opinion into clear language, and when he 
adds moral condemnation to the legal sentence, the 
gravity and nobleness of his tones are worthy of all 
praise. More than once I have thought that if Justice 
herself could speak she would employ this style of 
language. The man himself is transformed into the 
simple organ of truth and of rectitude. The prisoner 
at the bar cannot help bowing before such a power as 
this, and assenting to the justice of his sentence. I 
know no other spectacle which can so solemnly im- 
print in men’s hearts veneration for the law. Yet in 
this, as in other cases, the bad and the good commingle. 
Iam told that the result of the English form of legal 
procedure is to protect the individual at the expense 
of society, that it is too difficult to obtain legal proof, 
and that many of guilty persons go unpunished. 


——_*0e———_- 


BOOK NOTICES. 


General Insurance Statutes of the United States, Sup- 
plement, by a Wolford, late Deputy Superin- 
tendent of the New York Insurance Department, 
etc. Albany, Weed, Parsons & Co., 1871. 


This compilation contains all the general and public 
statute laws of the several States of the Union, passed 
during the years 1870 and 1871, and relating to, first, 
inland navigation, marine, life and health and casualty 
insurance corporations, with an appendix containing 
general insurance statutes of Canada and Great Britain, 
and references to the insurance laws of France and 
Spain, and is a supplement to the valuable work of 
Mr. Wolford published in 1870. 

Much of our legislation on the subject of insurance 
is tentative, and recent experience has proved much 
of it to be defective. This plan of Mr. Wolford, of 
bringing together, side by side, the statutes of each 
State, will have a beneficial influence on future legisla- 
tion, by enabling the law-makers readily to compare 
the systems of the several States, and to adopt those 
provisions calculated to prove useful. It will also 
have the effect, we hope, to lead to a greater uniform- 
ity in the insurance laws of the country. 


The American Reports, containing all decisions of 
general interest decided in the courts of last 
resort of the several States, with notes and refer- 
ences. Vol. II. Albany, John D. Parsons, Jr., 
1871, pp. 765. 

This volume of the American Reports contains all 
the cases of general interest reported in the following 
State reports: 57 Maine, 19 Michigan, 15 Minnesota, 48 
New Hampshire, 51 Illinois, 32 Indiana, 19 Ohio, 39 
California, 46 Missouri, 40 Georgia, 42 Mississippi, 1 
Heiskell (Tenn.), 22 Louisiana Annual. Having had 
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occasion to examine these several State reports, we are 
satisfied that all the cases in any of them likely to 
prove of interest outside of the State in which they 
were decided will be found in this volume of the 
American Reports. The reporting is exceedingly well 
done, and the notes are, many of them, quite elabo- 
rate, and cannot fail to add to the value of the volume. 

To the lawyer who has not the means or the inclina- 
tion to take the several State reports, we most heartily 
commend this series. The cases reported are all of 
them valuable, and the decisions will pass current as 
authority all over the country. 


——--  @>e 


CORRESPONDENCE. 


HoNEOYE FAtts, Oct. 21, 1871. 
Editor of the Journal: 

Dear Sir—I desire to call your attention to a legal 
question which is causing some commotion among the 
lawers and justices of the peace. The decision is re- 
ported in 2 Keyes. I think the decision is very elabo- 
rate, and I am unable to refer to it at length. It is 
there held that the term jury means a jury of twelve 
men, and as a justice of the peace has no power to 
summon that number, the justice has no jurisdiction 
of the cause when either party calls for that number. 
I know of several instances where nonsuit has been 
granted where one of the parties has cited this decision 
as authority. I obtained a nonsuit a few days since on 
this ground, and now expect the same authority to be 
used against me in a suit soon to be tried. It is im- 
portant that this matter be put at rest as soon as possi- 
ble, for if such a rule of law is allowed to prevail, 
justices of the peace will soon be without power. 

Respectfully yours, 
W. H. DUSENBURY. 


—— ewe 
NOTES AND QUERIES. 


BAINBRIDGE, Oct. 4, 1871. 
Editor Law Journal: 

Dear Sir, — Will a chattel mortgage upon a mare with 
foal (the colt not being mentioned in the mortgage), 
and the mortgagee not taking said mare until after she 
foals, hold the colt? 

Respectfully, 
SumMNER & BEVERLY. 


DUNKIRK, Sept. 28, 1871. 
Editor Law Journal, Albany: 

Dear Sir,— A correspondent of yours, a few weeks 
since, made the inquiry, ‘‘ Whether street railroads 
should be assessed as personal or real estate. ”’ 

The court of appeals, in a case conducted by myself, 
viz.: The People ex rel. the Dunkirk and Fredonia Rail- 
road Company v. John J. Cassity, and others, assessors 
of the town of Dunkirk, decided that street railroads 
should be d by the ors as real estate, and 
on the same principle that railroads operated by steam 
are assessed. The only question in this case was the 
one whether they should be assessed as personal or real. 

Yours truly, 
F. 8S. EDWARDS. 





—_———eoo—————_ 


Contributions from the legal fraternity are solicited 
to aid in the formation of a law library in Chicago. 





GENERAL TERMS. 
vit Monday in November, first department, New 
2d ow in November, third department, Sche. 
nec 
= Tuesday in November, fourth department, Syra- 


, nod “Monday in December, second department, Brook- 
yn. 


————=-—-<o—————— 


THE GRAND JuRyY System. — When the grand jury . 
at the Middlesex sessions came into the court with 
the last batch of bills, the foreman handed in the fol- 
lowing presentment : 

“We, the grand jurors assemb'ed this 26th day of 
September, 1871, in the sessions house, Clerkenwell 
Green, in the county of Middlesex, beg respectively to 
offer this presentment to the presiding judge, and re- 
quest that his lordship will forward the document to 
her majesty’s secretary of state for the home depart- 
ment. 

“We beg to suggest that while the office of grand 
jury may, when the committing justices are unpaid 
magistrates —gentlemen not trained to a knowledge of 
the law — be rigidly maintained, in all cases in which 
the committing justices are stipendiary magistrates — 
an efficient body of men—grand juries may be abol- 
ished, inasmuch as in such instances the said juries are 
worse than useless; for the compulsory attendance of 
jurors occasions them not merely personal inconven- 
ience, but ofttimes pecuniary loss. 

“We, the undersigned grand jurors, earnestly solicit 
the attention of the home secretary to the above 
irritating grievance.” 

This was signed by the whole of the grand jury. 

The judge said he would take care that the request 
of the grand jury should be attended to.— London 
Law Journal. 

Life we are told is a trial, but the worst of it is there 
is no court of appeals we can go to in the event of 
our not being satisfied with the result of it. For 
myself, I should like uncommonly to move for a new 
trial. 


An attorney, who was much molested by a fellow 
importuning him to bestow something, threatened to 
have him taken up as a common beggar. ‘A beggar!” 
exclaimed the man, ‘‘I would have you know that I 
am of the same profession as yourself—are we not 
both solicitors?’’ ‘‘That may be, friend, yet, there 
is this difference—you are not a legal one, which I 
am.”’ 

Law must, from its very nature, deal more or less 
with technicalities. Sometimes its terms are not 
wholly intelligible to the one with whom it has to do. 
Hiram Higgins appears to be a man whose knowledge 
of legal phrases was somewhat circumscribed. Hiram 
had been settling a little difficulty with one of his 
neighbors, named David Hughes, and was asked by 
his honor whether he pleaded guilty or not guilty. 

Hiram scratched his head, and remarked, deliber- 
ately: ‘‘ Well, judge, how do ye mean. Why, judge, 
you have known me long enough, I reckon, to know 
that I never done any thing to be guilty of —never was 
guilty, and never will be guilty in my whole nat’ral 
born life. I don’ know what you mean by sault and 
batry nuther; but ef, you mean to ax ef I licked David 
Hughes, and licked him good, too, I say at wunst, and 
without another word, I did; and I’ll do it again.” 
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JUSTICES’ COURTS. 

We have, from time to time, expressed our belief 
concerning the methods of procedure in justices’ 
courts, and have briefly indicated what alterations 
xeemed to be proper to bring their practice into har- 
nony with that of our higher tribunals. The more 
we see of the proceedings of these institutions, the 
more certain we are that a thorough, radical change is 
required to make them what they were designed to 
be, and enable them to furnish the people with cheap 
and speedy justice. 

We presume there are, without including the infe- 
rior courts of cities, about thirty-seven or thirty-eight 
hundred of these petty tribunals in the State of New 
York, and that there are tried and determined by them 
fully one hundred thousand cases annually. This 
would give to each court twenty-seven cases a year, 
or about one a fortnight, which we think is not an 
overestimate of the average business. The litiga- 


tions in the city courts will add twenty thousand more 
to the above number. 
exceeding, we suppose, that of all the cases in the 
higher courts of the whole country, indicates how 
great a share of legal quarrels are settled in the forum 


This enormous aggregate, 


of our lowest judicial officer. Of course, the amounts 
in dispute are comparatively small, but the litigations 
are usually as warmly and closely contested, involve 
as important questions of law, and are conducted with 
as much ability on the part of counsel, as are like pro- 
ceedings before more exalted bodies. 

That these courts, taking cognizance of the little 
daily transactions of life, and having at one time or 
another to deal with the interests of almost every 
citizen, should be so organized and carried on as to 
perform their duties with the least expense, oppres- 
sion and annoyance, is admitted by all. Do they do 
this under our present system? And if they do not, 
where is the fault and what the remedy ? 

Our justices’ court system savors both of the old 
and the new. In fact, it is something like the scrip- 
tural mixture of new wine and old bottles. The pro- 
visional code of procedure, which our legislative man- 
agers have thought so excellent that they never dared 
change it for the permanent one, introduced into 
these courts certain regulations concerning jurisdic- 
tion and pleading, designed to assimilate their pro- 
cedure to that of the courts of record. But the 
greater part of the law relating to them was left un- 
altered. The changes made were, without question, 
in the right direction, but they only went far enough 
to confuse the public, without remedying greatly the 
evils formerly in existence. 

We say that these institutions should transact their 





business with the least expense. They do not at 
present do this. The greater portion of the accounts 
sued in them are less than twenty-five dollars each. 
There is very seldom a claim above fifty dollars taken 
into them, that is, if the plaintiff is sure of success 
and his attorney knows any thing. His attorney sues 
in the supreme court, first, because he recovers costs, 
and, next, because he does not have to expend so 
much to get a judgment. In the inferior court the 
justice must issue the summons, for which he charges, 
the constable must serve it, for which he charges; the 
trial is charged for, so is the judgment and execution. 
If the party wishes a transcript he has to pay for 
that, and then pay the county clerk for filing and an 
execution. By the time the sheriff is set in motion, 
a very large percentage upon the claim has been paid 
in legal and, sometimes, illegal fees. In the higher 
court the attorney issues the summons, serves it by 
his clerk, and only pays a trifling sum, when entering 
the judgment, for fees. 

In both instances we assume that there is no de- 
fense made, but a defendant is ten times as likely to 
fight in a justice’s court as in any other, and is almost 
certain to do so if he is not pecuniarily responsible. 
This adds largely to the expenses of the plaintiff, and 
he can get in return only a worthless judgment. 

These courts are very frequently oppressive and are 
sometimes made instruments of extortion. <A resident 
of some nearly inaccessible town thinks or pretends 
he has a claim against a person in another part of the 
county. He brings suit for it before some justice of 
his own neighborhood. He knows that upon a fair 
trial his chances of success would be very slim, in 
fact that he would be beaten. But he also knows 
that the defendant can better afford to pay his trumped- 
up claim twice over than to fight it, and depends upon 
this fact to enforce collection of what he demands, 
and we must say that in most instances these attempts 
succeed. The defendant knows that the writ is 
brought to extort money, but that he can compromise 
at less cost than he can defend, and he takes the 
cheaper course. Every lawyer has met with scores 
of cases of this character. 

But, even at the best, our lower courts of justice 
are annoying. Being of limited jurisdiction, every 
technical act required to give them authority over 
the parties and the subject-matter in issue must be 
accurately performed, and every step taken in strict 
compliance with the statute, or the whole proceed- 
ings are invalid. Much of this would, of course, be 
necessary under any system ; much of it would not. It 
is, however, troublesome, and, together with the de- 
lays incident to the court, vexes and annoys the liti- 
gants and witnesses, and, sometimes, the attorneys. 

There is another circumstance which demands at- 
tention, and which, more than any thing else, renders 
expedient a modification of our present system. As 
it is now, there is practically a premium on injustice, 
If a justice decides a case in accordance with the law 
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and the facts, it is not probable that the unsucceseful 
party will appeal. The justice will, therefore, only 
get his fees for the trial. But if he decides errone- 
ously, an appeal will be made, by which he gets an 
additional fee of two dollars, It may be said that 
such a trifling sum ought not to influence a man hold- 
ing a judicial position. It is, nevertheless, notorious, 
that inferior magistrates very frequently render erro- 
neous decisions in order to get the return fee. But 
the worst form of corruption which obtains in justices’ 
courts is in those cases where the decision is based 
upon the pecuniary ability of the litigants, and always 
adverse to the one who is able to pay, the justice 
being aware that a decision against the other would 
bring no money into his own till. This kind of trans- 
action, too, we regret to say, has become of very fre- 
quent occurrence. 

We believe, then, that the present system does not 
furnish the people with the kind of tribunals they 
require, and has, besides, a tendency to make the 
administrators of justice dishonest. We believe a bet- 
ter system possible, and have a confiding hope that 
the time is not far distant when we can have an intel- 
ligent and honest inferior judiciary. 





++ 
7? 


RAILWAY CONSOLIDATION. 


The decision of Chancellor Zabriskie, of New Jer- 
sey, establishing the validity of the lease of certain 


railways in that State by the Pennsylvania Central 
railroad, has attracted considerable attention, and is 
published in full in some of the daily newspapers. 
No very important legal question is determined, the 
court merely deciding that two persons competent to 
enter into a contract have a right todo so. The pub- 
lic interest in the case arises, not from the legal bear- 
ing of the decision, but from the practical results 
which many believe will follow. There is, through- 
out the United States, a strong antagonism to corpo- 
rations. This feeling has, during twenty years or so 
last past, been gradually centering upon railway cor- 
porations. These concerns, by reason of the peculiar 
business they transact, are brought intimately into 
contact with the great body of the people. There 
is hardly an individual of mature age, in the thickly 
settled portions of the country, who has not had more 
or less dealings with railway companies, either as a 
shipper or passenger. These dealings, we must say, 
have not unfrequently been carried on in an un- 
friendly spirit, and have resulted, in very many 
instances, in quarrels and litigation, the effect of all 
which has necessarily been that a feeling of hostility 
has arisen in the popular mind against those owning 
and controlling railways. Then, too, it has been dis- 
covered that however beneficial rapid means of transit 
may be to the country at large, they have a tendency 
to transfer local business of certain kinds to the grest 
centers of trade, and to destroy other kinds alto- 
gether. Besides, there is an almost universal impres- 








sion that the aggregation of large amounts of property 
into few hands is dangerous to republican instity. 
tions. Such are the causes of an opposition which 
exhibits itself upon every opportunity —in public 
resorts, in the newspapers, in legislative assemblies, 
and even in the jury box it is manifested. The con- 
sequence is, that every movement looking toward the 
consolidation of railway companies is fought in legis. 
lature and court. The necessities of internal com- 
merce have so far, however, proved stronger than the 
violence of popular feeling, and one by one short 
roads have grown into long ones, until nearly half the 
railway lines on the continent are under the control 
of a dozen boards of management. One of these 
boards is the directory of the Pennsylvania Central 
Railroad Company, whose main line reaches from 
Philadelphia to Pittsburg, a distance of three hun- 
dred and fifty miles. Other roads had heretofore 
been leased or built by this company, until it had, per- 
haps, obtained control of more miles of railway than 
any other organization on the continent. It was to 
be expected then, that where, by a single transaction, 
it added to its already far-extended lines all the 
roads of a State, an attempt would be made to pre- 
vent the consummation of the bargain. 

A suit in equity was brought, and the contract has 
been declared valid. No other conclusion could be 
reached, for it is to be supposed that all persons have 
equal rights, and that no discrimination should be 
made even against a wealthy and powerful corpora- 
tion. We presume this principle would be readily 
admitted as an original proposition; it is only the 
practical application that is disputed. A great mo- 
nopoly, by such a conclusion, obtains absolute control 
of various routes of travel which should be competing. 
High prices will be established and the customer has 
no choice. He must submit to pay any sum that the 
managers of these lines may see fit to demand, within 
the limits of law. 

There was never a greater humbug current in 
popular political economy than is set forth in the 
proposition that competition reduces prices. A gas 
company in acity is usually amonopoly. A butcher's 
shop is not. Let any person investigate and find how 
much profit is made upon the gas he burns, and how 
much upon the meat he eats, and he will learn that 
the seller of meat gains a percentage three or four 
times larger than the seller of gas. It may be said 
that a larger profit is necessary in the one business 
than in the other, but we are certain that if a persou 
could be insured a monopoly of meat selling in any 
city he would be willing to take up with a profit 
approximating that of the gas company. There is no 
doubt that a monopoly combined with an inability 
to do all the business offered tends to raise price, as 
in the case of a skillful physician, but when the sup- 
ply is or may be made equal to the demand, the fewer 
the number there is to be supported by the traffic, the 
lower the percentage of profit from it will be. Com- 
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petition may, perhaps, in such traffic sometimes make 
a low price temporarily, but never permanently. If 
this is so, the less competition there is in the manage- 
ment of our lines of travel the less price we will have 
to pay for transportation. We have referred to one 
great objection to railway consolidation ; we will speak 
of the only other. 

In some, if not all, of the State legislatures, what is 
ealled the railroad interest has made itself known and 
felt at every session held for many years. It has 
been understood to be anxious to carry its measures 
at all hazards, fairly, if possible; by fraud, if necessary. 
Undoubtedly, to a certain extent, this notion is cor- 
rect, Men desirous to secure the building of railways, 
and to raise money therefor, by government, State, 
city or town appropriations, have crowded our State 
and national legislative assemblies, and have some- 
times used improper means to forward their schemes. 
In one or two instances bribery may have been 
resorted to for the purpose of legalizing improper acts 
on we part of railway managers, and in order to 
lengthen their tenure of office. But we believe the 
railway companies have, as a rule, carried on their 
legislative contests fairly and honorably. 

For our own part, we can see no great danger in 
the growth of these corporations. Used as means 
of personal aggrandizement, they would, indeed, 
become an unmitigated evil; but limited, as we are 
confident they will be, to their legitimate business, 
they will contribute very largely to the increase of 
aational wealth and strength. 





INSURANCE BY PAROL. 

The recent sudden suspension of a large number of 
fire insurance companies has had the effect to throw 
into the offices of solvent companies a larger amount 
of applications for risks than could be readily disposed 
of on the instant. The preparation of so many policies 
was a work of time, and the result has been that mil- 
lions of dollars’ worth of property was covered by no 
other guaranty than the parol promise of the agents. 
This fact lends a present interest to the question how 
far a parol contract of insurance is binding. 

That a valid agreement to insure may be made by 
parol is no longer doubtful in this State. Trustees 
Baptist Church v. Brooklyn Fire Insurance Co., 19 N. 
Y. 305; Audubon v. The Excelsior Insurance Co., 27 
id. 216. And the same doctrine has been held by the 
courts of most of the other States and by the supreme 
court of the United States. Commercial Insurance 
Co. v. Union Mutual Insurance Co., 19 How. (U. 8.) 
318; Hamilton v. Lycoming Insurance Co., 5 Barr. 339 ; 
City of Davenport v. Peoria Insurance Co., 17 Iowa, 
276; Bragdon v. Appleton Mutual Insurance Co., 42 
Me. 259; Andrews v. Essex Insurance Co., 3 Mason, 6; 
McCullough v. Eagle Insurance Co., 1 Pick. 278; Paim 
v. Medina Insurance Co., 20 Ohio, 529. 

In the recent case of Fish v. Cottenet, not reported, 








the commission of appeals re-affirm the principle laid 
down in the cases cited. The plaintiff had applied to 
the agent of defendants’ company to insure him upon 
a brewery building, as mortgagee, and it was verbally 
agreed between the plaintiff and the agent that 
the company would insure him for the amount 
desired on the building for a year therefrom, 
and would deliver to the plaintiff its policy of insur- 
ance accordingly ; and that the plaintiff would, when 
requested (its then payment being waived), pay to 
the company the premium for insurance, A few days 
after this agreement the plaintiff became the owner of 
the brewery, and cslled upon the agent and informed 
him of the fact, and requested that, if the policy had 
not been made out, it be made to him as owner and 
not as mortgagee. The agent told him that it should 
be done. The plaintiff called for the policy several 
times thereafter, but was informed by the agent that 
it had not come, and that he need give himself no 
trouble about it, as he was just as much insured as if 
he had the policy. 

The agent was authorized by his principal, the 
company, to “bind the company during the corres- 
pondence,” that is, during the negotiation, and until 
the company had decided whether it would or would 
not take the risk, and had given notice of its decision. 
Some three months after the plaintiff’s agreement 
with the agent, the brewery was burned. No policy 
of insurance was ever delivered to the plaintiff, nor 
was the premium ever demanded or paid. Nor, in 
fact, was the application of the plaintiff ever com- 
municated to the company by the agent. The action 
was to compel the delivery of the policy and the pay- 
ment of the amount for which the agent had agreed 
to insure. The defendant insisted that the contract 
made with the agent by the plaintiff, after he became 
owner of the brewery, was without consideration, 
no agreement having been then made to pay the 
premium. But the court held, that the original agree- 
ment being valid, the terms of it only were altered 
by the second agreement, and no new consideration 
necessary. The court further held, that the agree- 
ment need not be in writing, and was not invalidated 
for want of a stamp. 

It seems to be clearly settled by the latter cases, 
although formerly doubted, that payment of the pre- 
mium is not essential as a condition precedent to a 
valid verbal agreement to insure. When the oral 
contract of insurance is to take effect in presenti and 
nothing is said about the payment of the premium, 
credit is given to the insured, and the usual condi- 
tion of the written policy, requiring prepayment of 
the premium, forms no part of the oral contract, 
unless expressly stipulated by the parties. These 
oral agreements are generally made with a view to 
the substitution therefor of a written policy, and the 
natural course of business would be to pay the pre- 
mium when the policy is delivered. In the mean 
time, it is a debt against the insured, and its non-pay- 
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mentidoes not invalidate the risk. Audubon v. 
Excelsior Insurance Co., 27 N. Y. 216; Trustees v. 
Brooklyn Fire Insurance Co.,19 N.Y. 305; Flint 
v. Ohio Insurance Co., 8 Ohio, 501; Kelly v. The 
Com. Ins. Co., 10 Bosw. 82; Baxter v. Massasoit Ins. 
Co., 13 Allen, 320, 

And in case of an oral agreement preliminary to a 
written policy, the obligation of the agreement con- 
tinues until a valid and binding policy is either ten- 
dered or delivered. Kelly v. The Com. Ins. Co., 
supra; Com. Ins. Co. v. Hallock, 3 Dutch. (N. J.) 645. 


ad 


CURRENT TOPICS, 

The legislation of modern times has a strong bias 
in favor of individual freedom, and this, no matter 
what the form of government may be. In the middle 
of the last century every principal nation recognized 
the legitimacy of human bondage, while to-day it is 
forbidden in almost every christian country, and, where 
allowed, is placed under regulations looking toward 
its ultimate extinction. During the last decade it 
was wholly abolished in Russia and the United States. 
The latest important movement in the matter has 
occurred in the empire of Brazil, where, by a bill 
which received the imperial sanction on the 28th of 
September, all children thereafter born of slave 
women are declared to be free persons. Some years, 
indeed, are required under this law to totally eradicate 
slavery, but its growth is checked, and it will hardly 


be known in that country at the beginning of the next | 


century. Whatever may be the moral character of 
this institution, we believe every one who has the 
material welfare of the human race at heart will 
rejoice that the rulers of Brazil have seen fit to yield 
to the sentiment of the age, and declare in favor of 
emancipation. 


While Brazil is acquiescing in one phase of modern 
civilization, Japan goes back upon her ancient cus- 
toms and adopts another, which is nothing else but 
the institution of hanging. Instead of the barbarous 
old method of cutting off the malefactor’s head with a 
sharp sword, strangulation with a rope is mercifully 
employed as a means of killing. The new plan is 
said to be immensely popular, as it affords an attract- 
ive moral spectacle, besides being much more cleanly 
than the old. 


Mr. Justice Barnard has discharged certain of the 
prisoners confined in Ludlow street jail, twenty-one 
in number, and has intimated that action will be 
taken with reference to, witnesses confined there 
awaiting the trial of persons Who are at large on bail. 
While we do not think that imprisonment for debt, 
where the liability did not arise from contract, should 
be abolished, we are not in favor of detaining persons 
who are unfortunate enough to be aware of facts 
which are necessary to convict some one suspected of 
‘time, It has for many years been a custom in New 





York city to imprison a witness and let the individual] 
against whom he might appear go free on bail. The 
consequence has been that very many persons who 
would have readily assisted in ferreting out and con- 
victing offenders have been deterred from so doing 
by fear of detention in the Ludlow street jail. No 
doubt this has had something to do with the increase 
of crime, and the difficulty of its detection in the 
metropolis. There is an old proverb that “it is better 
that ninety-nine guilty go free than one innocent 
suffer.” But, where the guilty go free, and the inno. 
cent suffer for their acts, the worst injustice is done, 
The practice, in this respect, which has for a long 
time prevailed in New York, ought to be looked into, 
not only by the courts but by the legislature. The 
courts have made a beginning; will the other branch 
of our government follow their lead ? 


Among the causes for arrest in a civil action is 
a breach of promise to marry. Why this alone, 
among all contracts, should be selected, we cannot 
conceive, unless it be for the purpose of showing that 
woman is inferior to man, and should not be granted 
the inestimable privilege of lying in jail, because she 
cannot pay her debts. It is very generally supposed 
that imprisonment for simple debt is a thing of the 
past in this State, but it is certain that the worst 
form remains, if it is allowed against one party toa 
mutual contract and not against the other. In the 
celebrated action against Mr. Pickwick, where that 
gentleman was found guilty of trifling with the affec- 
tions of his landlady, and was incarcerated in a 
debtor’s prison because he declined to pay the sum 
awarded her by a compassionate jury, the reader is 
gratified by knowing that a sort of retributive justice 
was visited upon the plaintiff, who was soon after 
cast into prison in consequence of not liquidating her 
attorney’s bill. But the speculative female is in no 
danger of a like result in this country. Our humane 
laws provide her at the same time with a sword and 
shield. They give her power, in case of success, to 
enforce collection, by seizure of defendant's property, 
and, if that fails to satisfy, of his person. But, if her 
cause of action is so weak as to be repudiated by a 
jury prejudiced in her favor, the defendant has no 
redress for the annoyance and expense she has 
brought upon him. He gets a judgment for costs, to 
be sure; but as the plaintiff is uniformly without prop- 
erty, it is worthless. We trust that future legis- 
lation will make the sexes equal in this respect, not 
by increasing, but by diminishing, the causes of arrest 
in civil actions. 


We learn, through the daily papers, that the busi- 
ness portion of one of the principal towns in Cali- 
fornia has been destroyed by fire, caused by the ex- 
plosion of a kerosene lamp. Is it not about time that 
kerosene and all petroleum oils be subjected to statute 
law, and not allowed to any longer destroy property 
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and life by the wholesale? The oil wells of Pennsyl- 
yania have indeed been a source of untold wealth to 
the country and to individuals; but they have also 
been the cause of loss and suffering which we are 
afraid will more than counterbalance the good they 
have done. The half hundred mangled men and 
women burned to death at Angola, and the car-load 
ofsleeping passengers who perished by fire and water 
at New Hamburgh, are only marked instances of the 
danger of using or transporting “oil” on railways. 
The victims who, one by one, have passed from life, 
sacrifices to the inflammable fluid no man can number. 
You may find their names in the local columns of 
every daily newspaper. The destruction of property 
by reason of the use of petroleum as an illuminator is 
counted by figures so large that men hardly believe 
them, even when certified by official returns. The 
catastrophe at Chicago ought to have completed the evil 
work, and banished kerosene, both explosive and non- 
explosive, forever from daily use. It has not done 
so, however, so we expect there will be daily added 
to the list human beings killed and buildings burned, 
with now and then a city swept away, until the law- 
making powers interfere and place the destroyer 
where it can no longer work its will. 


The Hon. Enoch H. Rosekrans, justice of the 
supreme court of the fourth judicial district, filed 
his resignation of that position in the office of the 


secretary of state on the 6th instant. Judge Rose- 
krans’ term would have expired on the 31st of Decem- 
ber next, and it is alleged by some that his object in 
resigning now was to defeat the accession to the office 


of Judge Potter, whose election was certain. We do 
not believe that such was Judge Rosekrans’ motive, 
and we are quite certain that, had it been, it would 
not have been successful. A hasty reading of section 
nine of article six of the constitution may leave the 
impression that, in this case, should Governor Hoff- 
man fill the vacancy by appointment, the appointee 
would be entitled to hold the office until the 3lst day 
of December, 1872, but, unless we greatly mistake, a 
careful reading will show that this is not a case con- 
templated by the section, and that such a construc- 
tion cannot be given it. Besides, it would defeat the 
express language and intent of other sections of the 
constitution, which provide for an election of judges 
by the people, and for the commencement of the offi- 
cial term on the lst of January next following the 
election. 





++ 
er 


An agent for a large life insurance company in New 
York, called, some time since, on a gentleman, with 
the hope of insuring his life. On asking whether the 
gentleman was not desirous of taking out a life policy, 
he was met with the reply, that, if the company could 
insure him in the future state he was perfectly willing. 
This seemed to be a poser, but the agent promptly 
replied, that he was sorry to say that his company 
was prevented by its charter from issuing any fire risks. 





OBITER DICTA. 
Bills of mortality —physicians’ and grave-diggers . 


When a lawyer gets a little run down with confine- 
ment and hard work, let him “put himself upon the 
country.” 

In not exactly the “‘ Chicago fire,” it is related.of a 
member of the Boston bar, that once meeting, in dog- 
days, the estimable son of a father of rather equivocal 
reputation, in an absent-minded moment he amazed 
him by inquiring how the old gentleman stood the 
heat. The old gentleman had been dead two months. 


Euphuisms are of little use upon the witness stand, 
as the following explanation shows: ‘ You say,’’ said 
a judge to a witness, “that the plaintiff resorted to an 
ingenious use of circumstantial evidence; state just 
exactly what you mean by that.” ‘* Well,” said the 
witness, ‘‘my exact meaning is, that he lied.” 


What we like about the following “‘ anecdote ”’ is its 
extreme probability. Such little affairs are occurring 
right around us every day, and it is edifying, as well as 
pleasant, to see them occasionally in the ‘ Jokers’ 
Budget” in the newspapers. Sometime since, a young 
gentleman well known about town went to consult a 
legal gentleman about carrying off an heiress. ‘‘ You 
cannot do it without danger,” said the lawyer, ‘ but 
let her mount a horse and hold the bridle and whip; 
do you then get up behind her, and be runaway with by 
her, in which case you are safe.’’ Next day the law- 
yer found his daughter had run away in the aforesaid 
manner with his client. 

We are not aware that the law on this delicate sub- 
ject has ever been laid down before. Practitioners 
would do well to remember this simple, but highly 
successful, expedient. 

Chief Justice Parsons and James Sullivan were 
opposing counsel in an insurance case. Parsons, from 
some confusion of ideas in painting the horrors of 
shipwreck, spoke of the wind “‘ blowing off a lee shore.” 
Sullivan at first doubted the accuracy of his hearing; 
but when Parsons, in reiterating his argument,” re- 
peated the same blunder, Sullivan quietly asked what 
kind of wind that could be. Parsons, much excited, 
turned quick as flash upon his enemy, and shouted 
out, with an impetuous voice, ‘It was an Irish hurri- 
cane, Brother Sullivan.” 

It was said of Harrison Gray Otis, the distinguished 
leader of the Boston bar, that he wielded an extraor- 
dinary power of persuasion, and that when he came 
before the court it sometimes damaged him. He 
relied too much upon it. Arguing a case before a jury 
in the supreme court, Judge Parsons said to him once :— 

“Brother Otis, don’t waste your time on that point; 
there is nothing in it.” 

Mr. Otis stopped, looked the judge full in the face, 
bowed, and, turning to the jury, went on to another 
point of his case. 

“‘Nor in this either, Brother Otis; don’t waste your 
time.”’ 

Mr. Otis bowed again, and went to a third point, to 
be once more interrupted by the judge. 

Somewhat annoyed, he turned to the bench and said: 
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“T regret to find myself, your honor, unable to 
please the court this morning.” 

“ Brother Otis,” replied the judge, with a pleasant 
smile, ““you always please the court when you are 


right.” 


There is a nice little story which illustrates the truth 
of the saying that “‘where there is a will there is a 
way.” 

It occurred in China—the transaction to which we 
refer. It seems that a Chinaman died, as Chinamen 
are sometimes in the habit of doing. (Any one who 
ever has been in the Coolie importation business need 
not be enlightened upon this point.) Having three 
sons, he left them his property by a will duly executed 
and published according to the regular form of pig- 
tail law. 

The eldest son was Fum Hum, and if his father had 
not given him the loveliest name in the world, he cer- 
tainly treated him handsomely in the will, for Fum 
was to have half the entire property. Nu Pin, his 
second, received one-third thereof, and Ding Bat, his 
youngest son, one-ninth thereof. When the property 
was inventoried, it was found to consist of nothing 
more or less than seventeen elephants, and it puzzled 
the heirs how to divide the property according to the 
terms of the will without chopping up the seventeen 
elephants, and thereby seriously im.pairing their value. 
Finally they applied to a wise neighbor, Sum Punk, 
for advice. Sum Punk had an elephant of his own. 
He drove it into the yard with the seventeen, and 
said: “Now we will suppose that your father left 
these eighteen elephants. Fum Hum, take your half 
and depart.’’ So Fum Hum took his nine elephants 
and went his way. ‘‘ Now, Nu Pin,” said the wise 
man, “ take your third and git.”” So Nu Pin took six 
elephants and traveled. ‘“‘ Now, Ding Bat,’ said the 
wise man, “take your ninth and begone.” So Ding 
Bat took two elephants and trotted off, then Sum 
Punk took his own elephant and drove home again. 
Query: Was the property divided according to the 
terms of the will? 

This is undoubtedly a case of novel impression. 
Neither Jarman nor Redfield say any thing about the 
“distribution of elephants.” Barnum, it will be 
remembered, once proposed to shoot “his half” of a 
joint-stock elephant. On the whole, we rather like 
Sum Punk on this subject. He is equal to Wigram. 

——_ oe —_—_ 
GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT.—SEPTEMBER TERM. 
WILL; FUTURE ESTATE BY DEVISE. 

The testator, Cyrus Tracy, died, leaving a will as 
follows: “‘I hereby give and bequeath to my wife, 
Esther Tracy, all my real estate and all my personal 
property of whatsoever kind and description belong- 
ing to me, of every name, she to have the full use of 
the same to her own benefit until my youngest child, 
David Cyrus Tracy, shall have attained the age of 
twenty-one years; or, in case he shall not live to that 
age, until the age of the next youngest child shall reach 
twenty-one years, at which time I desire my property 
shall pe equally divided among all my children, my 
wife, Esther Tracy, retaining one-third of the same, to 
have and to hold to her, the said Esther Tracy, and to 
my children, their heirs, executors and administrators, 
forever.” 





The widow went into possession of the real estat, 
under the will, and afterward mortgaged all her right 
and interest in the same to secure a loan of money to 
her. This mortgage was foreclosed, and the real estate 
was purchased at the foreclosure sale by the defend. 
ants, Ames and Chandler, who leased the same to the 
defendant, Dalrymple, and afterward contracted to 
sell to Dalrymple one-third of the entire real estate 
and their right and title to the whole. 

Dalrymple cut and carried away the standing timber 
from fifteen acres of the land. The testator left three 
children, who are the plaintiffs in the action. The 
youngest child had attained the age of twenty-one 
years before the commencement of the action. 

The plaintiffs claim that the absolute power of alien- 
ation of the real estate is suspended by the will for, 
longer period than during the continuance of two lives 
in being at the creation of the estate, and that the will 
is void. 

The action was trespass, for a wrongful entry upon 
the premises, cutting and carrying away timber and 
wrongfully keeping the plaintiffs out of possession. 

The action was tried by a referee, who decided that 
the defendant’s possession was lawful, and that tres- 
pass could not be maintained. On appeal by the 
plaintiffs from the judgment to the general term, held, 
that by the will the absolute power of alienation of 
the real estate was not suspended for any period; that 
by the true construction of the will the widow of the 
testator took an estate in fee in one-third of the realty, 
and an estate for years in the residue until the young- 
est child of the testator attained the age of twenty-one 
years, or, in case of his death, before arriving at that 
age, until the next youngest should arrive at the age of 
twenty-one years, and that an estate in fee in remain- 
der vested in each of the three children in two-thirds 
of the real estate immediately upon the death of the 
testator, under the will, and that if any action could 
be maintained by the plaintiffs, it could be for waste 
only. Judgment affirmed. Tracy et al. v. Ames et al. 
Opinion by Johnson, J. 


DEDICATION—COSTS. 


The plaintiffs took title to the locus in quo from the 
original proprietors of the plot of the village of Niagara 
Falls, subject to the rights of the public in certain 
streets, as laid down in a certain map. 

The action was for the removal of standing timber 
and gravel from their lands, and the conversion of the 
same. The timber and gravel had been removed from 
that portion of the premises laid down on the map as 
Niagara street, between Canal street and Water street. 
Niagara street had been opened and worked as far 
west as Canal street, and the corporation authorities 
had ordered it to be opened through to Water street. 
The timber in question had been cut down and removed 
in opening the street, and within its boundaries, but 
the defendants had cut it into cord wood and converted 
it. The gravel had been taken within the boundaries 
of the street so opened, and used in repairing other 
streets on the same plot. 

The defendant was the superintendent of streets in 
said village, whose duty it was to open and repair 
streets, and justified under the order of the trustees of 
the village, who had the powers of commissioners of 
highways. 

The action was commenced in a justice’s court, 
where the defendant pleaded title to the lands in the 
public, as a highway. 
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The defendant also, in that court, made an offer to 
the plaintiffs in writing that he would allow a judg- 
ment to be taken against him for $20, which offer the 
plaintiffs refused to accept. The action was there- 
upon discontinued in the justice’s court and com- 
menced in the supreme court, where the same pleadings 
were put in by the respective parties. No offer of 
judgment was made by the defendant in the supreme 
court. 

The cause was tried by a referee, who decided that 
the plaintiffs were entitled to recover for the value of 
the cord wood which the defendant had converted 
only, and which he found to be of the value of $17, and 
that the defendant was entitled to the costs of the 
action, the recovery being for an amount less than the 
offer. On appeal by the plaintiffs to the general term, 

Held,—1. That the defendant had the right to take 
gravel from that portion of the street dedicated, on 
opening it, to repair the streets generally on the village 
plot, and had also the right to cut down the timber 
necessary for the proper opening of the street and 
remove the same from the street so opened, but had no 
right to use it, except for the purpose of putting the 
street so opened in proper condition for public use as a 
street; that the timber belonged to the owners of the 
soil, no part of it being necessary for use in construct- 
ing the road. 

2. That the action in the supreme court was not only 
for the same cause of action, but was the same action, 
as the one before the justice, and as the plaintiffs had 
recovered less than the amount offered in the justice’s 
court, the defendant was entitled to the costs of the 
action; that a defendant could not be required to 
make more than one offer of judgment against him in 
the same action, though it might be tried in a different 
forum from that in which the offerwas made. Judg- 
ment affirmed. The Niagara Falls Suspension Bridge 
Company v. Bachman. Opinion by Johnson, J. 


EVIDENCE. 


What may be given under general denial, and under 
plea of payment.—The action was brought in a justice’s 
court by plaintiff, as owner and holder of a promissory 
note given by the defendant to one W. S. Evans. De- 
fense, general denial and a general allegation of pay- 
ment. On the trial it appeared, on the part of the 
plaintiff, that the note in suit was given by the defend- 
ant for a balance then claimed to be due by W. 8S. 
Evans, on a note then held by him against the defend- 
ant’s father. The plaintiff was present when the note 
in suit was given, and knew what the consideration 
therefor was. He had purchased the note of W. 8S. 
Evans nearly six years after it was given, and com- 
menced the action to recover the amount. The 
defendant, on the trial, by way of defense, offered to 
prove that, at the time he gave the note in question for 
his father’s note, the latter note had been fully paid by 
the maker, and nothing remained due thereon. 

This evidence was objected to by the plaintiff, on the 
ground that it was inadmissible under the pleadings, 
and excluded by the justice. It does not appear from 
the case whether the note in question was negotiable, 
nor when it was due and payable. The plaintiff had 
judgment for the amount of the note and interest 
before the justice, which was affirmed by the county 
court. 

On appeal to the general term from the judgment 
of the county court, by the defendant, held, that the 
evidence offered went to the entire consideration of 





the note in suit, and was admissible either under the 
general denial or under the answer of payment; that 
under the general denial it may be shown that there is 
no consideration for the promise, and no cause uf 
action ever accrued upon it, except in the case of actions 
upon negotiable notes transferred to a bona fide holder 
for value before due; that under the liberal rule of 
interpretation of pleadings in justices’ courts, the 
answer of payment might and should have been held 
to apply to the payment of the debt on which the note 
was founded. Held, further, that as the case does not 
show that the note in suit was negotiable, nor when it 
became due, the law will not presume that it was negu- 
tiable, nor that it was transferred to the plaintiff 
before due. Judgment of county court and of jus- 
tice reversed. Evans v. Williams. Opinion by John- 
son, J. 
INCUMBRANCE. 

When not fraudulent and void as against judgment 
creditor.—The plaintiff was a judgment creditor of 
one of the defendants, and brought his action to re- 
move a mortgage which his debtor had given to the 
other defendant before the judgment, upon his farm, 
as an obstruction to the lien and enforcement of the 
plaintiff’s judgment against said farm, on the ground 
alleged in the complaint, that the mortgage was fraud- 
ulent and void as against the creditors of the mortga- 
gor, and was without consideration, and given as a 
fraudulent device on the part of both defendants to 
hinder, delay and defraud the plaintiff and other cred- 
itors of the mortgagor. The defendants denied the 
complaint. The action was tried by a referee, who 
found that the mortgage was given in good faith be- 
tween the parties thereto, but was given by the mort- 
gagor in execution and fulfillment on his part of a 
parol agreement between him and the mortgagee, 
which the referee held to be void. The mortgagee was 
part owner and interested in certain leases o f oil lands 
in the oil region in Pennsylvania, which he agreed by 
parol ts sell and assign to the mortgagor for the sum 
named in the mortgage, and in order to carry out the 
agreement on his part, executed and delivered to the 
mortgagor an assignment in due form to transfer such 
interest, except that the name of the mortgagor was 
not inserted in the assignment as assignee. 

The mortgagor accepted the assignment as a fulfill- 
ment by the mortgagee of his part of the agreement, 
and both parties to the transaction treated the interest 
in oil leases as belonging to the mortgagor, and sup- 
posed it had been legally transferred by the assign- 
ment. This was before the plaintiff's debt had been 
created. 

The mortgage was executed afterward, but before 
the plaintiff's judgment to secure the payment of the 
purchase price of the oil leases. The referee held, as 
matter of law, that the assignment in that form was 
inoperative and did not convey any interest in the oil 
leases, and that the mortgage was without considera- 
tion and given upon a parol agreement, which was void 
by the statute of frauds, and that it was consequently 
void against the plaintiff. Judgment was ordered, set- 
ting aside the mortgage, and requiring the mortgagee 
to satisfy and discharge the same of record. On appeal 
to the general term from the judgment by both defend- 
ants, 

Held, that, upon the facts found by the referee, the 
action could not be maintained; that, even if the 
assignment was ineffectual to transfer the interest of 
the mortgagee in the oil leases to the mortgagor, by 
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reason of the omission to insert the assignee’s name, 
the mortgage was not thereby rendered void, nor even 
voidable at the election of the mortgagor, unless the 
mortgagee should refuse to rectify the mistake and 
make the assignment what the parties intended it 
should be; that no creditor could be allowed to inter- 
vene to prevent the complete execution of such a con- 
tract between the parties; nor could he be permitted 
to inquire in such an action, whether the bargain was 
an advantageous one to his debtor, if it was bona fide 
between the parties. Stowell v. Haslett & McIntosh. 
Opinion by Johnson, J. 
INTEREST. 

When chargeable by principal on moneys in the hands 
of his agent. .The defendant was the agent of the plain- 
tiff, to collect money, sell property, and from avails pay 
plaintiff's debts and carry on his business in his absence. 
The action was to recover a balance alleged by the 
plaintiff to remain in the defendant’s hands. The 
action was referred and tried by a referee, who, in 
adjusting the accounts and claims between the parties, 
charged the defendant with interest upon all sums 
which had come to his hands from the time he received 
the same to the time of the trial, and charged plaintiff 
with interest on all sums disbursed and paid out by 
the defendant for the plaintiff from the time of the 
disbursement or payment until the time of the trial. 
There was no evidence or finding that the defendant 
had mixed the j laintiff’s moneys with his own, or used 
the same in his own business or to his own profit in 
any way whatever. 

On appeal from the judgment by the defendant to 
the general térm, held, that the defendant, upon the 
facts, was not chargeable with interest, and that the 
error was not neutralized and rendered entirely harm- 
less by the other error of charging the plaintiff witn 
interest on his own money, paid out in his own busi- 
ness. Judgment reversed. Miller v. Clark. Opinion 
by Johnson, J. 

JURORS. 


When not entitled to be excused from serving.—The 
relator was fined by the defendant, acting as a justice 
of the peace, for non-attendance as a juror in an 
action before said justice in obedience to a venire duly 
served. 

He claimed, on being brought before the defendant 
to answer for his default, that he could not be com- 
pelled to serve, and would have been entitled to his 
discharge by the court had he appeared, under 2 R. 8S. 
415, § 33, which provides that the court shall discharge 
any person from serving on a jury when it shall satis- 
factorily appear that such person is “‘in the actual 
employment of any glass, cotton, linen, woolen, or 
iron manufacturing company by the year, month or 
season.’’ The relator’s claim was that he was in the 
employment by the year in an establishment where 
castings were made from pig iron and old iron, and 
used in the construction of farming implements and 
machinery there made. 

Held, that the relator did not come within the 
exemption of that section of the statute. That the 
manufacturing companies enumerated in that section 
were those engaged in making goods and fabrics from 
raw materials, and did not extend to tailors and black- 
smiths, or other companies and persons engaged in 
making clothing, or other articles for use or sale from 
cloth after it has been manufactured from cotton, flax, 
or wool, or implements and wares from iron after it has 





been manufactured from ore. Fine affirmed. Peopk 
ex rel. Lake v. Holdridge. Opinion by Johnson, J. 

Mullin, P. J., agrees to the affirmance, on the ground 
that relator did not appear before the justice in obedj. 
ence to the venire and make his excuse, but dissents 
from the construction given to the statute. 


MARRIED WOMEN. 


Right of wife to acquire property by purchase from 
her husband with her own separate funds.—The plaintiff 
was a married woman and claimed title to a portion of 
the property in question by purchase from her husband 
with moneys belonging to her separate estate. The 
defendant’s counsel requested the court to charge the 
jury that the plaintiff could not acquire a valid title te 
property by purchase from her husband, as they were 
incapable in law of contracting with each other. The 
court refused so to charge and the defendant’s counsel 
excepted. On appeal from the judgment on the verdict 
to the general term by the defendant, Held, that the 
refusal to charge as requested was right. That since 
the acts of 1860 and 1862, on the subject of the rights 
of married women, they may with their own separate 
funds purchase property, and acquire a valid title 
thereto, from their husbands, if the transaction 
between them is in all respects fair and in good faith 
Salter v. Sutherland. Opinion by Johnson, J. 


MORTGAGE. 


Payment of to mortgagee, when good as agaéns, 
assignee.—Action to foreclose mortgage by assignee. 
Defense, payment by mortgagor to mortgagee before 
suit. The mortgage was given to secure the payment 
of $2,200. The mortgagee, being desirous to sell and 
assign the same for the purpose of raising money fora 
particular use, applied to the plaintiff to become the 
purchaser. 

The plaintiff proposed to take the mortgage, with 
the accompanying bond, and apply the amount in pay- 
ment of a note of $2,500, against the mortgagee and 
another person, which he had recently purchased, as 
far as the same would go. This the mortgagee refused 
to do, as he was in need of the avails for other pur- 
poses. The plaintiff then refused to become a pur- 
chaser, but proposed to the mortgagee to take the bond 
and mortgage and sell them for the mortgagee and 
procure the money for him for a commission of $125 
for his services. 

The plaintiff had at the time also a judgment against 
the mortgagee, on which about $700 was due, and prop- 
erty levied upon by virtue of an execution on the 
judgment sufficient to satisfy the debt. It was finally 
agreed between the murtgagee and the plaintiff that 
the latter should take the bond and mortgage and sell 
and assign the same for the mortgagee, and out of the 
proceeds retain a sufficient sum to satisfy the $700 
judgment and the commission of $125, and pay the 
balance over to the mortgagee. To enable the plaintiff 
the more readily and conveniently to sell the bond and 
mortgage, and give the purchaser a valid title thereto, 
the mortgagee, at the suggestion and upon the request 
of the plaintiff, executed to him, the plaintiff, a formal 
assignment of the bond and mortgage for that purpose 
and no other. On being called upon shortly after the 
assignment by the mortgagee for his share of the avails 
of the bond and mortgage, according to agreement, 
the plaintiff informed the mortgagee that he had con- 
cluded not to sell the bond and mortgage, but to keep 
them himself and hold them by virtue of the assign- 





THE ALBANY LAW JOURNAL. 











ew 
ment, and he refused to pay the mortgagee any money 
on account thereof, or to release his levy under the 
execution, unless the mortgagee would first pay the 
$2,500 note. This the mortgagee refused to do, and 
gave the plaintiff notice that he could not consent to 
such a disposition of his bond and mortgage. The 
mortgagee then applied to the defendant, the mort- 
gagor, and gave him a full statement of all the facts, 
whereupon the mortgagor paid the mortgagee the full 
amount of the bond and mortgage, and took his receipt 
in full and a satisfaction of the mortgage, in due form, 
executed by the mortgagee. 

The plaintiff then brought this action to foreclose as 
assignee. On the trial, at the special term, the court 
held, upon these facts, that the defendant had paid 
the bond and mortgage to the mortgagee in his own 
wrong, having knowledge of all the facts, and that he 
had no interest in the controversy between the mort- 
gagee and the plaintiff, and could not be permitted to 
litigate and defend the action on that ground, and 
gave the plaintiff judgment of foreclosure, in the usual 
form. 

On appeal to the general term, by the defendant, 
from the judgment, held, that the plaintiff, having 
obtained a formal assignment of the bond and mort- 
gage by deceit and false pretenses, had acquired no 
title thereto; that upon the facts, his case fell within 
the principle of the maxim, ex dolo malo, non oritur 
actio, which a defendant might always insist upon by 
way of defense. Also, that, under the facts proved, 
the assignment, though regular in form, was in legal 
effect but a power of attorney, and that the plain- 
tiff was the mere agent or broker of the mortgagee, and 
was acting in violation of his duty and trust as such 
agent in attempting to hold the bond and mortgage as 
a purchaser, and the payment was good as against him. 
Hall v. Erwin. Opinion by Johnson, J. 


USE AND OCCUPATION. 


The action was brought to recover a reasonable satis- 
faction for the use and occupation of plaintiffs’ prem- 
ises by defendant. The defendant went into possession 
of the premises under a parol agreement to purchase, 
and held under that agreement as long as he remained 
in possession. He paid a small portion of the purchase 
price, and offered to make the other payments, and 
fulfill on his part, according to the agreement; but the 
plaintiffs refused to accept the further payments offered 
and receipt them as payments, but receipted them as 
money borrowed. 

The defendant, finding that the plaintiffs did not 
intend to perform the parol agreement on their part, 
settled up with them, and received back the money he 
had paid, and quit the premises. 

The plaintiffs thereupon re-entered, and brought this 
action. The defendant had occupied about four years, 
and made various permanent improvements. On the 
trial the court charged the jury that the parol agree- 
ment under which the defendant entered and held, 
being void, the plaintiffs were entitled to recover the 
fair value of the use of the premises. The court was 
requested to charge that the defendant, having entered 
and held as a purchaser, was not liable in an action for 
use and occupation. Also, that if the plaintiffs refused 
to carry out the agreement of sale, and prevented per- 
formance by the defendant, they could not recover. 

The court refused so to charge, and exceptions were 
duly taken to the charge and the refusals. Onappeal to 
the general term by the defendant, from the judgment 





entered on the verdict, held, that there was no con- 
ventional relation of landlord and tenant between the 
plaintiffs and defendant, but only that of vendor and 
purchaser; and that no action could be maintained for 
use and occupation, for the reason that such a cause of 
action rested in a promise to pay for such use and oc- 
cupation, either express or implied, and the law would 
not presume a promise from such a relation. Held, 
further, that, as the defendant never was in default, 
and the non-performance by him of the parol agree- 
ment to purchase was caused by the plaintiffs, the de- 
fendant’s possession never became tortious, and no 
action would lie to recover damages in the nature of 
mesne profits. Thompson & Thompson v. Bower. Opin- 
ion by Johnson, J. 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEVADA.* 


ACCESSORY. 


Doctrine of agency as to accessories before the fact.— 
An accessory before the fact aiding, abetting or coun- 
seling acrime is, under our laws, to be treated as a 
principal, in the same manner as‘in the civil law what 
a principal does by an agent he is to be regarded as 
doing by himself. Stute v. Chapman, 320. 

ATTACHMENT. 

1. Special property of officer in property attached.—An 
officer who has seized goods upon attachment hasa 
special property in them, coupled with the right of 
possession; and any interference therewith gives him 
a right of action against the wrong-doer. Foulks v. 
Pegg, 136. 

2. Rights of attachment creditor as to property attached. 
—An attachment creditor has no interest or property 
in or possession of the attached goods by reason of a 
levy, and cannot maintain an action in his own name 
for interference therewith against a wrong-doer, his 
only remedy being against the officer. Ib. 


BANKRUPTCY. 

Bankrupt pleading discharge presumed to insist on 
discharge.—Where, in a suit against joint debtors, one 
pleaded his discharge in bankruptcy subsequent to the 
commencement of the suit, and plaintiff thereupon 
amended his complaint, set up such discharge, dis- 
missed as to the bankrupt, and on default of the other 
defendant took judgment against him, and it was ob- 
jected on appeal that plaintiff had no right to assume 
that the bankrupt would insist on his discharge, held, 
that plaintiff had the right to so assume and to waive 
proof of the fact of discharge by his amendment, and 
that it was no error under the circumstances to take 
a separate instead of a joint judgment. Dorn v. 
O’ Neale, 155. 

BROKER. 

Stock brokerage: waiver of delivery or tender. —Where 
a broker buys stock for his principal, and the princi- 
pal, before receiving it, orders the broker to sell it 
again on the principal’s account, this amounts to a 
waiver of any delivery or tender of the stock by the 
broker to the principal. Cahill v. Hirschman, 57. 


CONTRACTS, 


Acceptance of treaswry notes on gold coin contracts.— 
If a creditor accepts treasury notes at par, in payment 
of a contract calling for coin, it is a complete satis- 


* From 6 Nevada Rep. 
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faction of the debt; and no action can, after the 
acceptance of such money, be maintained to recover 
the difference in value between it and coin. Gilman v. 
Douglass County, 27. 


CRIMINAL LAW. 


1. Evidence of good character in criminal cases.—An 
instruction in a criminal case to the effect that evi- 
dence of good character is proper in all criminal cases, 
and that in doubtful cases it frequently becomes mate- 
rial, and is sufficient to turn the scale in favor of the 
accused; and that, should the jury be in doubt as to 
the facts or guilt of defendant, it might give evidence 
of previous good character such weight as to acquit, 
held, to be entirely too broad, and properly refused. 
State v. McGinnis, 109. 

2. Assault with deadly weapon.—To constitute the 
crime of assault with a deadly weapon with intent to 
inflict a bodily injury, there must be an unlawful 
attempt with a weapon, deadly either in its nature or 
capable of being used in a deadly manner, to inflict a 
bodily injury, and with the present ability so to do. 
State v. Napper, 113. 

3. Attempted assault with unloaded pistol.—Where, on 
a trial for assault with a deadly weapon with intent to 
inflict a bodily injury, it appeared that defendant, 
within shooting but not within striking distance, held 
a capped pistol in his hand, pointed it at the prosecutor, 
and attempted to discharge it, held, that there could 
be no conviction without proof that the pistol was 
loaded. Ib. 

4. Assault: ability and intention.—To warrant a con- 
viction for assault with a deadly weapon with intent 
to inflict a bodily injury, there must be a showing of 
both ability and intention to commit the offense. Ib. 

5. Charge: assumption of guilt-—Where, in charging 
the jury in a criminal case, the court used the expres- 
sion, “‘the guilt of the defendant rests upon what is 
known as circumstantial evidence,’’ held, that there 
was a direct assumption of the guilt of defendant, and 
therefore manifest error. State v. Duffy, 138. 

6. Charge in defendant's favor.—Where a jury in a 
murder case was charged that it would not be justified 
under the law and evidence, in finding a verdict for 
any higher grade of offense than manslaughter, held, 
that, though the instruction (which was authorized by 
section three hundred and seventy-six of the Criminal 
Practice Act) might be repugnant to the constitutional 
clause against charging as to matters of fact, yet it was 
not to defendant’s prejudice and he could not complain. 
State v. Little, 281. 


CURRENCY. 


1. Payment of gold coin warrants in treasury notes.— 
Where the holders of county warrants calling for gold 
coin accepted treasury notes for them, though protest- 
ing against payment in that currency, and surrendered 
the warrants, held, that they could not afterward re- 
cover the difference in value between the treasury 
notes andcoin. Gilman v. Douglas County, 27. 

2. Specific contract: gold coin or its equivalent. — 
Where a promissory note was made payable “in 
gold coin or its equivalent in United States legal ten- 
der notes,’ held, that a judgment on it simply and 
solely for gold coin was erroneous; that the judgment 
should have followed the contract, and fixed the 
amount to be paid, if paid in gold, and the amount to 
be paid, if paid in legal tender notes. Wells, Fargo & 
Co. v. Van Sickle, 45. 








DAMAGES. 

1. Prospective damages.— Prospective damages jn 
actions, such as for overflowing meadow lands and 
thereby injuring grasses for time to come, are allowed 
only upon proof that they are reasonably certain to 
occur. Clark v. Nevada Land and M. Co., 203. 

2. Compensatory distinct from punitive damages, — 
In actions against passenger carriers for personal in- 
juries occasioned by their negligence, the rule of dam- 
ages is based upon the idea of compensation and not 
of punishment. Johnson v. Wells, Fargo & Co., 224. 

3. Damages against passenger carriers for negligence 
strictly compensatory.— The only damages that can be 
recovered in an action against a passenger carrier for 
personal injuries occasioned by negligence are strictly 
compensatory, including damages for bodily pain, and 
so much only of mental suffering as may be indivisi- 
bly connected therewith. Ib. 


DEADLY WEAPON. 


1. A pistol not always a deadly weapon.—A pistol 
may be a deadly weapon under some circumstances 
without being loaded, but not unless it can be used in 
some other deadly manner besides shooting. State y. 
Napper, 113. 

2. No presumption of loading a pistol from attempted 
use.— The fact that an attempt was made to use a pistol 
as if it were loaded is not of itself sufficient to war- 
rant an inference that it was loaded. Ib. 


FIXTURES. 


1. Fixtures, what cannot be.— A thing which is neither 
attached to the realty, nor placed upon the land, with 
a view of making it permanent, nor essential to the 
full and complete enjoyment of the freehold, cannot 
become a fixture in any sense of the word. Brown v. 
Lillie, 244. 

2. Chattels not fixtures have no character of realty.— 
A personal chattel cannot be converted into real estate 
or given the character of realty, except by making ita 
fixture; and if not so attached to real estate as to be- 
come a fixture, it retains its character of personalty, 
entirely unmodified and unaffected by its situation. Ib. 


FRAUD. 


Insurance: fraud: questions of law and fact.— 
Where a contract of insurance provided that fraud ina 
claim made under it for a loss, or a false declaration or 
affirmation in support thereof, should forfeit all benefit 
under the policy, held, that whether there was such 
fraud, or false declaration or affirmation, was a matter 
for the jury to decide under proper instructions of the 
court. Gerhauser v. North British and M. Ins. Co., 15. 


INSURANCE. 


Condition indorsed on insurance policy.—Where & 
condition indorsed on a policy of insurance provided 
that in case the insured committed fraud in the claim 
made for a loss, or made a false declaration or affirma- 
tion in support thereof, he should forfeit all benefit 
under the policy, and under any other policy granted 
him by the company on other property, held, that 
such condition was to be construed as an express part 
of the contract. Gerhauser v. North British & M. Ins. 
Co., 15. 

JURY. 

1. “ Treating the jury’ cause of reversal.—Where, dur- 
ing the progress of a trial and before retiring to delib- 
erate, and while under charge of an officer for the 
purpose of viewing the ground in controversy, the jury 
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went into a saloon and drank liquor at the expense of 
the prevailing party, held, that the verdict and judg- 
ment thereon should be set aside. Sacramento and 
Meredith M. Co. v. Showers, 291. 

2. What tampering with jury avoids verdict.—The rule, 
that a verdict in favor of a party who treats or enter- 
tains the jury will be set aside, applies to any treating 
of any of the jury at any time after they are sworn 
and before they agree upon their verdict, whether 
once or several times, by design or inadvertently, in 
the presence of the officer or in his absence, and 
whether it might be called for or uncalled for by the 
proprieties of life. Ib. 


WATER RIGHTS. 


1. Obstructions harmless when erected.—A dam erected 
on a stream in a manner in no wise injurious or preju- 
dicial at the time of its erection to a mill above, but 
which, by reason of circumstances that could not have 
been anticipated happening subsequently and operat- 
ing in connection with it, causes the water to flow 
back upon the mill, is not such an obstruction as to 
authorize its abatement or justify a recovery of dam- 
ages against the person building it. Proctor v. Jen- 
nings, 83. 

2. Rights of subsequent appropriators of water.—A 
person appropriating a water right on a stream already 
partly appropriated acquires a right to the surplus or 
residuum he appropriates; and those who acquired 
prior rights, whether above or below him on the 
stream, can in no way change or extend their use of 
water to his prejudice, but are limited to the rights 
enjoyed by them when he secured his. Ib. 


———_—--~-0———— 


FIXTURES. 

“There have been many questions of this kind, both 
in law and equity, and determinations on very nice 
and almost frivolous circumstances.’’ Lord Hard- 
wich in Dudley v. Ward, Amb. 113. 

The question—W hat is a fixture ?—arises where an ob- 
ject of property, originally a distinct and separate thing, 
is claimed by two persons, and the ground of claim is, on 
the one side, that it has never ceased to have an inde- 
pendent character; on the other side, that it has 
become a part of something else. For, however reluc- 
tant the English law may elsewhere be to admit the 
principle which makes a change of ownership follow 
as a consequence upon the mere change in the physical 
condition of its objects, yet, with respect to land, the 
rule, guicquid plantatur solo, solo cedit, has received a 
wide application; and whenever, in the course of the 
general use and occupation of an immovable, the 
owner of a movable annexes it to the immovable in 
such a way that it fulfills the description pluntatur solo, 
then (subject to certain exceptional privileges) the 
movable, losing its independent character, becomes 
part of the immovable, is included in its description, 
and follows it in ownership. In different cases the 
fact of annexation producing the like result of a 
merger of ownership, will in other respects produce 
different effects; for if the owner of the movable affix- 
ing it was not the owner of the immovable, the effect 
isa change both in the person owning it and in the 
character of the title, for it becomes the property of 
the owner of the immovable, and also, as being now a 
part of that immovable, is owned in that character 
and under the same title; but if the person affixing 
the movable owned both it and the immovable, then 





no change takes place in the person of the owner, but 
he now owns the movable no longer as a movable, but 
as a part of and under the title of the immovable. 

The question then is, when does an originally sepa- 
rate and movable thing become part and parcel of a 
fixed and immovable thing? There are two ways in 
which one thing may become part of another thing, or 
part with some other thing of a common whole. 

The first is by mere physical conjunction or annexa- 
tion; and this may take place in various modes. Thus, 
there may be such a conjunction or adjunction as 
either to unite the substances or to confuse and render 
indiscriminate the limits of the two, as where, by 
gradual and insensible addition, a stream adds to land 
earth washed down from another portion of the banks, 
or where two quantities, whether of solid or of liquid, 
are indistinguishably mixed, or where one piece of 
metal is welded into another; but also, without an 
actual union of substances or confusion of boundaries, 
one thing may be so iirmly attached to another that a 
considerable degree of force or art is required to sepa- 
rate them, as where one thing is cemented to another, 
or is jointed into it, or is driven forcibly into it in such 
a manner that the two cohere. Under this head of 
physical conjunction, it is with respect to the latter 
mode of annexation and things so annexed that the 
question of fixtures arises. ’ 

But, secondly, one thing may be part of another with 
respect to its mode of use; and in this view the most 
decisive test of whether a thing is to be considered as 
a thing by itself, or as a part of a whole, is whether it 
can exist by itself as a single thing — whether, that is, 
it exists when separate, not merely as raw material out 
of which other things can be framed, or which can be 
applied to human uses by some conversion of its form, 
or by the addition of something else; but whether it is 
of such a kind that in that very character and descrip- 
tion which it bears, and by which it is known and clas- 
sified, it has an independent end and purpose of its 
own. Since, however, a thing which has only this kind 
of relative existence may relate to or serve many dis- 
tinct purposes, or may equally well fill or be part of 
many distinct things of the same kind (asa nut may fit 
many different screws, or the limb of a machine will 
suit any other machine of the same kind and dimen- 
sions), it is further necessary, to make one thing part of 
another, that it should be actually appropriated to it. 

If things, then, have been thus constructed to form 
parts of one whole, and have been actually appropriated 
to one another, then the two form one thing; and, 
though separated, they continue to form one thing, so 
long as the separation is designed to be only temporary, 
and not permanent. Which of the two (if either) is 
to be considered as principal and which accessory will 
depend upon their relative magnitude and importance. 

But, although completeness of structure is the most 
decisive test of individuality, yet a thing, complete in 
itself, may be so far exclusively destined for use in 
conjunction with another, that in a wide sense it may 
be regarded as a part of that otherthing. And here it 
is to be observed that some things used in a particular 
place are of a kind used in all such places, or in most, 
but are commonly in the instance adapted to the pecu- 
liarities of the place; while other things are in them- 
selves singular, rare, unusual, and are not adapted to 
or made to fit the place, but rather have the place 
adapted to them. Thus, such things as ovens, coppers, 
baths, etc., are of common household use, but are in 
the particular house commonly, if of any considerable 
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size or bulk, adapted to use with reference to its size 
and arrangement; but paintings and ornaments are 
more singular, characteristic and peculiar, and, in pro- 
portion to their singularity and to their rarity and 
value, have rather the place made subordinate to them 
than are themselves made subordinate to the place. 
Now, to allow one thing to be claimed as part of 
another merely by virtue of such a supposed exclusive 
destination as has been spoken of above would intro- 
duce an extremely arbitrary and uncertain mode of 
reasoning. But since not every material annexation 
is reckoned sufficient in itself conclusively to make a 
movable chattel into a fixture, it often becomes neces- 
sary to consider with what design or view the annexa- 
tion has been made; a material union being established 
sufficient to ground the character of a fixture, but not 
wholly to determine it, the character of the thing 
fixed isan element in determining whether it ought 
or ought not to be so regarded. 

Thus, by a series of connections, we reach from the 
solid earth itself to things which are but remotely at- 
tached to it. The walls built into the land form part 
of the land; the things fixed into the walls form part 
of the walls, and therefore of the land; and things 
movable at pleasure, without disturbance of any part 
of the land or structure, or severance of any portion of 
matter, may yet beso much part of a single whole with 
some annexed thing as to be reckoned one with it, and 
therefore one with the land or structure itself. 

Now, a fixture being a thing originally movable, but 
which has been so annexed to the soil as to become 
part and parcel of it, the rules by which to ascertain 
what kind of annexation will have that effect, or when 
a thing becomes a fixture, are to be sought in those 
instances in which the exceptional privileges above re- 
ferred to have not intervened; and cases which have 
turned upon those exceptional privileges are only so 
far applicable as that the attempt to bring the things 
in question within the privilege imports that they 
would be otherwise within the rule. Properly, there- 
fore, there are only two kinds of fixtures—or, rather, 
there is only one kind divided into two classes. All 
things which are annexed to the land are fixtures; 
but of those things some are, as between certain per- 
sons, subject toa right in one to remove them, or are 
movable fixtures. This is the most accurate and 
convenient use of the word. The word, however, is 
not technical, and as actually used is of fluctuating 
meaning, so that in the construction of instru- 
ments (Wiltshear v. Cottrell, 1 E. & B. 674), and 
even of pleadings, after verdict (Sheen v. Richie, 5 
M. & W. 175), it has been extended to include mere 
chattels. 

The first question, therefore, is (taking the word in 
the sense above stated), what are fixtures? 

And first, the most crucial case upon the question of 
fixtures would arise, where the true owner of immoy- 
able property claimed it against the supposed owner, 
or where possession or the right to possession reverted 
to him after the termination of an exceptional privilege 
of removal. In these cases, if in the one case the 
supposed owner, or,in the other case the person whose 
exceptional right of removal was terminated, had 
affixed things so as to make them part of the immov- 
able, the property in the things affixed would belong 
to the owner of the immovable; but as to all things 
upon the premises which were still chattels, the 
property would remain in their originalowner. Thus, 


in an action of trespass, or trover, or waste between 





the true owner and the supposed owner, or between 
the owner and one whose exceptional privilege of 
removal had expired (as between landlord and tenant), 
the decision as to whether the things sued for were 
recoverable by the one or by the other would turn 
upon the question whether they were or were not 
fixtures. This case arose in Fitzherbert v. Shaw, 1H, 
Bl. 258, where the purchaser of land had brought an 
action of ejectment against a tenant who held over 
after the determination of his tenancy by notice to 
quit; and after the bringing of the ejectment an agree- 
ment was made by which judgment in ejectment was 
given, but execution was stayed for a limited time. In 
an action in the nature of waste against the tenant for 
the removal of alleged fixtures, the court held that the 
agreement was in substance that, in consideration of 
the continued occupation, the tenant should deliver 
up the premises in the condition they were in at the 
time of the agreement. Now as it was only the premises 
that were to be delivered up, it certainly becamea 
question what was included in the premises; and the 
agreement only operating in derogation of the ordinary 
right of a tenant to remove, the owner could only 
recover for such things as, but for that right, would 
by annexation have become immovable, but not for 
mere chattels. Things, therefore, in respect of which 
the landlord was in that action held entitled to recover, 
must have been held to have been so annexed, and 
not to be mere chattels. It must be added, however, 
that in this obscurely reported case, among the articles 
in respect of which the landlord recovered were some 
which, as merely resting by their own weight, would 
not at the present day be held to be fixtures. See Wans- 
borough v. Maton, 4 A. & E. 584; Wiltshear v. Cottrell, 
1E. & B. G74. 

In the case of Heap v. Barton, 12 C. B. 274, on the 
other hand, where the tenant had by disclaimer deter- 
mined his tenancy and made himself a trespasser, and 
upon ejectment had made a similar agreement to that 
in Fitzherbert v. Shaw (and as to which Williams, J., 
said, at p. 277, “‘it postpones the evil day; but when it 
comes, it comes with all its consequences’’), is equally 
uninstructive, because the articles in question were 
clearly fixtures. 

A second case is that which arises between heir 
and executor, where the law having, by the general 
description of realty, made as it were a statutory con- 
veyance to the heir, he is only entitled to those things 
which come under that description, which, so far as 
goods are concerned, can be only such as have become 
part and parcel of the land. Although the old notion 
of favoring the heir might have been expected to have 
warped the rule in his favor, the cases do not justify 
that expectation, and this instance is the one selected 
by Bailey, J., asfurnishing the ‘general rule relating 
to the right to fixtures.” Colgrave v. Dios Santos, 2 
B. & C. 76. 

A third case is that relating to vendor and purchaser, 
where real property has been sold by words of general 
description, and the question has been, what articles 
have been so affixed as to be part of what was sold. 
See Shep. Touch. pp. 89, 90. 

Fourthly — and it is of this class that the recent cases 
furnish the most numerous instances—the question 
has arisen between a mortgagee of premises, asserting 
that certain articles are, as fixtures, included in his 
security, and the mortgagor or those claiming under 
him. With respect, however, to the two last classes, it 
is to be observed that in agreements and deeds of con- 
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yeyance there are frequently indications which specif- 
ically determine the intentions of the parties, and that 
decisions pronounced in such cases are in effect only 
decisions upon the particular instruments, and are 
misleading when taken as authorities upon the general 
question. Of this kind were the decisions in Hare v. 
Horton, 5 B. & Ad. 715, Trappes v. Harter, 3 Tyrr. 603, 
and Waterfall v. Penistone, 6 E. & B. 876; as to the 
two last of which it is only necessary to refer to what 
was said about them in Ex parte Reynall, 2 Mont. 
D. & De G. 522, Mather v. Fraser, 2 K. & J. 536, 
Walmesley v. Milne, 8 W. R. 138, 7 C. B. (N. 8.) at pp. 
133, 134, and Cullwick v. Swindell, 15 W. R. 206, L. R. 
3 Eq. at pp. 253-255. 

And here, though somewhat out of the track of the 
inquiry what are and what are not fixtures, it may be 
convenient to notice two points which have arisen and 
been decided with respect to mortgages which have in- 
cluded fixtures, although both seem sufficiently clear. 
The first is that a mortgage of premises will carry, not 
only things affixed at the time of the execution of the 
mortgage, but also things subsequently affixed by the 
mortgagor in possession. This has been frequently 
held, and it will be sufficient to refer to Ex parte 
Belcher, 4 Dea. & C. 703, 716 and Walmesley v. Milne, 
8 W. R. 138, 7 C. B. (N. S.) 115. The second point is 
that an equitable mortgagee has in this respect the 
same rights as alegal mortgagee. This point has been 
decided as often and almost as early as the other. Ex 
parte Reynall, 2 Mont. D. & De G. 443; Ex parte Price, 
id. 518; Ex parte Tagart, De G. 531; Williams v. Evans, 
23 Beav. 239; Longbottom v. Berry, L. R., 5 Q. B. 123. 

Fifthly, the same question arises where a writ of fi. fa. 
has been executed against the goods and in the house 
of the execution debtor, being the owner of the free- 
hold, and articles affixed by him have been reckoned as 
part and parcel of the land so as to escape the opera- 
tion of the writ. 

With respect to the instances above mentioned, it is 
to be observed that the cases of heir and executor, and 
mortgagor and mortgagee, have been expressly treated 
as identical by the court of exchequer chamber in 
Climit v. Wood, L. R. 4 Ex. 328, and by Wood, V. C., 
in Mather v. Fraser, 2 K. & J. 536, and the same view 
has been acted on in several earlier cases. 

The case of heir and executor and vendor and pur- 
chaser were so treated in Colgrave v. Dios Santos, 2 B. 
& C. 76. The cases of sheriff and houseowner under a 
fi. fa. and mortgagor and mortgagee were so treated in 
Winn v. Ingilby, 5 B. & A. 625, and in Mather v. Fraser, 
2K. & J. 550; and although in Haley v. Hammersley, 3 
De G. & J. 587, Lord Campbell declined to rest on the 
analogy, he did not deny it. 

Sixthly, the question of what are fixtures also pre- 
sents itself in the inquiry arising under various acts of 
parliament, what things can be reckoned as part of a 
tenement so as to increase its annual value. This ques- 
tion, arising under settlement law, has been judged by 
the case of heir and executor. Rex v. Otley,1B.& Ad. 
163. The like question might formerly have arisen with 
respect to the £10 household franchise, and may now 
arise with respect to the lodger franchise, under 30 and 
31 Vict. c. 102, §4. Thirdly, the question has been raisea 
in connection with poor rates, which are directed to be 
assessed according to the annual value of the rated 
property; but the decisions under this head make the 
point immaterial, since it has been held that if the 
annual value of tenements is in fact enhanced by 
the use of the thing, it makes no matter whether it 





(the thing) is or is not a fixture. ‘‘ Even where the 
machine has not been attached, a house has been held 
ratable in respect of it, if the value of the house was 
increased by the machine.’’ Lord Denman, C. J., King 
v. Birmingham and Staffordshire Gas Light Company, 
6 A. & E. 634; see, also, Queen v. Southampton Dock 
Company, 20 L. J. M. C. 155. 

It is a similar question whether things are part of a 
house or building so as to enable the owner to require a 
company, acting under the lands clauses consolidation 
act, 1845, to take the whole by a notice given in pursu- 
ance of section 92 of that act. Gibsonv. Hammersmith 
Railway Co., 11 W. R. 299, 32 L. J. Ch. 337. 

Seventhly, it also presents itself under the doctrine 
of the common law that larceny can only be commit- 
ted of goods and chattels, but not of any thing attached 
to or forming part of the land; but no assistance is 
derived from decisions upon this subject, though the 
analogy has misled at least one decision on a ques- 
tion arising between landlord and tenant. Grymes v. 
Boweren, 6 Bing. 438. It arises in several other cases 
which turn upon the question of whether the things in 
question are goods and chattels. Thus, 

Eighthly, at common law it depends on whether the 
things in question are or are not goods and chattels, 
whether an action of trover will lie for them, or 
whether their price can be recovered under a count 
for goods bargained and sold. Here the question of 
fixtures or no fixtures is directly in point, and decis- 
ions that an action would not lie because the things 
sued for were so affixed as to make them no longer 
goods and chattels would seem to be authorities upon 
the question of fixtures, clear of all embarrassment 
caused by the tenant’s exceptional privilege of re- 
moval. And so the matter was, in fact, treated in 
Minshull v. Lloyd, 2 M. & W. 450, where Parke, B., 
expressly says (at p. 459) that though the fixtures there 
were removable (tenant’s) fixtures, the tenant’s right 
of removal would not have entitled him to sue in 
trover for them; and so it was expressly decided in 
Macintosh v.: Trotter, 3M. & W. 184. And this seems 
the reason of the thing, notwithstanding an expres- 
sion to the contrary in the judgment of Maule, J., 
in Wilde v. Waters, 16 C. B. 651, which appears to 
countenance the idea that the tenant could maintain 
an action of trover where other persons could not; 
and it is also in accordance with what was said in the 
Exchequer Chamber in Dumergue v. Rumsey, 12 W. R. 
205; 2 H. & C. 790. An actiom of trover, then, will 
only lie if the fixtures have been severed and then 
converted, as in Dalion v. Whittem, 3 Q. B. 961; if 
they have not, the remedy is by a special form of 
action, as in London and Westminster Loan and Dis- 
count Company v. Drake, 7 W. R. 611; 6 C. B. (N. 8.) 
798. 

The point with respect to the action for, goods sold 
and delivered was decided in Lee v. Risdon, 7 Taunt. 
188, where that form of action was held not to lie for 
the price of fixtures, they not being goods and chattels. 

Ninthly, it arises under the “ orderand disposition ”’ 
clause of the Bankruptcy Acts, and under the Bills of 
Sale Act, the first of which refers only to “goods and 
chattels,’’ and the second to “personal chattels.”” As 
to the first, since, after some conflict of opinion, it has 
become settled that the words of the clause do not in- 
clude removable (tenant’s) fixtures, decisions as to 
what things are so affixed as not to come within this 
clause are decisions as to what are and what are not 
fixtures properly speaking. Ex parte Barclay, 5 De G. 
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M. & G. 403, 410. Under the second act a similar ques- 
tion arose in Mather v. Fraser, 4 W. R. 387; 2K. & J. 
536, where, on the ground that the property included 
in a mortgage consisted of fixtures, the vice-chancel- 
lor held that it did not need registration under the act. 

Tenthly, if the fact of annexation to the freehold is 
by itself sufficient to prevent the right of distress at- 
taching to things so annexed, notwithstanding the 
things so annexed are as between landlord and tenant 
removable by the tenant, a decision against the right 
of distress would be a clear decision as to the question 
of fixtures in general and would stand wholly unrelated 
to the exceptional privilege of removal. Such was the 
case of Hellawell v. Eastwood, 6 Ex. 295, which, how- 
ever, has, apparently withont much consideration of 
the ground of the decision, been repeatedly distin- 
guished in fixture cases on the mere ground that it was 
a case between landlord and tenant. See 12 Cl. & F. 
812; 2K. & J. 536; L. R.5Q. B. 187. It is difficult to 
know what to do with acase which is set aside and left 
standing out of the way, while the grounds on which 
it is decided are overruled. That decision clearly pro- 
ceeded on the ground that the machines there distrained 
were not part of the freehold (any more than carpets), 
and that (which tests the former) they would have 
gone to the executor and not to the heir, both these 
propositions have been since authoritatively denied 
(see the cases cited). Either it must be taken that, 
though the rules there laid down as tests of fixture or 
no fixture have been approved, yet their application is 
dissented from; or, if that case was rightly decided, it 
will follow that, although the landlord cannot distrain 
upon his own fixtures, which must needs be part of the 
thing demised (as was the case in Pitt v. Shew, 4 B. & 
A. 206, though the distinction was not noticed), yet he 
can distrain upon the tenant’s (removable) fixtures, 
provided, that is, it can be done without damage; and 
every case which distinguishes Hellawell v. Eastwood, 
on the mere ground that it was a case between landlord 
and tenant, tends to affirm the latter proposition. 

The instances above enumerated fall into three 
classes: first, those where the question has been 
whether the things in question fall strictly under the 
description of goods and chattels (7, 8 and 9); second, 
where the question has been whether they form part 
and parcel of the land, so as to increase its annual 
value, or to be freed from execution under fi. fa., or 
from distress (5, 6, 10); and third, whether, as part and 
parcel of the land, they are recovered, transmitted and 
alienated with it (1, 2, 3, 4). The first two questions 
seem identical, nor is it possible to find any difference 
capable of an explanation between any of the three. 

Let us, therefore, seek in the cases thus enumerated 
the test of what are fixtures; and although it is not 
possible to find any reason for the application of dif- 
ferent rules to those several cases, or to find in the 
decisions themselves any principle of distinction laid 
down, yet, that it may be seen what was the nature of 
the authorities cited, it shall be stated to which class 
each case quoted belongs. 

First, then, to convert a movable into a fixture, an 
actual annexation is necessary; it is not sufficient that 
the thing stands fast by its own weight, even though it 
has a fixed bed or foundation prepared for it. In Rex 
v. Otley, 1 B. & Ad. 161, a settlement case, where, 
unless a wooden windmill resting on a brick founda- 
tion were reckoned as part of the tenement, the annual 
value would not be enough to create a settlement, 
Bayley. J., said, at p. 165: ‘‘The question is, whether 





the mill be parcel of a tenement? To be so, it must be 
part or parcel of the freehold. Now, it is not parce} 
of the freehold unless it be affixed to it, or to some. 
thing previously connected with it. Here, the mill wag 
not affixed to the land, but merely rested on a founda. 
tion of brick.” 

The sessions have found that, if it had stood upon the 
ground, it would have worked as well. If it had, the 
only difference would have been that it probably would 
have rotted. This is analogous to the case of a barn 
set upon pillars, and that is nothing more than a chat- 
tel. The windmill in this case would clearly have gone 
to the executor, and not to the heir; and Parke, J., 
says at p. 166: ‘“‘To constitute a tenement it is neces- 
sary that the structure should be affixed to the soil 
or to something annexed to the scil. Here the wind- 
mill rested merely upon the brick foundation, with- 
out being annexed to it by cement.’’ To the same 
effect is Horn v. Baker, 9 East, 215, a case under 
the order and disposition clause; Wansborough y, 
Maton, 4 A. & E. 884, a case of trover; Wiltshear y, 
Cottrell, 1 E. & B. 674, a case between vendor and pur- 
chaser; Mather v. Fraser, 2 K. & J. 559; Ex parte 
Astbury, 17 W. R. 997, L. R. 4 Ch. 630, 638, 9, and Long- 
bottom v. Berry, L. R. 5 Q. B. 129, 139, No. 30, 
cases between the mortgagor and mortgagee. See 
also Beaufort v. Bates, 10 W. R. 200, 3 De G. F. & J. 381. 
The object and effect of the fixed structures in these 
cases being merely to raise the articles in question off 
the ground, but not to keep them fast and immovable 
by fixing them to the ground, or to any thing annexed 
to it, the cases differ from that where a thing is held 
firm by fitting, without any fastening, into a hole pre- 
pared forit. In this last case, however, the same rule 
has been applied, and looms fitting into an ironed hole 
in the floor, called a loom-foot, were held (between 
mortgagor and mortgagee) not to be fixtures. Kay v. 
Hutchinson, 23 Beav. 413; see also Boyd v. Sharrock, 16 
W. R. 102; L. R. 5 Eq. 79, 80. Poles for clothes 
lines, fitting into wooden sockets in the ground, might 
furnish another example; although the wooden tops 
used to keep the water out of the sockets, when the 
poles were not in use, would be an instance on the 
opposite side. If a thing, though standing by its own 
weight, is besides embedded (as in Ex parte Astbury), it 
scarcely needs to be said that it is not within the above 
description. 

But, secondly, it is not necessary in order to make a 
thing a fixture that any very considerable force should 
be required to disengage it. ‘‘ Every thing (says Maule, 
J.) is removal; it is in all cases but a question of de- 
gree.” 16C. B. 641, in Wilde v. Waters. But although 
the degree, materially and physically, to which a thing 
is affixed may be so great as to supersede every other 
consideration, yet in the lesser degrees of fixedness the 
question is largely determined by the nature of the 
article and the purpose of its annexation. How slight 
an annexation will suffice to establish the character of 
a fixture, if the remaining circumstances are favorable, 
may be seen from what is said by Wood, V. C., in 
Mather v. Fraser, 2 K. & J. 536. ‘ According to the 
old rule of law, if that which would otherwise have 
been a chattel had been affixed to the soil, whether by 
nails, screws or otherwise, it passed along with the 
soil to which it was so fixed. In the relation of land- 
lord and tenant, but in that relation alone, the rule of 
law was relaxed for the encouragement of trade.” 
This case, which was between mortgagor and mort- 
gagee, is in accordance with the decisions in the simi- 
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Jar cases of Place v. Fagg, 4 M. & R. 277; Walmsley v. 
Milne, 7 C. B. (N. 8.) 115; Eo: parte Reynall, 2 Mont. D. 
& De G. 443; Ex parte Cotton, id. 725; Ex parte Belcher, 
4 Dea. & C. 703; Cullwick v. Swindell, 15 W. R. 206; L. 
R.3 Eq. 249; Boyd v. Sharrock, L. R. 5 Eq. 72; Climie v. 
Wood, L. R. 4 Ex. 528; Longbottom v. Berry, L. R. 5 
Q. B. 123, to which may be added (on account of the 
opinions expressed in it, although, according to Dallas, 
C. J., it did not necessarily turn upon the question of 
fixture or no fixture) the case of Stewart v. Lombe, 1 
Brod. & B. 506, where a windmill, similar in other 
respects to that in Rex v. Otley, differed from it in 
being fastened by ties to the ground. The parallel 
cases of Fisher v. Dixon, 12 Cl. & F. 312, between heir 
and executor; Wilde v. Waters, 16 C. B. 617, a case of 
trover (as to which see also Dumergue v. Rumsey, 12 
W. R. 205; 2H. C. 777, per Williams, J., 790); Rex v. 
St. Dunstan’s, 4 B. & C. 686, a settlement case; Winn v. 
Ingleby, 5 B. & A. 625, a case of fixtures taken under a 
fi. fa. against the owner of the freehold of the house; 
and Horn v. Baker, 9 Kast. 215, a case of order and 
disposition (followed by other cases which are summed 
up in Ex parte Barclay, 5 De G. M. & G. 403, are all to 
the same effect. Colegrave v. Dios Santos, 2 B. & C. 76, 
a case of trover between vendor and purchaser, may 
be also referred to, but it is in fact no authority as to 
what are fixtures, for some of the things there sued 
for were clearly fixtures, and for that reason the plaint 
necessarily failed in the whole. See per Abbott, C. J., 
p. 78. — Solicitors’ Journal. 


a 
LEGAL OBITUARY. 


JUDGE HIRAM DENIO. 


Hiram Denio, formerly judge of the court of appeals, 
died at his residence in Utica, on Sunday, the 5th of 
November. 

He was born at Rome, in this State, on the 21st of 
May, 1799. He commenced the study of the law with 
Judge Hathaway, at Rome, in 1816, and afterward 
went to Whitesboro and entered the office of Storrs 
& White, where he remained until 1821. In that year 
he became a partner of Wheeler Barnes, Esq., a lawyer 
in established practice at Rome. In October, 1825, he 
was appointed, by the court of general sessions, dis- 
trict attorney to succeed Samuel Beardsley, Esq., and 
held the position for nine years. Meantime, and in 
1826, he removed to Utica and became a partner of E. 
A. Wetmore, Esq. In 1834 Mr. Denio was appointed 
acircuit judge for the fifth circuit. In 1836 he formed 
acopartnership with the Hon. Ward Hunt. In June, 
1853, he was appointed to fill a vacancy on the bench 
of the court of appeals, and was twice afterward 
elected to that position, retiring in 1866. 

Judge Denio married, in May, 1829, Miss Ann H. Pit- 
kin, of Farmington, Conn., by whom he had three 
children, one only of whom survives. 

In October, 1868, he was stricken by a paralytic 
stroke, from which he never fully recovered, and his 
death was anticipated for some time before it occevrred. 

Asa judge, Mr. Denio held a very high rank. His 
broad views, sound judgment and great legal learning, 
gave to his opinions a weight and value not always 
accorded even to the opinions delivered from the 
appeals bench, while the purity and benevolence of his 
heart and the rectitude of his life endeared him to all 
who had the honor to know him personally. 





CORRESPONDENCE. 
THE COURT OF APPEALS. 


To the Editor of the Albany Law Journal: 

_ In an equity suit, lately decided in the court of 
appeals, which had been brought by executors against 
a hundred or more parties, for the purpose of settling 
a large estate and directing its distribution among con- 
testing parties, I observe that, in the opinion given on 
its decision, the court say: ‘‘ The heirs of the daughter 
have not appealed from the judgment. They are the 
only parties prejudiced by that provision of the judg- 
ment, etc. This provision of the judgment cannot be 
corrected by this court.’’ 

And again: “The two defendants last named have 
not appealed from the judgment, and cannot, there- 
fore, ask for any modification thereof favorable to 
them.”’ 

Are we to understand, from this language, that the 
court of last resort cannot modify a judgment in favor 
of a respondent? That when the court has got posses- 
sion of a case it can modify only in behalf of an appel- 
lant? And that, unless a party puts himself in the 
position of an appellant, he can have no judgment 
or decision in his favor in the court of appeals but an 
affirmance ? 

Such has not hitherto been understood to be the 
jurisdiction of the court of last resort in this State. 
But now, for nearly one hundred years, whenever the 
court got possession of a case by a valid appeal by any 
party, it has been the invariable practice for it to 
make such decree as was just, without any reference 
to the position any party might occupy as appellant or 
respondent. 

The old court of errors never recognized any such 
limitation to its powers of doing complete justice. 
The cases of the James will, in 14 Wendell, and the 
Lorillard will, in 16 Wendell, show very clearly the 
former practice, and it is pretty important that it 
should be known, if there is to be a change of so salu- 
tary a rule, and if so, upon what it is founded. 

No authority is cited, in the opinion I have referred 
to, for the position taken, and I have looked in vain in 
the constitution and the statutes for such authority. 

The constitution merely says: ‘‘There shall be a 
court of appeals,’’ and does, in no respect, speak of its 
powers. 7 N. Y. St. at Lar. 810, § 2. 

The statute says: ‘‘The court of appeals instituted 
by the sixth article of the constitution shall possess all 
the powers and jurisdiction heretofore possessed by 
the existing court of appeals.” 7 N. Y. Stat. at Lar. 
670. 

The then existing court of appeals had ‘full power 
to correct and redress all errors that have happened in 
the present supreme court and court of chancery and 
that may happen in the supreme court organized by 
this act, and all laws relating to the court for the cor- 
rection of errors, the jurisdiction, powers and duties 
thereof, shall be applicable to the court of appeals.” 

And the court “ shall examine all errors that shall be 
assigned or found in any record brought up, and shall 
reverse or affirm such judgment or give such other 
judgment as the law may require.” 4N. Y. St. at Lar. 
557, 88 8 and 10. 

The powers of the old court of errors were defined by 
the Revised Statutes, in these words: ‘‘ The court shall 
examine all errors that shall be assigned or found in 
any record brought from the supreme court, and shall 
have power to reverse or affirm the judgment of the 
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supreme court, or to give such other judgment as the 
law may require. 2 .N. Y. St. at Lar. 173, § 25. 

And upon any decree of chancery being brought by 
appeal to the court, that court shall examine all errors 
that shall be assigned or found in such decree, and shall 
have power to reverse, affirm or alter such decree and 
to make such other decree therein as justice shall 
require. Id. § 27. 

And the Code, § 12, says: *‘ The court of appeals may 
reverse, affirm or modify the judgment or order ap- 
pealed from in whole or in part, and as to any or all of 
the parties.” 

Now, allow me to ask, for the information of the bar, 
if any of your regders will beso good as to point out to 
us practitioners, wether there is indeed any such great 
change in the admfhistration of the court of appeals, 
and if there is, upon what authority it is founded ? 

It is of the last importance that we should know, and 
that at once. Yours, 

A PRACTITIONER. 


——_ e#e ——___ 


GENERAL TERMS. 


2d Tuesday in November, third department, Sche- 
nectady. 

3d Tuesday in November, fourth department, Syra- 
cuse. 
: 2d Monday in December, second department, Brook- 
yn. 


—— > 


LEGAL NEWS. 


The United States supreme court decides that a 
State cannot levy a tax upon the tonnage of a vessel. 


George C. Bates, Esq., has been appointed United 
States prosecuting attorney for Utah. 


W. W. Goodale, a prominent lawyer cf Oneida, Mad- 
ison county, N. Y., died very suddenly on the 24th ult., 
of paralysis. 


The attorney-general, in his report to congress, will 
show that the new department of justice has incurred 
much less expense than under the old system, where 
each department had a law bureau by itself. 


Two New Jersey farmers, Simon Kent and Thomas 
J. Vangiesen, have applied to Surrogate Lawton, of 
Albany, N. Y., for letters of administration upon the 
estate of Anneke Jans. They claim to represent the 
heirs, 105 in number, mostly residents of New Jersey. 


A pocket book, the property of the claimant of the 
Tichborne baronetcy, has been found at Wagga 
Wagga, where he formerly resided. The book con- 
tains some important entries in the handwriting of 
Decastro, and its possession is being contested by the 
agents of the litigants in Tichborne v. Lushington. 


Hon. William M. Evarts, late attorney-general, 
and Hon. Benjamin R. Curtis, late a justice of the 
United States supreme court, have been appointed 
counsel for the United States before the tribunal 
which is to meet in Geneva on the Alabama ques- 
tion. Mr. Evarts accepts the appointment. Judge 


Curtis is expected home from Europe within a few 
days, and the appointment awaits his return. Mr. 
Cushing, of Massachusetts, and Mr. Meredith, of Penn- 
sylvania, had previously been appointed. Mr. Cushing 
has accepted the appointment, and Mr. Meredith has 
declined from inability, as it is understood, to make 
the sea voyage at rn inclement season of the year. It 





is expected that Judge Curtis will accept, in which case 
the government will be represented before the tribunal 
by Messrs. Cushing, Evarts and Curtis. 


A Washington special to the New York Tribune says, 
that misstatements have been made in regard to the 
delivery of the decision in the legal-tender case, de. 
cided by the supreme court last spring. Chief Justice 
Chase, it is thought, will give the dissenting opinion, 
but thus far no opinion or written decision has yet 
been prepared, and it is not yet known who will pre- 
pare the decision of the court. It will not be an- 
nounced until the last week of the present adjourned 
term. 


In the United States supreme court, on the 30th ult., 
after the business of the court was concluded, Attor- 
ney-General Akerman rose and announced the death 
of Hon. Thomas Ewing. Mr. Akerman paid a high 
tribute to the memory of the deceased gentleman, and 
presented resolutions adopted by the members of the 
bar on Saturday. The chief justice in reply said: ‘The 
court shares with the bar sentiments expressed by 
their resolutions, which will be entered upon the 
records in accordance with their request. We all feel 
that whatever honors can be paid to the memory of Mr. 
Ewing are properly paid. This is the record of a youth, 
patient in toil and full of aspirations, of a manhood 
worthily employed in various’ and honorable public 
trusts, and in forensic labors which gave us frequent 
occasion to note the remarkable grasp and vigor of his 
intellect, and the great variety and extent of his attain- 
ments, protracted and serene old age, and of the calm 
and peaceful death, surrounded by children worthy of 
their father. To a family and friends the death of a 
relative and friend so honored and beloved, however 
long deferred, comes always too soon, counting our- 
selves as not least affectionate among the friends of Mr. 
Ewing. We yet find, and doubt not that all near to 
him in friendship or relationship will ever find conso- 
lation in reflecting upon the greatness of the example 
he has left for the imitation of his countrymen.” 


——e © o—__—_ 


Little by little the cumbrous forms of marriage cere- 
mony are being dispensed with. Recognizing marriage 
as a civil contract, people are getting to reduce it to its 
briefest terms. It need not take five mmutes, when 
once it was strung out for an houror two. What effect 
this will have on civilization in general is too ponderous 
a question for present consideration. We wish simply 
to show how simply and neatly the thing is done in 
Illinois. It is said that the young justice was green. 
We do not think so. He wassmart. But here is the 
“record” as we cut it from a daily newspaper: 

“ A green young justice of the peace out in Illinois 
was recently called upon, for the first time, to perform 
a marriage ceremony. He nervously looked through 
“Every Man His Own Lawyer” and “ Haine’s Town- 
ship Laws,” but failed to find the desired form. The 
crowd grew impatient, and he told the couple to hold 
up their right hands. This done, he pronounced the 
following charge: ‘You and each of you do solemnly 
swear that in the cause now upon hearing, you will tell 
the truth, the whole truth, and nothing but the truth; 
and that you will love, honor, cherish and obey each 
other during the terms of your natural lives, so help 
you God.’ Both answered solemnly, ‘I will,’ and the 
justice charged them a dollar each and pronounced 
them man and wife.” 
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REVISION OF THE FEDERAL STATUTES. 


The commissioners appointed last session of con- 
gress for the purpose of revising and consolidating 
the statutes of the United States are pursuing their 
labors with much zeal and success. Several titles 
have been already consolidated, while so much pre- 
liminary work has been gone through, in respect to 
all the titles, that these may be expected to appear 
henceforth in rapid succession. The commissioners 
are of opinion that their functions are merely to 
prune the statute books of all obsolete and contradic- 
tory provisions, and to re-distribute the remainder on 
a logical plan under appropriate heads. The commis- 
sioners consequently do not trouble themselves with 
questions of legal amendment. A reform of the mere 
letter of the law, however, is sometimes as difficult of 
accomplishment, and as slow to receive the sanction 
of a legislature, as if the amendments related to sub- 
stantive doctrine. When the whole law is welded 
into a single act, and is then presented as one har- 
monious whole to a legislative assembly, such a body 
naturally is slow in passing so comprehensive a meas- 
ure. The commissioners for revising and consolidat- 
ing the statutes of the United States have adopted 
an ingenious and very effective device for overcoming 
this legislative repugnance to swallowing camels, even 
when they are declared to be the merest matters of 
form. The commissioners do not intend fusing the 
statutes of the United States into a single whole, pos- 
sessing such an epic unity of parts that none of them 
could be omitted without disfiguring the whole work. 
On the contrary, they are preparing not one consol- 
idation act for the whole Union, but a series of dis- 
tinct statutes, any one of which may be accepted or 
rejected by congress without in the least interfering 
with the legal merits of the adjacent revised statutes, 
as far as a similar recognition is concerned. 

Even though possibly congress may not adopt all 
the statutes prepared by the commissioners, yet, under 
the mode of digestion and arrangement referred to, it 
is certain that the commission will not end, like so 
many enterprises of a similar character, both here and 
elsewhere, in a total failure. 

Bentham it was who first directed the attention of 
Anglo-Saxon nations to the importance of a well- 
expressed legal system, as distinguished from one 
aiming at jural perfection. ‘‘ Whate’er is best admin- 
istered, is best,” is the sentiment of the highly philo- 
sophic poet, Pope. But, without going to the extent 
of supposing that forms of law are more important 
than its substance, no one will deny that whether the 
law be in itself good, bad or indifferent, the facility 
with which a knowledge of it can be attained by the 





professional man is a matter that calls for the utmost 
attention of the legislature. No matter, indeed, how 
scattered the statutes on any particular branch of law 
may be, the compiler of a text-book usually collates 
and arranges them, or at least treats of them, in the 
logical and not the chronological order. But there 
are many statutes in the federal archives that are not 
the subjects of any text-book; and there are also 
many text-writers who fail to exhaust the category 
of statutes to which they apply themselves. An 
authoritative selection of the statutes, therefore, is a 
work which no private competition can supersede or 
render useless. 

The present commissioners have divided their labors 
into seventy-two heads or titles, and under each of 
these they are placing side by side, in logical order, 
the disjecta membra of the statutory provisions relat- 
ing to each head or title. Let us, for instance, at 
present endeavor to ascertain what the law is, that 
relates to the executive power. In order to acquire 
this knowledge we must search the federal statutes 
from first to last, and we must then study such enact- 
ments or sections of enactments as we find relate to 
the topic we are considering. Even after the most 
scrutinizing process we can hardly be certain that we 
have performed an experimentum crucis, and omitted 
no provision whatever that bears upon the question 
in hand. But it is not likely that commissioners 
appointed for the special purpose of revision will 
overlook any statute or section relating to any branch 
of their labors. However, even if they are guilty of 
the most culpable degree of negligence in this respect, 
the public are guaranteed against any injury that 
would otherwise result from the commissioners’ re- 
missness. The legislature will declare that the stat- 
utes and sections not comprised in the commissioners’ 
drafts are repealed. The public are then released from 
all further anxiety as to whether the inductio made 
by the commissioners is complete or not, The legis- 
lative fiat makes it so. 

A revision and consolidation of the federal statutes 
is more practicable and necessary than a similar pro- 
cess respecting the enactments of any State. Statutes 
of the latter class have a foundation in the common 
law, which the federal statutes have not. Our great 
constitution, like the orb of day, was launched on 
space without any thing to support it but the eternal 
principles of natural justice. The articles of the con- 
stitution, therefore, and the federal statutes rest on 
no unseen or uncertain foundation. They can be 
treated alone and singly, without reference to any 
extraneous body of law. But State statutes are only 
a very small part of the whole civil law of the State. 
A case in any of the New York courts is argued, not 
only on the basis of the statutes passed by the State 
of New York, but also with reference to the common 
law of England, and the statutes of England passed 
before the rise of the American Union. Nor can a 
single case decided in any of our States or in the 
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united kingdom, on the same subject, be regarded as 
wholly irrelevant to the inquiry going on in the New 
York court, if the English case referred to be at all 
founded on the common law, and is not wholly built 
on a recent local statute. 

For the reasons just mentioned, a consolidation or 
code of the whole civil law of any State, which re- 
tains a respect for precedent, is considered by many 
to be well nigh impossible. Rome, indeed, fre- 
quently codified her laws, but imperial Rome was 
revolutionary as regarded jurisprudence. The em- 
perors overthrew, by constitution after constitution, 
the deepest foundetions of the political and civil rights 
of the early Romans. When so much was destroyed, 
it was comparatively easy to codify, or put into a 
single volume, all that was left of the old law, 
together with the imperial additions thereto. In 
France, in like manner, the first Napoleon success- 
fully carried out his darling design of codifying the 
various departments of French law. But, in Eng- 
land, or with ourselves, where revolution has left 
untouched the leading laws of property, and where 
every case in the English law reports has authority, 
it is impossible to put our immense mass of common, 
equitable, judge-made and statutory provisions into a 
single volume. The civil code of the State of New 
York does not profess to do this, but refers to extra- 
neous cases. It resembles the institutes of Justinian 
rather than the code or Pandects. The non-enact- 
ment of the civil code, therefore, has not been owing 
to its destruction of any part of our jurisprudence and 
its leading to a corresponding enlargement of the 
area of judicial discretion unfettered by precedent, 
but is attributable to the fact that it made various 
changes in the law which the legislature was not 
willing to accept. 

The English law digest commissioners intended 
codifying the whole law of England, both statutory, 
common and judge-made. But, on reckoning the 
cost and size of the work, it was found by the com- 
missioners that any complete abstract of English law, 
as it is, with the cases, would fill at least a hundred 
volumes, and would cost a sum, for the computation 
of which recourse should be had to Algebra. Know- 
ing well that the house of commons would not will- 
ingly pay for so voluminous a handy-book, the Eng- 
lish commissioners have rested from their labors. It 
would be useless for them to consolidate the statutes 
alone (although indeed there has been for several 
years past another commission appointed in England 
for that purpose), since statutes without cases in civil 
law are the mere parchment without the stamp, wax, 
or writing. All civil law is really case-law. In other 
words, even a statute has not the legal significance 
intended by the legislature, but merely the interpre- 
tation given it by the judges. So truly was it said 
by the judges to Charles the First, that “every stat- 
ute hath its interpretation.” The legislature, indeed, 
can correct, by a fresh enactment, any perverse ten- 








dencies of the judges; yet, strange to say, whenever 
a conflict of jural sentiment has arisen between the 
legislature and the judiciary, as in the case of uses, 
the judges have succeeded in evading the fetters suc- 
cessively forged to check their protean propensities, 

The prospects, then, of our federal commissioners 
cannot be very accurately estimated by reference, 
either, to our State code or the correllative English 
digest, although, indeed, we hope that our code will 
be soon accepted by our State legislature. The fed. 
eral statutes are founded on no common law. They 
are not to be interpreted by reference to cases decided 
under the absolute czar, or a sovereign of limited lia- 
bility and powers. They are not, indeed, their own 
exponents; but, though there is some federal case-law 
there is none of it judge-made, or contrary to the ex- 
press terms of any federal statute. A revision and con- 
solidation, therefore, of the federal statutes are matters 
that are eminently practicable, and which may be fully 
realized before the commissioners’ term of office shall 
have expired. Their labors, in fact, are those of the 
lexicographer, rather than of the jurist. They need 
not fear, while codifying the law on the legislative or 
executive power, that they are repealing, by impli- 
cation, some time-honored rule of the common law. 
Neither can they feel very uneasy in respect of logi- 
cal method. For the federal statutes, being entirely 
positivi juris, do not, in fact, admit of any thing more 
than a sort of mechanical compression, and a plain 
correllation of similar sections. The titles prepared by 
the commissioners will, therefore, as already stated, 
be rather a series of consolidation acts than an attempt 
to mould all federal law into one homogeneous and 
logically distributed statute. With respect to the 
relations of the commission to law reform, it is use- 
less for us to press upon the commissioners the advice 
we have tendered the State commission, and to urge 
them to intersperse their consolidation with reforms. 
For, we believe that the federal commissioners have 
been always unanimous in considering that their 
functions are merely to consolidate without amend- 
ing the substance of the statutes. They will, how- 
ever, by a distinct draft, suggest various reforms of 
the federal law. 

The reports issued by the first commission do 
not contain any explanatory notes. Those commis- 
sioners merely reported the text of the statutes they 
recommended The reports of the present commis- 
sioners have notes appended to each of the sections 
which they propose to alter. These comments are 
not adapted for the instruction of lawyers, but are 
compiled for the information of congressmen. The 
general method adopted to show the nature of the 
proposed change (when it savors of being more than 
a merely verbal one), is, to give in the text the law as 
recommended. A note is then added, which explains 
the nature of the proposed change. This enables the 
reader, at once, to decide whether the old or the pro- 
posed draft is preferable. He has the text of both 
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before him, with an assignment of arguments for the 
change. Each title is, therefore, a complete guide for 
the deliberations of congressmen, so far as the re- 
yision is concerned, and legislators are spared the 
trouble of looking outside the four corners of the docu- 
ment before them in order to ascertain what was the 
wording of the old law on the point in question. 

We wish the commissioners all success. We are 
firmly satisfied that their labors will be completed 
within the term allotted by congress. Another com- 
mission would be a damnosa hereditas, which would 
weary the public, who might not be disposed to make 
allowance for the immense labor that is required to 
“revise, simplify, arrange and consolidate all the 
statutes of the United States.” 





MUNICIPAL GOVERNMENT. 


The recent developments of extravagance and 
fraud in New York city will accomplish little good 
if they do not lead to an impartial and unpartizan in- 
vestigation of the causes of municipal misrule, and 
an attempt to remedy the evil by measures suffi- 
ciently radical and far-reaching, to prevent any prob- 
ability of its recurrence. The trouble is, that New 
York is not alone in its subjection to dishonest rulers, 
the evil having become flagrant in many other cities, 
east and west. By the amount of public peculation, 
and the openness and boldness with which it has lately 
been carried on, the metropolis has been made noto- 
rious. The “rings” there were stronger, and the 
fund passing through their hands was larger, than in 
other localities. And, it may be said, in view of the 
demands for material aid which were constantly made 
upon the men who are now charged with misappro- 
priating public moneys, that their necessities were 
greater. But these facts, while explaining the mag- 
nitude of the official dishonesty, do not explain its 
causes. These causes must be co-extensive with 
the results, and, as the results have been manifested 
in most of our American cities, there must be some 
radical errors in American municipal government. 

City governments have usually, if not uniformly, 
been clothed with the power of managing, within 
their limits, the following matters: police, schools, 
public charities, public health, streets, fire regulations, 
and some other minor concerns. Three of these 
matters, namely, police, schools and charities, are only 
partially local, the whole State being interested in 

ir proper management in a greater or less degree. 
The other matters are wholly local, non-residents 
having only a possible or contingent interest in them. 
It will also be noticed that the departments of police, 
schools and charities have to do with individuals, and 
the departments of public health, streets and fire, 
chiefly with property. The power in cities is usually 
vested in a common council, sometimes with two 
branches, but more frequently a single body, and a 





mayor, who, ordinarily, has the veto power. It has 
become common lately to confer, by legislative act, 
the police, school and charity powers upon independ- 
ent boards, over which the common council has only 
a quasi authority, or none at all. The health and fire 
powers are usually delegated by the council itself to 
subordinate boards who, practically, control them. 
In very many cities there are, in addition, other 
boards, deriving their powers either from the legisla- 
ture directly, or from the common council. 

Some of these boards possess legislative and execu- 
tive power, some only executive, being merely the 
agents of the council in carrying out its ordinances. 
But almost every board assumes to itself the power of 
enacting regulations which are, in effect, ordinances, 
and are usually enforced both by the board making 
them and by police officials. 

One unfamiliar with the workings of American 
municipal government, looking at one of our city 
charters for the first time, would be bewildered with 
the complexity of the system set forth in it, and 
would wonder if so many independent bodies, having 
very little or no inter-connection, could act in har- 
mony. And his wonder would be increased when 
he found, by actual experience, that they did act 
harmoniously together and accomplish their design as 
well as could have been expected had the system 
been much more simple. But, on further investiga- 
tion, he would find that whatever might be the merits 
of multifarious city government, it is very expensive, 
and that it is difficult to determine just when or by 
whom the expense is caused. In other words, the 
complex character of the charter had made it almost 
impossible to fasten responsibility upon any one for 
mistake or malfeasance. 

This multiplication of managing boards is, as it 
seems to us, one reason for the evils which are afflict- 
ing our larger cities, It operates to induce lavish 
expenditure in two ways: First, by diminishing 
individual responsibility ; and, second, by increasing 
the number of persons who have control of public 
funds. While a single body might commit great 
frauds, it would be apt to do less in that direction 
than several, and, besides, it could be more constantly 
and closely watched. Our great mercantile corpora- 
tions are controlled by single boards of directors. If, 
in such a corporation, instead of a single board, the 
powers of management were divided between half a 
dozen, does any one doubt that official peculation 
and fraud would result from such a course? The 
division of power in municipal corporations tends to 
produce the same consequence. 

The division of power and responsibility furnishes 
opportunity and temptation to dishonesty, but the 
principal, the moving, cause of municipal corruption is 
elsewhere. Under the political organization adopted in 
most States, every male citizen over twenty-one years 
of age has an equal voice in the affairs of government. 
This voice is, for the most part, expressed in only one 
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way, namely, in the choice of persons to fill official 
positions. 

In consequence of the almost universal prevalence 
of democratic notions this power of choice in the indi- 
vidual has, in many States, been given the widest 
scope, so that every officer, from the chief executive 
magistrate down to the lowest clerk of inferior boards, 
is elected by the popular vote. Now, there is in 
every community a large class of idle and vicious 
persons, whose chief aim in life is to live in luxury 
without labor. Those belonging to this class gravitate 
toward thickly settled localities, so that cities contain 
always proportiqpately more of them than country 
districts. They more readily combine, too, in cities, 
and, when combined for a political purpose, exert con- 
siderable power. This power they very naturally use 
to put some of their own number in official position. 
Such parties are chosen with the express understand- 
ing that they will use their offices, not for the benefit 
of the public, but for that of their associates. As 
these associates are numerous, without means, extrav- 
agant and clamorous, it becomes necessary for the 
friends whom they have elevated to obtain as great a 
revenue as possible from the place they hold. Their 
previous education has been such that their con- 
sciences are not over-sensitive as to right and wrong, 
so that the only thing that tends to restrain them 
from stealing the moneys of the people is the fear of 
punishment, and they are not unfrequently willing to 
risk something on that score. 

When such a class has tasted the sweets of official 
power, it is at once clamorous for a further share in 
public affairs, and threatens, unless its demands are 
complied with, to abandon its quondam friends and 
_ elevate others. To satisfy this clamor, it becomes 
necessary to find additional positions through which 
further drafts may be made upon the general treasury. 
As the applicants for place are, for the most part, in- 
competent to perform any duties requiring skill, 
sinecures are established, whose occupants receive a 
liberal salary for nominal services. Very soon these 
new officers are found insufficient, and the horde of 
vagabonds begin to intrude into places where knowl- 
edge and skill are necessary, hoping either to be able 
to perform the duties they assume by deputy, or, 
some how or other, to get rid of them altogether. 

When this vicious element has obtained control of 
any considerable share of the municipal government, 
it very rapidly demoralizes the whole, and soon dis- 
honest practices, instead of being a disqualification for 
public confidence, becomes a recommendation there- 
for. 

But we need not follow this cause to its ultimate 
results. Perhaps these have never been reached in 
any American city, even New York. It has gone 
far enough there, however, to show what the results 
would be. Just now there seems to exist a deter- 


mination on the part of honest citizens to so reform 
the municipal system of that city as to prevent a 





recurrence of the evils which have affected its loca 
administration. We will, at another time, make some 
suggestions concerning what we believe should be the 
character of that reform. 


——— +>» —_— 


THE LAW AND THE SAINTS. 


The law relating to polygamy in Utah is clear 
enough. Congressional legislation has removed every 
foot-hold that polygamy was gaining by our indiffer. 
ence. Without a positive legal sanction, indeed, a 
matter that is criminal at common law cannot become 
legal. There is no such thing as acquiescence in 
criminal matters. Even a person who is badly 
beaten, or otherwise severely injured, is not suffered 
by the law to forgive his enemy, acquiesce in his 
wrongs, and compound the felony. Now, polygamy 
is at common law as indictable as bigamy. If the 
public and public prosecutors have in Utah and else- 
where connived at such offenses, these crimes, never- 
theless, acquire no prescriptive validity. Legislation, 
however, has completely removed any doubt that 
might have existed on the point. It has been de- 
cided in England that the first wife of a Mormon is 
not on his death entitled to any share of his property, 
In other words, that a Mormon contract of marriage 
is null and void. But this rule is opposed to the 
maxim, omnia presumuntur, etc. Why may we not 
suppose that Mormons, as well as Jews, will be con- 
tent with one wife each, until they give positive 
evidence of a contrary intention. Even when they 
give such proof by marrying again during the life of 
the first wife, why should this wrong of the husband 
alone divest any rights which the first wife obtained 
by her marriage. Even her consent to the second 
marriage is inoperative against a rule of law and pub- 
lic policy, especially, indeed, as being a married 
woman, she is incompetent to contract with her hus- 
band except in respect to property settled to her 
separate use. The American view of the rights of 
first Mormon wives is certainly more philosophic and 
gallant than the English idea, which implies that a 
Mormon cannot contract even one legal marriage. 

Although we desire exceedingly to see Mormon- 
dom reduced to obedience to the general law of the 
United States, yet it is to be remembered that Utah 
was Mexican soil when Brigham Young and his fol- 
lowers fled thither from Nauvoo, Ill. The Mormons 
have changed the country all arovnd from a howling 
wilderness into a smiling garden. They fell under 
our dominion by the treaty of Hidalgo Gaudaloupe, 
and if they had a voice in the matter they would 
doubtless have preferred Mexican rule to that under 
which Joe Smith was lynched at Carthage after he 
had surrendered himself to Ford, the Missouri gover- 
nor. There is no doubt that the Mormons have been 
grievously persecuted by United States citizens, who 
“drove the saints and spilled their blood” all through 
the via dolorosa of Iowa and adjoining States, until 
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the Mormons reached Utah. Although, then, polyg- 
amy is criminal by our common and congressional 
laws, yet it is not contrary to the law of nature. Be- 
sides, it has been so long acquiesced in by our national 
government that we hope it will be repressed in the 
mildest manner possible, and that the unhappy Mor- 
mons will not be sent once more on their grand tour 
of the North American continent. Jews and Mahom- 
medans may by the laws of their religions have more 
wives than one. Let us then give the Mormons “a 
reasonable time” before the federal legislation of 1862 
and 1870 on the question of polygamy is enforced 
against the prophet. The executive clemency will be 
very judiciously conferred upon the Mormon elder 
who has been already found guilty. We hope and 
believe that polygamy will soon become extinguished 
among us; yet, in our desire for this consummation, 
we do not wish to see the latter-day saints severely 
or unnecessarily punished for their peculiar views. 


ee 


CURRENT TOPICS. 


The financial world has just been alarmed by a 
rumor that South Carolina bonds have been over- 
issued in a quantity almost reaching infinity. The 
evil is also said not to be confined to South Carolina. 
The holder of an illegal bond is, of course, remediless 
against the State or alleged issuing body. But, where 
value has been given for a void bond, the considera- 
tion has failed, and the holder may be able to recover 
the value from the party from whom he has received 
the bond. The latter, however, alas, is usually a man 
of straw, so that the innocent holder for value fails in 
fact, if not in law, to recover any portion of the money 
or value given by him for the bonds. Where bonds 
or other securities are overissued by persons having 
limited issuing powers, the issuers are personally lia- 
ble for having acted ultra vires. If the bonds are 
undistinguishable from those issued intra vires, then 
all are good against the State or civic corporation, as 
the case may be. 


The English newspapers have lately given much 
space to a discussion of the international copyright 
question. There is, to be sure, a great deal to be said 
upon both sides, and the advocates of the respective 
sides appear to have endeavored to say it. The whole 
trouble in the matter is this: If a book worth pub- 
lishing appears in England, American publishers 
immediately reproduce it, and sell it at a rate far 
below what the original publisher can afford. The 
publisher on this side has two advantages: First, he 
has no royalty to pay, and, second, he knows whether 
the work will sell or not, from the reception it has 
met abroad. Of course the English publishers have 
the same chances as to American productions, but the 
balance of literary trade being at the present time in 
favor of Great Britain, the distribution of advantages 
issomewhat unequal. Then, again, there are more 





customers for books here than abroad; the difference 
being so great that in more than one instance publi- 
cations which afforded no pfofit whatever to those 
who first issued them, have proved eminently success- 
ful in this country. It is said that the law advocated 
in England is wholly in the interest of publishers, and 
would be of no benefit to authors. If this be so it 
certainly will not be favored here. We are confident, 
however, that legislation, designed to accomplish all 
that copyright legislation ought ever to accomplish, 
namely, the protection of authors, will meet among 
our people very little opposition. 


There is one subject about which some understand- 
ing should be had between the different nations of the 
earth, and that is the subject of currency. To-day 
every country has its own peculiar kinds and divisions 
of money, which several kinds are to each other as 
the square is to the circle. Travelers and merchants 
experience great difficulty and considerable loss in 
transacting business by reason of variations in money. 
Attempts have been made from time to time to estab- 
lish a coinage which should be current everywhere. 
Success in the matter has thus far been prevented 
partly by the opposition of dealers in money and 
partly by national prejudice. The latter opposing 
force is growing weaker every day; the other, of 
course, will always exist. Sooner or later, however, 
the need of a common currency will become so appar- 
ent that governments will be compelled to take some 
action in the matter. 


The abuse of the franking privilege has led to con- 
siderable legislation, but our national Solons have not 
as yet become bold and unselfish enough to apply the 
only efficient remedy, which is its total abolition. 
There may be satisfactory reasons existing why the 
free carriage of matter by mail should not be dis- 
continued, but we have never met with them. Of 
course, the payment of postage would weigh some- 
what heavily upon those who are now dead-heads, 
and we must expect the office holders, politicians and 
newspapers to oppose it. If our congressmen have 
not enough salary to enable them to afford postage 
stamps, give them a few hundred dollars more. The 
politician can write fewer letters, and the country 
newspapers, which we believe to be, after all, the 
most vehement opponents of reform in this matter, 
must make their sheets enough better to induce their 
subscribers to pay the postage upon them. 


The reason given by the governor of New York 
for the pardon of a person recently convicted of 
seduction under promise of marriage was, that the 
convicted individual was innocent. In almost every 
other offense the prisoner is tried by a jury, probably 
biased in his favor, but here, without exception, it is 
hostile to him. In most crimes the law forbids a 
compromise; in this it encourages one. The witnesses 
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for the prosecution are almost uniformly interested in 
procuring a conviction, and actuated by vindictive 
feelings. Besides, the principal facts are usually 
established by the testimony of a single witness, 
who, by giving her testimony, publishes to the world 
the fact that her reputation should be bad. We are 
not in favor of an extensive exercise of the pardon- 
ing power, but, as long as prejudiced juries continue 
to convict innocent men, we trust it will be used 
without stint. 


A legal firm in one of our interior cities advertises 
its readiness to do business in a way that is somewhat 
peculiar. It issdés monthly a pamphlet, which pur- 
ports to contain all the judgments recovered, chattel 
mortgages filed and real estate mortgages recorded in 
the county where it does business. The pamphlet 
also contains “a list of accounts for sale on terms 
which will be made known at the office,” to which 
list “the attention of such of our clients as give 
credit is called.” The serial is, of course, strictly 
“confidential to clients only,” and closes with the 
following very satisfactory reasons for the success of 
the system of doing business adopted by the firm in 
question : 

1st. Because it collects at a lower percentage than 
any other. 

2d. Because we have agents everywhere. 

3d. Because delinquents do not like to have their 
names sent to our numerous clients. 

4th. Because we collect promptly, and pay over 
moneys the same day we receive them. 

5th. Because no expense is incurred, under any pre- 
tense, unless collections are made. 

We hope that the success of this system will not 
lead to its extensive adoption by the legal profession. 


The court of appeals re-assembled on the 13th inst. 
and resumed the calendar for 1871. All the judges 
are present except Judge Andrews, who is absent in 
Europe, health seeking. Four hundred and fifty appeals 
have been decided thus far since January last, and 
about two hundred and thirty remain upon the calen- 
dar. The court has ordered that the term for 1872 
commence at the capitol, in the city of Albany, on 
the third Tuesday of January next, and that a calen- 
dar of causes be made by the clerk, on which he will 
place only such appeals as shall be regularly noticed 
for argument at said term, and in which notes of issue 
shall be filed with him on or before the 31st day of 
December, 1871. The present session will close on 
the 23d of December. 


We are afraid that we did the late justice of the 
fourth district Mr. Rosekrans—an injustice in 
doubting that he had resigned for the purpose of 
defeating the accession of Mr. Potter, whom the 
people have elected. We trust he will forgive us, 
and we also trust that he may have some secret 
reason that may justify his own notions of honor and 





rectitude for his having pursued a course so extrag,. 
dinary. We presume he will never undertake the 
very difficult task of attempting to justify his conduct 
in the eyes of his late brethren of the bench, or of 
the members of the bar. As will be observed by the 
governor’s letter in another column, Mr. Jackson of 
Schenectady has been appointed to fill the vacancy, 
for the purpose of testing the constitutional question 
raised. This appointment may, on the whole, have 
been the wiser under the circumstances, but now that 
Mr. Potter has been honestly elected we desire to see 
him in the office. 





OBITER DICTA. 


How to give laws a binding force. If they are in 
pamphlet form send them to the bookbinder. 

A recent law book has a chapter entitled ‘“‘ Who may 
be an agent?” If an agent fora life insurance com- 
pany is referred to, we should reply, ‘Almost any- 
body.” 

Sheridan once said to Erskine: ‘‘ Ah, Tom, had I 
stuck to the law I might have been what you are; but, 
hang it, Mrs. S. or myself was always obliged to write 
for our leg or shoulder of mutton.”’ 

“Oh, yes,” was the reply, *‘I always heard your 
literature was a joint concern.”’ 





An anecdote is told in Northampton of Chief Jus- 
tice Parsons’ advice to Elijah H. Mills, upon his first 
appearance in court. An old lawyer in Hampshire 
county was prevented by illness from being present, 
and had given young Miils his papers, with the advice 
to employ some older counsel. *‘To whom will you 
refer me for assistance, your honor?’ inquired the 
timid young barrister. The judge, quick at perceiv- 
ing merit, replied, ‘‘To yourself, Brother Mills. I 
think you and I can do the business.”” Every thing 
went on well, with the help of a hint here and there, 
and, when the court adjourned, Mills called at the 
judge’s chambers to thank him and say good-bye. As 
he entered, Mr. Serjeant, the leader of the Franklin 
bar, arose to depart. ‘I hope I shall see you next 
term, Mr. Serjeant,’’ said the chief justice. ‘‘I am 
not sure about that, judge,’’ replied the old lawyer; “I 
think some of sending my office-boy with my papers. 
You and he together will do the business full as well as 
I can.” 

It is extraordinary what a strong, determined effort 
of the will can accomplish. The wonderful science 
(as it claims to be) of mesmerism is founded upon the 
power that a vigorous mind exerts on a weaker one. 
But still greater achievements appear possible to those 
who have unlimited confidence in the right to dispose 
of property by a last will and testament, “in testi- 
mony whereof,”’ read the following: 

An “oracle”? at New Orleans, discoursing on the 
wonders of the Mississippi, mentioned the iron coffin 
of De Soto, containing the golden trumpet given him 
by Queen Victoria. ‘‘ What!’ exclaimed one, “not 
Queen Victoria?” “Yes, sir, Queen Victoria.” ‘ Why 
she wasn’t born then by two hundred years or more.” 
“T dont care if she wasn’t,’ was the bold reply; “I 
reckon she could leave it in her will.” 
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DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF MICHIGAN.* 
ACTION ON THE CASE. 

1. Injuries to property communicated by infection. — 
A party who, being allowed to remain on:land, under a 
mere license, so uses it as to make it the means of com- 
municating an infectious disease, will be held liable in 
damages, for all the injury thus cccasioned to the prop- 
erty of the owner or licensor of the premises: such 
owner being ignorant of the danger to which his prop- 
erty was exposed. Eaton v. Winnie, 156. 

2. Liability of townships.— Townships are under no 
legal obligation to keep in repair bridges and culverts 
within their limits; and therefore they are not liable 
under the act of 1861 (No. 197, p. 407), for damages occa- 
sioned by neglect to keep such bridges and culverts in 
repair. Leoni v. Taylor, 148. 


ASSESSMENT ROLL. 


Resident and non-resident property. — A provision of 
law which requires that resident and non-resident real 
estate should be separately assessed must be observed, 
or the assessment will be invalid; and a sale for unpaid 
taxes, not thus assessed, will convey no title. Rayner 
v. Lee, 384. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Payment by party interested.—The payment, after 
maturity, of a promissory note secured by a mortgage, 
by a party who had acquired the mortgagor's title to 
the mortgaged premises, by conveyance expressly made 
subject to the mortgage, extinguishes the note; and if 
it be afterward put in circulation no recovery can be 
had upon it. Appledorn v. Streeter, 9. 

2. Evidence of transfer: insanity of payee. — Evidence 
that the payee of a negotiable instrument, payable to 
order, was insane during all the time from the issuing 
of the paper until the death of the payee, is admissible 
to disprove the validity of the transfer. Hannahs v. 
Sheldon, 278. 

3. Alteration. —A memorandum, written under a 
promissory note and qualifying its obligation, is a part 
of the contract; and its destruction vitiates the note, 
even in the hands of an innocent bona fide holder. 
Wait v. Pomeroy, 425. 

BOUNDARY. 

Parol agreement to settle a boundary.— A parol agree- 
ment, long acquiesced in, to settle a boundary between 
adjoining proprietors, being the result of an honest 
attempt to fix the true boundary, and according to 
which they have actually occupied, will be held good in 
an action at law, although the time has not been suffi- 
cient to establish an adverse possession. Smith v. 
Hamilton, 433. - 

CERTIORARI. 

The writ of certiorari out of the supreme court is a 
constitutional writ, of the power to issue which the 
court cannot be deprived by legislative enactment; the 
power, however, should be exercised sparingly where 
other adequate remedies exist. Specht v. Detroit, 168. 

CONSTRUCTION OF STATUTES. 

1. In the construction of statutes the intention of 
the legislature is undoubtedly the end to be sought; 
but such construction should not be repugnant to the 
clear meaning of the words. Leoni v. Taylor, 148. 





*From Hovey K. Clarke, Esq., State reporter, and to ap- 
pear in 20th Michigan. 





2. Statutes: operate prospectively: title. —A law will 
be construed to have a prospective operation only, 
unless the intent of the legislature to the contrary 
plainly appears. In case of doubt the title of the act 
may be resorted to in aid of its interpretation. Smith 
v. Auditor-General, 398. 


CONTRIBUTION. 


A note was executed by six persons and intrusted to 
an agent, with special instructions not to deliver it 
until it had been signed by as many others, who were 
equally interested in the object for which the note was 
made. The parties who were to sign it, instead of 
obligating themselves as makers, indorsed on it a guar- 
anty of collection, and put it in circulation. Held, 
that in equity the guarantors may be compelled to pay 
their share of the note. Edsell v. Briggs, 429. 


COVENANT. 


Separate covenants.—Covenants in a contract, by 
which one party agrees to pay taxes on land belonging 
to the other, and also that he will make up to the 
other any deficiency, on the sale of the land below a 
specified sum, are separate covenants; and the breach 
of the covenant to pay taxes can have no effect on the 
conditions relating to the other. Eldridge v. Bliss, 
sot CRIMINAL LAW. 

1. Criminal pleading. —The averment in an informa- 
tion for obtaining money under false pretenses,— that 
certain representations as to the quantity and value of 
the land which the accused was about to sell to the 
party, to whom the representations were made, were 
false, ‘‘ by means of which said false pretenses ’’ the 
money was obtained,—there being no averment of 
facts showing any connection between the representa- 
tions and the alleged result, is essentially defective. 
Enders v. People, 233. 

2. Statement of appeals. —The statute (Comp. Laws, 
§ 6059), which provides that, after verdict, an indict- 
ment for certain offenses shall be held sufficient, “if it 
describe the offense in the words of the statute,’’ is 
not to be construed to excuse the neglect to aver any 
fact essential to the description of an offense; and 
such defect appearing, the judgment should be arrested 
on motion, or will be reversed on error. Ib. 


DECEIT. 

Deceit as affecting the question of negligence. — Where 
one assumes to have knowledge of a subject of which 
another may be ignorant, and knowingly makes false 
statements regarding it, upon which the other relies to 
his injury, the party who makes such statements will 
not be heard to say that the person who took his word 
and relied upon it was guilty of such negligence as to 
be precluded from recovering compensation for inju- 
ries which were inflicted upon him under cover of the 
falsehood. Eaton v. Winnie, 156. 

ESTOPPEL. 

A lease, with a reservation, which afterward becomes 
the subject of an agreement between the lessor and a 
third party, in which the lessee has no interest, may be 
admissible in evidence to show the character of that 
agreement; buv it will not operate to bind the lessor 
by way of estoppel in favor of the third party. Chope 
vy. Lorman, 3827. 

EVIDENCE. 

1. Privileged communications: physicians and sur- 

geons.—It is not competent for a physician or surgeon to 
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testify to facts which have been communicated to him 
for the purpose of enabling him to perform his profes- 
sional duty, or were, in any way, brought to his knowl- 
edge for that purpose. Briggs v. Briggs, 34. 

2. Reforming deeds in equity: parol evidence to estab- 
lish trusts.— Deeds of conveyance, leases, or other writ- 
ten evidences of title, will not be changed by proof of 
a verbal agreement, except in very clear cases, and 
where the contract is proved to the entire satisfaction 
of the court. Case v. Peters, 298. 

3. Foreign currency.— Proof of the foreign law is 
not necessary to show the value of foreign money. The 
proof required is similar in kind to that necessary to 
show the value of chattels in a distant market; such as 
will enable the jury to express, in our money, the value 
of the sum showi? by the proof to be due in foreign 
money. Comstock v. Smith, 338. 

4. Fraud: scienter.—It is competent for a party 
charged with misrepresentations, under the influence 
of which a contract is alleged to have been made, to 
show that he was not aware of the untruthfulness of 
the statements imputed to him, and that he had 
grounds for believing them to be correct. Ib. 

5. Rebutting evidence: relevancy.— The relevancy of 
rebutting evidence is to be tested, not by its convincing 
or persuasive character, but whether it tends to cut 
down, limit, explain or obviate the defense, or to illus- 
trate some legitimate answer to the defense. Ib. 

6. Examination of witnesses: discretion of the court. 
—Where the circuit judge, in his discretion, has allowed 
a wide range of examination by a defense to show 
fraud, and testimony is admitted in reply, of doubtful 
relevancy, a court of review ought not to reverse a 
judgment for an error in admitting such testimony, 
unless clearly satisfied that its admission had prejudiced 
the legal rights of the plaintiff in error. Ib. 

7. Presumption in favor of railroad companies in ac- 
tions for injuries to employees: reputation of unfitness 
of employee who caused the injury: burden of proof: spe- 
cial directions. —In a suit brought by a railroad em- 
ployee against the company for damages caused by the 
alleged unskillfulness or negligence of another employee 
of the same compaiy, the defendants are entitled to 
the benefit of the presumption that they exercised due 
care in the employment of the person charged with 
unskillfulness, or negligence, and that they had no 
knowledge of the defects of capacity or character 
imputed. 

General reputation of unfitness would be admissible 
as evidence, and might be sufficient to charge the com- 
pany with knowledge, notwithstanding they may have 
been actually ignorant of it. The ignorance will be 
negligence in a case, in which any proper inquiry would 
have obtained the necessary information, and where 
the duty to inquire was plainly imperative. But the 
burden of proof to establish the unfitness alleged as 
the ground of the plaintiff's action, and the defend- 
ant’s knowledge of it, is upon the plaintiff. Davis v. 
Det. & M. R. R. Co., 105. 

8. Plaintiff as witness: charge of the court.— When 
the plaintiff, on the stand as a witness, states his case 
so as to show that he has no cause of action, and there 
is no attempt at a qualifying explanation by other wit- 
nesses, he has no ground of complaint, if the court 
charge the jury that no recovery is justifiable. Ib. 

9. Quality of proof.— The testimony of a witness, so 
far as his statements are incredible, ought to be disre- 
garded, whether he be impeached or not. Emlaw v. 
Emlaw, 11. 





10. Sale of chattels: delivery : acceptance by carrier, — 
Where the delivery to a carrier is merely in pursuance 
of the same verbal contract under which the goods 
were purchased, and the carrier has no independent 
and separate authority to act for the purchaser, his 
reception of the goods can only be valid because the 
contract itself is valid; and, therefore, such an accept- 
ance is not evidence of an original valid contract. — 
Grimes v. Van Vechten, 410. 

11. Continuous possession.—The effect of evidence 
of continuous possession, as the basis of a claim of title, 
is not diminished by proof of occasional interruptions, 
in the actual occupancy of the premises; nor by the 
fact, that at times they were occupied by persons not 
distinctly shown to be in under any of the parties in 
the claimant’s chain of title—there being no proof of 
any adverse occupancy, nor of any intention of the 
claimant or his grantors to abandon the possession, 
It is a just presumption that a tenant merely is in 
under the party claiming title. Rayner v. Lee, 384. 

12. Adverse possession. — Proof that a person entered 
into possession under a contract with a party under 
whom the claimant holds, it appearing that he never 
received a deed, and that he had ceased to oceupy the 
premises, is not evidence of possession adverse to the 
claimant. Ib. 

HUSBAND AND WIFE. 

Wife’s contract for money loaned.—A party who 
lends to a wife money, known to him to be for her 
private use, and who, at the wife’s request, conceals 
the fact of such lending from the husband, cannot 
maintain an action against the husband for the money 
loaned. Franklin v. Foster, 75. 


LEASE, 


Lease at lessee’s option: election. — A party in posses- 
sion of premises under a lease granted ‘for the term 
of one year, with the privilege of having the same 
three years at the same rate,”’ at his option, — the lease 
containing a covenant that he would, “‘at the end of 
said term, deliver up quiet possession of the premises,” 
and who continues in possession after the end of the 
first year, elects, by such continuance, to hold the 
premises for the full term of three years. Delashman 
v. Berry, 292. 

NOTICE. 

Shipping marks to indicate consignee.—The knowl- 
edge of the arbitrary mark of a consignee of goods by 
railroad, possessed by a former officer or agent of the 
railroad company—such knowledge not having been 
acquired by any usage, custom or course of business of 
the company —is not the knowledge of the company. 
And, it seems, that notice to an agent, on one or more 
occasions, that certain arbitrary marks indicate a cer- 
tain ownership, will not affect the company with notice 
of such ownership, in any subsequent transaction, 
unless the agent actually remembers the previous 
notices, and has reason to believe that the marks still 
indicate the same ownership. G. W. Railway v. 
W heeler, 419. 

RAILROAD AID. 

By towns and counties: taxation: for what purpose 
and by what rule.—The exercise by a municipal cor- 
poration of the power to pledge its credit is an incipient 
step in the exercise of the power of taxation, and 
unless the object to be promoted be such as may be 
provided for by taxation, the power to make the pledge 
does not exist, and the legislature cannot confer it. 
People v. Salem, 452. 
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RAILROADS, 


1. Railroad companies and their employees: liabili- 
ties and duties inter sese.— A railroad employee having 
knowledge of the unfitness of another employee of the 
same company, or one whose position or duties are 
such that he ought to be acquainted with such unfit- 
ness, when it had become notorious, and who does not 
give information to the company of the unfitness thus 
actually or constructively known to him, takes upon 
himself all the risks of injury from such unfitness, 
while engaged in the ordinary performance of his 
duties, as much as if he had expressly contracted with 
reference to possible injuries from that cause. Davies 
y. Det. & Mil. R. R. Co., 105. 

2. Where the reasons, which are relied upon to 
charge the officers of the company with knowledge, 
apply with equal force to show the knowledge of the 
plaintiff, the negligence of the latter in not complain- 
ing is as great as that of the company in employing an 
incompetent person; and where employer and em- 
ployee have equal knowledge, and the latter continues 
the service, each party takes the risk unless the 
employer undertakes to give special directions. <A 
direction by a railroad officer to his subordinate to 
perform an ordinary service such as his employment 
contemplated, there being nothing unusual in the 
mode directed, is not such a special direction as will 
charge the company for an injury happening during 
the performance of such service. Ib. 

3. It isa neglect of duty in a railroad employee not 
to give notice to the proper officers of the company of 
any fact affecting the performance of the duties of 
the company to the public, occurring within the 
department under his supervision. Ib. 

4. Special risks incident to proximity to railroads: 
liability of companies.—The care which a railroad 
company must exercise in the running of trains, so as 
not to injure property situated near their track, is not 
contingent upon such circumstances as the force and 
direction of the wind, the dryness of the weather, or 
the combustible character of property liable to be 
affected. The company not being in fault as to the 
quality or character of their equipments, the special 
risks incident to proximity to railroad trains must be 
borne by those who establish themselves in such locali- 
ties. Mich. Cent. R. R. Co. v. Anderson, 244. 


SALE OF CHATTELS. 


Conditional delivery.—Upon a sale of personal proper- 
ty, machinery, designed to be fixed to realty, a part of 
the purchase price being paid in cash, and the balance se- 
cured by chattel mortgage on the same property, which, 
however, was not to be delivered until the owner of 
the realty should indorse upon the mortgage his recog- 
nition of the rights of the mortgagee, the title passes 
on the day of the sale; the delivery only is suspended 
until such recognition is indorsed. In the matter of 
Hicks, 280. 

VESTED RIGHTS. 

In highways. —The right to pass and repass upon a 
highway, of persons the value of whose property might 
be affected by its discontinuance, but who are not own- 
ers of the land through which the portion proposed to 
be discontinued passes, can hardly be looked upon as a 
vested right of property, which it would not be compe- 
tent for the legislature to take away; and, even if they 
were entitled to compensation, the law makes full pro- 
vision for asvertaining and adjusting it. People v. Su- 


pervisors of Ingham, 95. 





JANES v. JENKINS.* 
COURT OF APPEALS OF MARYLAND. 


EASEMENT AND SERVITUDE—WBHAT IS NOT A BREACH 
OF A COVENANT OF SPECIAL WARRANTY — IMPLIED 
GRANT. 


The owner of two adjoining lots, which may be designated 
as the east and west lots, leased the former forthe renew- 
able term of ninety-nine years, at a certain yearly rent, 
and in the lease covenanted that the lessee should have 
the right and privilege to make openings and place lights 
in the wall which he contemplated erecting on the west- 
ern line of the property leased. The wall was erected 
and openings were made and lights placed therein, which 
overlooked the west lot. Subsequently the lessor con- 
veyed the reversion in the east lot and premises to the 
lessee thereof, in fee, and by this deed were granted with 
the lot all buildings and improvements thereon erected, 
“and all and every the rights, alleys, ways, waters, privi- 
leges, appurtenances and advantages to the same belonging, 
or in anywise appertaining.” Afterward the owner of the 
west lot conveyed the same, in fee, toa third party, the 
deed containing a covenant of special warranty. On an 
action brought by the vendee of the west lot against the 
vendor, for an alleged breach of the covenant of special 
warranty, it was held: 

lst. That the conveyance to the vendee of the east lot 
passed the full right to the free use and enjoyment of the 
lights in the wall as they then existed, as an incident and 
appurtenance to the land conveyed; and, as appurtenant 
to the premises, will pass therewith to all successive 
owners of the property. 

2d. That the vendee of the west lot took it with the servi- 
tude annexed, for the benefit of the east lot, and the exist- 
ence of this servitude, and the enjoyment thereof by the 
owner of the east lot, constituted no breach of the cove- 
nant of special warranty. 

Whenever an owner has created and annexed peculiar qual- 
ities and incidents to different parts of his estate (and it 
matters not whether it be done by himself, or his tenant, 
by his authority), so that one portion of his land becomes 
visibly dependent upon another for the supply or escape 
of water, or the supply of light and air, or for means of 
access, or for beneficial use and occupation, and he grants 
the part to which such incidents are annexed, those inci- 
dents thus plainly attached to the part granted, and to 
which another part is made servient, will pass to the 
grantee as accessorial to the beneficial use and enjoyment 
of the land. 

Appeal from the circuit court for Baltimore county. 

The cause was argued before Bartol, C. J.; Miller, 
Alvey and Robinson, JJ. 

Arthur George Brown and George William Brown, 
for the appellant : 

It does not appear that the appellant ever examined 
the house before he purchased it, or saw or knew of the 
existence of the windows which overlook it, or knew 
of the right of Joseph W. Jenkins to open and keep 
them open. If such were the facts, and if they were 
material, the appellee should have pleaded them. The 
appellant was not bound to make any examination, 
either of the title or of the premises, and had a right 
to rely on the warranty of the appellee, and the breach 
set out in the declaration was a clear infraction thereof. 

As to the meaning of a covenant of special war- 
ranty, see Act of 1864, ch. 252, §§ 1, 3, 9, etc.; Rawle on 
Covenants, 203; Irvine v. Irvine, 9 Wall. 617, 625; Leary 
v. Durham, 4 Georgia, 601; Addison’s Torts, 835. 

Even if it could be presumed that the appellant 
knew of the existence of the windows at the time of 
his purchase, that fact could make no difference. The 
doctrine of ancient lights by prescription does not pre- 





*To appear in 34 Maryland Reports. 
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vail in cities in Maryland, nor in this country generally, 
and these lights were not ancient; and, in the absence 
of a special grant, a man may build as he pleases on his 
own land, even though by so doing he closes his neigh- 
bor’s windows. Therefore, the mere existence of over- 
looking windows does not give notice of any right 
which would prevent the improvement of adjoining 
property. Cherry v. Stein, 11 Md. 1; Wash. on Ease. 
etc., 498 to 506. 

No forcible eviction was necessary to entitle the 
appellant to sue on the covenant. The existence of a 
continuing adverse right under a prior grant from the 
appellee, coupled with facts stated in the declaration, 
constituted a breach for which the appellant had a 
right to claim damages. Platt on Covenants, 3 Law 
Lib. 305, 332; Rawle on Covenants, 224, 241, 245-255, and 
cases cited. 

Arthur W. Machen, for the appellee: 

The lights or openings in question, being in existence 
at the time of the appellant’s purchase of the servient 
tenement, and the easement being of such a character 
that it was necessarily apparent and continuous, the 
purchaser took the property as it was, and the cove- 
nant of warranty only warranted it as it was. So that, 
if the appellee were himself still the owner of the east 
lot, he, or his lessees, would be entitled to continue to 
enjoy the lights, notwithstanding his deed. Such a 
right does not depend upon the antiquity of the enjoy- 
ment as its support, nor upon any thing peculiar to the 
doctrine of lights. It rests upon the broad and firmly 
established principle that where, during the time that 
two tenements are held in one ownership, one of them 
is made subject to any visible or discernible easement 
which is continuous in its nature, a subsequent sever- 
ance of the ownership does not in any manner affect 
the easement, nor deprive the possessors of the domi- 
nant tenement of the enjoyment of it. An easement 
of this class is physically annexed to the dominant 
tenement. Drains, windows, visible and defined ways, 
support derived from an adjacent building—as where 
several houses have been built together in a row — are 
all instances of this species of permanent and self- 
asserting easement. Richards v. Rose, 9 Ex. 218; 
Pyer v. Carter, 1 H. & Norm. 916; Glave v. Harding, 3 
id. 944; Pearson v. Spencer, 1 Best & Smith, 571; Gale 
on Easements (4th ed.), 90; Washburne on Easements, 
32 et seq. 

The doctrine was recognized in Cherry v. Stein, 11 
Md. 24, 25. 

And it is further settled, that ‘“‘those things are 
apparent which would be so upon a careful inspection 
by a person ordinarily cunversant with such matters.” 
Gale on Easements (4th ed.), 89,91; Pyer v. Carter, 1 
H. & N. 922. 

If, therefore, the house of Mr. Joseph W. Jenkins is, 
in point of fact, entitled to derive light through the 
openings in question from the adjacent lot, it is plain 
that the easement rests upon the foregoing principle; 
and the purchaser of the adjacent lot is bound to take 
notice of it, and it is impossible to say that there is any 
thing in the case which can be construed into a breach 
of the covenant of special warranty. 

To sustain an action on a covenant of warranty, it is 
necessary to aver an eviction. And no eviction is 
alleged in the present declaration, and it is apparent, 
from the nature of the case, that none could be averred. 
Rawle on Covenants, 308 (Ist ed. 210); Parish v. Whit- 
ney, 3 Gray, 516; 1 Smith’s Lead. Cas. 174 (marg. 201, 
202 top); Rawlings v. Adams, 7 Md. 26. 





The case is not within the scope of the covenant of 
special warranty. 

ALVEY, J., delivered the opinion of the court. 

The questions in this case arise upon a demurrer to 
the declaration of the plaintiff below, who is the appel. 
lant in this court. The action was one of covenant, 
brought on a supposed breach of a covenant of special 
warranty, contained in a deed from the appellee to the 
appellant, dated the 29th of April, 1867, for a house 
and lot on Monument street, in the city of Baltimore, 

It is shown by the declaration, that the appellee was 
owner in fee of two adjoining lots, which may be des. 
ignated as east and west lots, fronting on the south 
side of Monument street, and that, on the 4th of May, 
1860, he leased the east lot to Joseph W. Jenkins, for 
the renewable term of ninety-nine years, at the clear 
yearly rent of $486; and in which lease was a covenant 
that the lessee should have the right and privilege to 
make openings and place lights in the wall which he 
contemplated erecting on the western line of the prop- 
erty leased; such lights to be at least five feet above 
any floor over which they might be opened. The wall 
was erected, and, in pursuance of the privilege granted, 
openings were made and lights placed therein, which 
overlooked the west lot that was subsequently con- 
veyed to the appellant. 

After the erection of the wall, and placing therein 
the windows, the appellee, by deed of the 29th of April, 
1863, conveyed the reversion in the east lot and premi- 
ses to Joseph W. Jenkins, in fee, for the consideration 
of $8,100, and all rent then in arrear. By this deed, 
were granted with the lot all buildings and improve- 
ments thereon erected, made or being, ‘‘and all and 
every the rights, alleys, ways, waters, privileges, appur- 
tenances and udvantages to the same belonging, or in any- 
wise appertaining.” 

The covenant of special warranty contained in the 
deed of the 29th of April, 1867, to appellant for the west 
lot, is to the effect that the appellee shall forever war- 
rant and defend the property conveyed to the appel- 
lant, against the claims and demands of the grantor, 
and all persons claiming by, through or under him. 
The breach alleged is the existence of the windows in 
the wall erected on the western line of the east lot, 
overlooking the west lot conveyed to the appellant, 
““whereby and in consequence whereof the said plain- 


tiff has been molested and hindered in, and excluded 


from, the free and unobstructed use, possession, occu- 
pation and enjoyment of the said property conveyed to 
him as aforesaid, and said plaintiff, in consequence of 
the premises, has likewise been, upon notice from said 
Joseph W. Jenkins, hindered and prevented from 
building up to or near to the easternmost line of his 
said property, and has also been prevented from selling 
or disposing of the same for its proper value, in con- 
sequence of said easement and incumbrance thereon.” 

Upon these allegations being admitted by the demur- 
rer, two questions are presented: First, what passed to 
Joseph W. Jenkins, the grantee of the eastern lot and 
premises; and, secondly, if the owner of that lot be 
entitled to the enjoyment of the lights placed in the 
wall on the western boundary thereof, does the cove- 
nant of special warranty afford the appellant, the owner 
of the western lot, a remedy in damages for the exist- 
ence of such an easement in his premises ? 

1. As to the first of these questions, it must be ob- 
served that the lights were placed in the wall at a time 
when the appellee was owner of the reversion in the 
lot, and that it was done by his express authority and 
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agreement for a consideration. He could not, there- 
fore, during the continuance of the lease, and as owner 
of the adjoining lot, interfere with or prevent the full 
and free enjoyment of the easement thus created. 
But, by the subsequent conveyance of the reversion, 
whereby the leasehold estate was merged, did the right 
to this easement or quasi easement cease to exist? 
The lights were then in existence, and were used and 
enjoyed as appurtenant to the eastern lot, and being 
placed in the wall by the authority and under the 
grant of the appellant, while he was owner of the re- 
version; this is not different, in principle, from the 
cases of the owner of two adjoining heritages, selling 
one, or of the owner of an entire heritage, selling and 
granting part; in which the law would seem to be well 
settled, that by the grant of the adjoining heritage, or 
part of an entire heritage, there will pass to the grantee 
all such continuous and apparent easements as may be, 
at the time of the grant, in use for the beneficial en- 
joyment of the parcel granted ; and this by implication, 
unless words are used in the grant manifesting an 
intent to exclude them. Whenever, therefore, an 
owner has created and annexed peculiar qualities and 
incidents to different parts of his estate (and it matters 
not whether it be done by himself, or his tenant by his 
authority), so that one portion of his land becomes vis- 
ibly dependent upon another for the supply or escape 
of water, or the supply of light and air, or for means of 
access, or for beneficial use and occupation, and he 
grants the part to which such incidents are annexed, 
those incidents thus plainly attached to the part 
granted, and to which another part is made servient, 
will pass to the grantee, as accessorial to the beneficial 
use and enjoyment of the land. Addison on Torts, 80 
and 81; Ewart v. Cochrane, 7 Jur. (N. S.) 925; Pyer v. 
Carter,1 H. & N. 916; Hall v. Lund, 1H. & Colt, 676. 
And so the law is explicitly announced, upon full re- 
view of the authorities, both English and American, by 
the court of appeals of New York, in the case of Lamp- 
man v. Milks, 21 N. Y.505, it being there decided, that 
wherever the owner of land has, by any artificial ar- 
rangement, created an advantage or incident for the 
benefit of one portion, to the burdening of the other, 
upon a severance of the ownership, the holders of the 
two portions take them respectively charged with the 
servitude and entitled to the benefit openly and visibly 


, attached at the time of the conveyance of the portion 


first granted. See, also, the case of United States v. Ap- 
pleton, 1 Sumner, 492, where the same principle is fully 
recognized and adopted by Judge Story. 

Mr. Addison, in his very admirable work on the 
Laws of Torts, at page 90, has stated the law on this 
subject with great clearness and precision. He says: 
“Tf the owner of a house and the surrounding land 
sells the house without the land, a free passage for so 
much light and air as may be reasonably necessary for 
the beneficial occupation and enjoyment of the house 
is impliedly granted by the vendor across his own ad- 
joining unsold land, unless the privilege is excluded by 
the express terms of the conveyance. The vendor, 
therefore, cannot build on his own adjoining land so as 
to obstruct the access of light and air to the windows 
of the house. Having granted the house, he can do no 
act in derogation of his own grant. And ifhe sells and 
conveys the house to one man, and the adjoining land 
to another, the purchaser of the adjoining land cannot 
build so as to darken or obstruct the windows of the 
house, although such adjoining land may have been 
described as building-land, and the intention to build 


thereon may have been known to the purchaser at the 
time he purchased it.’’ The author refers to the cases 
of Palmer v. Fletcher, 1 Lev. 122; Canham v. Fisk, 2 
Cr. & J. 128, and Swansborough v. Coventry, 9 Bing. 
305, to which he might have added the cases of Nichol- 
son v. Chamberlain, Cro. Jac. 121; Robinson v. Barnes, 
Hob. 131, and Cox v. Matthews, 1 Ventr. 237, as fully 
sustaining the principle stated by him. 

And so, ‘‘ where the shell of an unfinished house was 
sold,’’ continues the same author, “with openings in 
the wall for the insertion of windows and doors, it was 
held that the vendor could not, after the sale and con- 
veyance of the unfinished structure, build on his own 
adjoining land, so as to obstruct the access of light and 
air to the spaces left for windows, or place obstacles in 
the way of the exercise of a right of way to the aper- 
tures intended for doors. And when two separate pur- 
chasers buy two unfinished houses from the same 
vendor, and at the time of the purchase the spaces for 
windows and doors are marked out, this is a sufficient 
indication to the purchasers of the rights they are re- 
spectively to enjoy; so that they cannot subsequently 
interfere with each other’s enjoyment of the windows 
and doors as marked out and impliedly agreed upon at 
the time of the sale.’’ Compton v. Richards, 1 Price, 
27; Glave v. Harding, 27 Law J. Ex., 286. 

In the case of Ewart v. Cochrane, 7 Jur. (N. 8.) 925, 
in the house of lords, where an owner of two adjoining 
properties conveyed them to different persons, and one 
of the properties had enjoyed fora considerable time 
the privilege of a certain drain into the other, and the 
drain having been stopped by the owner of the prem- 
ises receiving the drainings, Lord Chancellor Campbell, 
in delivering the leading opinion, said: ‘‘ I consider the 
law of Scotland, as well as the law of England, to be, 
that when two properties ate possessed by the same 
owner, and there has been a severance made of part 
from the other, any thing which was used, and was 
necessary for the comfortable enjoyment of that part 
of the property which is granted, shall be considered to 
follow from the grant if there be the usual words in 
the conveyance. I do not know whether the usual 
words are essentially necessary, but where there are 
the usual words I cannot doubt that that is the law;” 
and he refers to the case of Pyer v. Carter,1 H. & N. 
916. 

In the case before us, the grant not only contained 
the usual words, but was explicit in granting the lot, 
with all the rights, privileges, appurtenances and ad- 
vantages thereto belonging, or in anywise appertain- 
ing. It is clear, however, upon the authorities, that no 
special terms in the conveyance are necessary, but, as 
was said by the court in Robbins v. Barnes, Hob. 131, 
the premises ‘‘ must be taken as they were at the time 
of the conveyance.’’ See, also, Thayer v. Payne, 2 
Cush. 327. 

The principle here asserted is well founded in the 
common law, and has been recognized and impliedly 
approved by this court in the case of Cherry v. Stein, 
11 Md.1. In that case the English doctrine in regard 
to ancient lights was rejected, as being inapplicable 
here, because, if adopted, it would greatly interfere 
with and impede the rapid changes and improvements 
constantly going on in our cities and villages. That 
doctrine, however, while founded in the presumption 
of grant, is evidenced and established by use and time 
only. But not so in the case of a common proprietor 
conveying two adjoining tenements to different per- 





sons, and the first granted tenement is at the time in 
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the full enjoyment of windows overlooking the other. 
In such case the question is, what passed by the grant 
or conveyance? The grantor, being the owner of both 
tenements, could, for the benefit of the tenement 
granted, fix upon his remaining tenement any servi- 
tude he thought proper. That being so, the relative 
rights and incidents of the two tenements must be 
taken as fixed at the time of severance by the first 
grant; and, unless restrictive words are used, each will 
retain, as between the two, all such incidents and ease- 
ments as are then openly and visibly attached to and 
used by it. And there is no exception to this rule in 
regard to light and air, though the right to light and 
air thus acquired is founded, as we have observed, in 
very different principles from those upon which the 
rejecte¢ doctrine of ancient lights is founded. The 
distinction is most obvious. 

We think, therefore, that it is plain the conveyance 
to Joseph W. Jenkins passed the full right to the free 
use and enjoyment of the lights in the wall as they 
then existed, as an incident and appurtenance to the 
land conveyed; and, as appurtenant to the premises, 
will pass therewith to all successive owners of the 
property. And as the grantor, after the conveyance, 
could not himself lawfully hinder or obstruct the light 
and air from those windows, and thus derogate from 
the grant, it is clear he could not transfer to the appel- 
lant any right to do so, and consequently the latter 
took the western lot, with the servitude annexed, for 
the benefit of the eastern lot. Story v. Odin, 12 Mass. 
157. 

2. Then, as to the second question, whether the 
existence of this servitude or burden upon the prop- 
erty sold to the appellant, and the enjoyment thereof 
by the owner of the eastern lot, constitute a breach of 
the covenant of special warranty. This depends upon 
the apparent and ostensible condition of the property 
at the time of sale. And as the wall had been erected, 
and the lights therein were plainly to be seen when the 
appellant purchased the property overlooked by them, 
it is but rational to conclude that he contracted with 
reference to that condition of the property, and that 
the price was regulated accordingly. The parties, in 
the absence of any thing to the contrary, are presumed 
to have contracted with reference to the then state and 
condition of the property; and if an easement to 
which it is subject be open and visible, and of a con- 
tinuous character, the purchaser is supposed to have 
been willing to take the property, as it was at the 
time, subject to such burden. That being so, the cov- 
enants in the deed must likewise be construed with 
reference to the condition of the property at the time 
of conveyance. The grantor, by his covenant, war- 
ranted the premises as they were, and by no means 
intended to warrant against an existing easement, 
which was open and visible to the appellant, and over 
which the former had no power or control whatever. 
To construe the covenant to embrace such subject 
would most likely defeat the understanding and inten- 
tion of the parties, certainly of the grantor. Washb. 
on Eas., 68. 

In the case of Patterson v. Arthur, 9 Watts, 154, the 
question was, whether an existing highway was an 
incumbrance within the meaning of the covenant 
against incumbrances on the land sold, and the court 
said, “‘if there be a public road or highway, open and 
in use upon it (the land sold), he (the purchaser) must 
be taken to have seen it, and to have fixed, in his own 
mind, the price that he was willing to give for the land, 





with a reference to the road, either making the price 
less or more, as he considered the road to be injurious 
or advantageous to the occupation and enjoyment of 
the land ;’’ and it was considered that the covenant did 
not embrace such an incumbrance. So we think here, 
the covenant of special warranty in the deed from the 
appellee to the appellant, does not embrace the ease- 
ment complained of. The judgment of the court 
below will therefore be affirmed. Judgment affirmed. 
Decided 3d February, 1871. 





FIXTURES. 


No. IT. 


The notorious case, however, of Hellawell v. East- 
wood, 6 Ex. 295, a case between landlord and tenant, 
where machinery fixed into the floor with molten lead 
was held not privileged from distress as a fixture, 
stands in contrast to these cases, unless it be true that 
tenant’s fixtures are distrainable, as to which it would 
be perilous to decide. The case has been already re- 
marked upon. Another case of trover (Davis v. Jones, 
2B. & Ald. 165) shall be remarked on below. 

From these cases, and especially from Mather v. 
Fraser, Longbottom v. Berry, Cullwick v. Swindell, Boyd 
v. Sharrock, Place v. Fagg, Ex parte Belcher, Rex v. St. 
Dunstan’s, Wilde v. Waters, and Winn v. Ingleby, it 
may be inferred that any annexation to the soil, or to 
the walls of a building, though only by nails, screws, 
plugs, etc., is sufficient to give the article so annexed 
the character of a fixture, provided there be nothing 
in the character of the article, or in the circumstances, 
to the contrary. But since such considerations as these 
last mentioned may prevent the thing from acquiring, 
by this annexation, the character of a fixture, it will be 
necessary to examine what are the considerations 
which will have that effect. 

Before doing so, however, it will be more convenient 
to notice the case of things, not themselves physically 
annexed, becoming fixtures, by reason of their forming 
part of that which is. 

Thirdly, therefore, if, of that which is a single thing 
one part is annexed to the soil, the remaining part, 
though removable at pleasure, without any act of un- 
fastening, and though temporarily removed or lost, will 
nevertheless be reckoned also a fixture. The question . 
therefore here is, whether the unfixed thing is or is not 
a part of that which is fixed. The most common and 
obvious instance on the one side is that of a key, which 
belongs to its lock (11 Co. 50, b., in Liford’s case); the 
best instance upon the other side is that of the thing in 
question resting in or upon a foundation or a hole made 
for it in the soil, as in the cases mentioned under the 
first head. Between these two points there is much 
room for diversity of opinion, nor are the cases aito- 
gether consistent. The case of a millstone, removed in 
order to be picked, or for any similar temporary pur- 
pose, obviously falls within the first class, and seems to 
have been decided as early as 14 Hen. 2. See Liford’s 
case, 11 Co. 50, b.; Shep. Touch. 89, 90; Place v. Fagg, 4 
M. & R. 277. The case of the cover of a well is another 
obvious instance; it appears in the Digest, xix, 1, 17 (8), 
and was referred to in Fisher v. Dixon (see 12 Cl. & F. 
at p. 329), but it would be otherwise with respect to a 
bucket not fastened to the rope, or with respect to a 
pump not solidly or firmly affixed (Grymes v. Boweren, 
6 Bing. 437, a case between landlord and tenant, where 
the pump was treated as an entire thing, and not a part 
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of the well). It will not be out of place to cite here 
the following passages from the Digest, which appear to 
express accurately the English law: “dium autem 
multa esse quee edibus adfixa non sunt ignorari non 
oportet, ut puta seras, claves; claustra”’ (called in D. 
xxxiii, 7, 12 [24], “‘ domus portio) (D. xix. 1,17). ‘“Oper- 
cula puteorum * * quamvis non sunt adfixa” (D. 
xix, 1,17 [8]). ‘‘ Ea quoe ex edificio detracta sunt ut re- 
ponantur cedificti sunt; at que parata sunt ut imponan- 
tur non sunt adificit”’ (D. xix, 1,17 [10]). These passages, 
it may be observed, occur under the heading of ‘‘ Ac- 
tions arising out of the contract of sale’’ (see also the 
passage cited below from D. xxxiii, 7, 12 [25]). The 
same principle was intimated, but not clearly developed 
in Fisher v. Dixon, 12 Cl. & F., per Lord Brougham, at 
p. 329. It was applied by Wood, V. C., in Mather v. 
Fraser (2K & J., at p. 559), to the case of an instru- 
ment running freely upon a fixed bed; and in Long- 
bottom v. Berry (L. R., 5 Q. B. 133, 139, No. 42), to a 
warping machine running upon rails used for that and 
for no other purpose. The two last cases certainly go 
very near to the line. On the other side of the line, 
the case of Davis v. Jones (2 B. & Ald. 165), a case of 
trover between landlord and tenant, is a somewhat 
singular one; for there jibs, which could not be re- 
moved without injury to them, and which certainly 
seemed to have formed essential parts of fixed ma- 
chinery, were allowed to be recovered in an action of 
trover. It isto be observed, with respect to this case, 
that Abbott, C. J., delivering the judgment of the 
court (at p. 167), treats trover as lying, as between land- 
lord and tenant, in respect of things for which it would 
not lie between other persons—a notion inconsistent, 
as it appears, with subsequent cases (see above). But, 
although the case does not in terms decide that in any 
other than this modified sense the things were per- 
sonal chattels, it seems to involve the view that they 
were not part of the fixed machinery. Both proposi- 
tions seem doubtful. 

In general, it may be said, that if the same fixed thing 
serves indifferently the use of many movable articles of 
the same kind (as rails on a line serve indifferently the 
whole rolling stock of the line, or as a press may serve 
press plates and press papers, which are continually 
changed (n. 36 in Longbottom v. Berry, L. R. 5 Q. B., 
at pp. 136, 139), the movable things so used with the fixed 
thing do not become part of it, but retain their orig- 
inal, independent character. And the same with re- 
spect to tools or other movable instruments which are 
of a general nature and use, although actually appro- 
priated to the use of a particular fixed thing, as the 
loom machine, n. 42 in the case last cited. L. R. 3 Q. 
B. 133, 139. But if a movable thing is not an entire 
thing in itself, but has only a purpose and object re- 
lated to some fixed thing to which it is appropriated, 
then, notwithstanding it is possible it might be applied 
even in its existing shape to some other thing, yet it is 
so much a part of the fixed thing as to have lost its in- 
dependent character, which it does not regain until it 
has, by some act of disappropriation, been dissociated 
from that purpose. See the case of the hydraulic presses 
in Longbottom v. Berry, L. R., 5 Q. B. 131, 139, n. 5. 
That an actual appropriation is necessary to ground 
this character of fixtures in things not themselves af- 
fixed is obvious. As to the Roman law to this effect, 
see the passage above cited from D. xix, 1, 17 (10), with 
which may be compared the following passage under 
the heading of legacies of furniture or stock: ‘ Specu- 
laria quoque adfixa magis puto domus esse partemnam 





in emptione domus et specularia et pegmata cederesive in 
edificio sunt posita, s ve ad tempus detracta. Sed sinon 
sint reposita, ad hoc tamen sint ut suppleantur se qua 
desint, instrumento potius continebuntur. ’’ D. xxxiii, 7, 
12, (25). Similarly, in ex parte Astbury (L. R., 4 Ch. 680, 
635), loose rolls belonging to a rolling machine (includ- 
ing a duplicate set of rolls) were held part of the ma- 
chine, but other rolls, destined to the use of the ma- 
chine, but not yet fitted to it, were not so treated. 

In considering when one thing is to be reckoned part 
of another, it has become necessary to consider the 
question of design or purpose. The examination of the 
question in this narrower limit opens the way to con- 
sider, 

Fourthly, that, in determining whether a movable 
thing has been made by annexation a fixture, the char- 
acter of the thing and the purpose of the annexation 
must be considered. In Hellawell v. Eastwood (6 Exch. 
295) the principles laid down in which have been fully 
accepted and acted upon, it was said that two elements 
must be taken into consideration in determining 
whether or not a thing has been made a fixture: first, 
the mode of annexation, and, second, its purpose. Now, 
it has been already shown that any real affixing, though 
only by nails or screws, is enough of itself to give the 
thing so affixed the character of a fixture. The effect, 
therefore, of a consideration of the purpose is chiefly 
to take the character away; although, as above shown, 
where there is not actual annexation, the purpose or 
design of a thing may make ita fixture, as being part of 
a fixed whole, and, in some cases of very slight doubtful 
annexation, it may turn the scale upon that side. Now, 
where the purpose or design of the annexation of a 
thing is spoken of, it is plainly not the design of mak- 
ing it or not making it a fixture in the legal sense that 
it is meant. 

The object of inquiry is the purpose of the annexa- 
tion as a matter of fact —that is, the degree to which 
it is intended to prevail over the naturally movable 
character of the thing annexed, and make it, in fact, 
irremovable, or the degree of permanence and dura- 
bility to which the annexation is designed. But this, 
again, is itself to be determind to a large degree by the 
amount and character of the physical connection 
established; and certainly this may be of such a kind 
as to overcome almost any inference to the contrary 
which would arise from the character of the thing. 
Thus, a fresco or painting executed upon the walls 
themselves of a house or upon the cement which ad- 
hered to and covered them would be, of course, a 
fixture (or rather, perhaps, part of the walls them- 
selves), while a framed oil painting would belong to 
the class the furthest removed in character from fix- 
tures. But yet even such an oil painting might be so 
far incorporated into the wall as to lose its movable 
character and become a fixture, as in D’ Eyncowrt v. 
Gregory, L. R. 3 Eq. 382, 395. Annexed things, then, 
being adjudged fixtures or no fixtures by reference to 
the purpose of their annexation, that purpose is itself 
ascertained partly by the character of the things 
affixed, and partly by the character of the annexation 
itself. Nevertheless, in some cases the one element, 
in some the other, comes principally or exclusively in 
view. 

With regard, first, tothe character of the immovable; 
it is obvious that the general use of a building being 
ascertained, those things which conduce or are sub- 
servient to that use will be more readily assumed to 
have been affixed with an intention of permanence 
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than those which do not subserve that common end. 
Thus, if a building be used as a dwelling-house, things 
suitable to a dwelling-house will more readily become 
fixtures; if it be used as a mill or manufactory, the 
same inference will be drawn with respect to those 
things which form part of the machinery or assist in 
its operations. Reasoning based on these considera- 
tions will be found applied in the cases already cited of 
Place v. Fagg, Mather v. Fraser, Boyd v. Sharrock. By 
an application of this kind of consideration to the con- 
struction of a mortgage of a mill in Kay v. Hutchinson, 
23 Beav. 413, the master of the rolls arrived at the con- 
clusion that only what might be called the fixed furni- 
ture ofa mill simply, but not that part which was pecu- 
liarly adapted to its use as a silk mill, passed ; a decision, 
howevét, which, after the subsequent case of Haley v. 
Hammersley, 3 De G. F. & J. 587, before Lord Camp- 
bell, must be acccepted with reserve. 

The principle is, indeed, extremely difficult of appli- 
cation. The construction of it which, with reference 
to machinery and such like, would make only those 
things fixtures which were destined to develop the 
resqurees of the land, was decisively exploded in Fisher 
v. Dixon, 12 Cl. & Fin. 329, a case between heir and 
executor; and after what was said in that case, with 
the approval given in it to the decision in Lawton v. 
Salmon, 1 H. B1. 260, n., and the decisions in recent cases 
already referred to, it is impossible to regard as of any 
weight early cases, in which things so permanently 
fixed, and of such customary and common use in 
dwelling-houses as furnaces and stove backs, were held 
to pass to the executor and not to the heir. Harvey v. 
Harvey, 2 St. 1141; Squier v. Mayer, 2 Free. 249. A 
case very singular in its circumstances, and in which 
great weight was given tothis aspect of the question, 
was Parsons v. Hind, 14 W. R. 860, which will be more 
fully noticed below. 

In the next place, under the head of the purpose of 
annexation, the character of the thing affixed some- 
times occupies the prominent place, and particularly 
where the thing belongs to the class of ornaments. 
Even here, as has been already observed, the annexa- 
tion may be such that the character of the thing yields 
to it. Thus, in a case of ornamental fixtures, even as 
between landlord and tenant, it was said: ‘“ On the 
one hand it is clear that many things of an ornamental 
nature may be in a degree affixed, and vet, during the 
term may be removed; and, on the other hand, it is 
equally clear that there may be that sort of fixing or 
annexation, which, though the building or thing an- 
nexed may have been merely for ornament, will yet 
make the removal of it waste.’”’ Buckland v. Butter- 
field, 2 Br. & B., at p. 53. 

(To be continued.) 


——~>o" 


A ROYAL ROAD TO THE BAR. 


It is a common enough assertion of the detractors of 
the bar as an institution, that it is a monopoly of tal- 
ent, hedged round by obsolete formalities, difficult of 
access to those unpossessed of means and of leisure, 
and requiring an apprenticeship which renders the long 
robe unattainable to many who, under a more liberal 
system, would wear it with honor to themselves and 
credit to the profession. Formerly, it is urged, a fixed 
period of study at an Inn of Court, and the consump- 
tion of a specified number of dinners was held sufficient 
to qualify the aspirant for forensic honors; but now all 
is changed, and it has been thought necessary to require 





more than a gastronomic acquaintance with the law 
and lawyers ere admitting the student tothe bar. Yet, 
say these conservatives, equally able lawyers were pro- 
duced under the old system as under the new. When 
the subject of compulsory legal examinations before 
call was first mooted, a learned judge gave it as his 
opinion that the best qualification for the bar was a 
sound education and some little knowledge of the 
world, and that the jurisconsult or advocate could only 
become such by practice. Doubtless there was some 
show of reason in his remarks, for we fully admit that 
the lawyer is not to be produced in the same manner ag 
the soldier, the churchman or the merchant. The 
principles of jurisprudence are not to be acquired by 
rote, as in the case of the Latin grammar, or the rules 
of arithmetic. But if the judge we quote were to be 
followed to the letter, we cannot see any reason why 
there should be any probationary period to be passed 
through by the law student. There would be no reason 
why the sixth form boy or the bachelor of arts should 
not be at once inducted into all the glories of horse- 
hair and bombazine, on his proving that he could solve 
an equation or construe a classical author. If practice 
alone is to make the perfect lawyer, either would be 
equally eligible with those who should have passed the 
customary three years attending lectures and reading 
in chambers. The majority, however, of those able 
men who planned the present system of legal education, 
while fully admitting the desirableness of the above 
accomplishments, went a step further than the learned 
judge, and considered it necessary that the barrister, 
before rushing into the actual practice of the profes- 
sion, should have some acquaintance with its techni- 
calities. Since that time each step which has been 
taken has been rather to exact a greater display of this 
technical knowledge before call, than to recur to the 
old system. In this colony we have followed in the 
wake of the law reformers in the United Kingdom, and 
the colonial barrister has, except in certain instances, 
to overcome a redoubtable series of searching examina- 
tions before he can be admitted. It is to these excep- 
tions to what has been generally accepted as a wise rule 
that we propose to direct the attention of our readers 
in these few remarks. In part I of the rules of the 
supreme court of Victoria will be found the following 
section: 

“21. Period of studentship.—No student at law 
shall be admitted to practice as a barrister in the said 
court until the expiration of four years from the date 
of his signing the declaration in the Students’ Roll 
Book, unless 

“He shall have taken the degree of Bachelor of Laws 
in the University of Melbourne, or in some university 
recognized by the University of Melbourne, in which 
case he may be admitted at the expiration of one year 
from the date of such signing; or 

**Unless he shall have taken the degree of Bachelor 
of Arts in the University of Melbourne, or any such 
university, or 

‘* Have passed four examinations in law in the Uni- 
versity of Melbourne, with an interval of at least one 
year between each, in the subjects of law and history, 
prescribed by the statutes and regulations for the time 
being, for the degree of Bachelor of Laws. 

“In either of which last-mentioned cases he may be 
admitted at the expiration of two years from the date 
of such signing.” 

This rule, which is at present in force, opens wide 
the gate to all the honors and advantages of the bar to 
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all excepting those who make the law their especial 
study. The man who shall have gained the degree of 
Bachelor of Arts, by studying through the mazes of a 
Greek play, or solving the mysteries of the binomial 
theorem, in the Melbourne, “ or any such university,” 
may be admitted at the expiration of two years, while 
the law student must pass through a probationary pe- 
riod of four years, or under another clause of one year 
in addition to the time necessary to obtain the degree 
of Bachelor of Laws. Space will not allow of our pre- 
senting our readers with a speculative list of those 
great schools and seats of learning which we conceive 
would come within the meaning of the words “any 
such university.”” The degree of Bachelor of Laws, 
granted by some among them, may be accepted without 
cavil, as prima facie evidence of the possession of a 
certain amount of legal knowledge by the holder; al- 
though we believe that when this degree was first in- 
stituted at Cambridge, it was looked upon as by no 
means a crucial test. But what is the value of a Bach- 
elor of Arts degree granted by some universities which 
might be held to come within the description ‘‘ of any 
such university ?”’ 

We should have contented ourselves with briefly 
calling the attention to the rule, if it were not for the 
fact that those barristers who have been called in this 
colony are naturally desirous that they should be placed 
upon the same footing as those who are called at home. 
It is a very laudable ambition with the colonial barris- 
ter that he should wish to be admitted to practice in 
the courts of the United Kingdom, even as members 
of the English and Irish bars are here. But if we re- 
duce the standard of admission here, it will prove an 
insuperable obstacle to any such reciprocity. Apart, 
however, from this outside consideration, the judiciary 
here must be fed from the ranks of the bar, including, 
of course, those admitted in the colony, and it isa self- 
evident fact, that closely connected as they must ever 
be, any thing which tends to depreciate the bar must 
have a like effect upon the bench. 

Chief Justice Lawrence, of the supreme court of Ili- 
nois, a fearless and upright judge, on a recent occasion 
made use of the following remarkable words, which, 
to some extent, bear upon our argument. Alluding to 
the unfortunate influences brought to bear upon the 
American judiciary, and the virulent abuse which had 
been showered upon it in consequence, he says: 

“That it is in the power of the bench and bar of the 
country, unaided, to arrest the downward tendency of 
the times, is not to be supposed. Nevertheless, we can 
do something, and, if properly aided by other conserva- 
tive elements of society, can do much to check it. We 
can at least make a noble struggle, and be the last to 
fall. Common as it is to utter vapid witticisms in dis- 
paragement of the bar, the well-known truth, never- 
theless, is, that the men who in better times have done 
most to create and mould our political institutions and 
control the social forces of the country, have belonged 
to the profession of the law. If you, gentlemen of the 
bar, can constantly live up to the highest and noblest 
traditions of professional life; if you can keep ever 
fresh and bright the sentiment which doubtless now 
animates you, that the true ambition of the lawyer is 
not the acquisition of wealth, but of that pure profes- 
sional fame which is to be won by the exercise of your 
high vocation in a spirit of the most punctilious honor, 
and with an ever-present consciousness that you, as 
well as the court, are ministers at the altar of justice; 
and if the various judicial tribunals of this State shall 





so perform their duties as to command the confidence 
and support of such a bar—shall be so clear in their 
high office that not even a disappointed litigant can 
venture to charge them with unholy motives— then 
the judiciary and the bar, standing together, will, in 
the future as in the past, furnish a sure protection 
against wrong, and keep alive in the hearts of all good 
men the hope that our downward tendencies as a peo- 
ple may be stayed, and that we may yet get back upon 
those ancient ways wherein we walked in the better 
days of the republic.” 

This goes to show that no judicial tribunal can retain 
the confidence of the people at large unless it possesses 
the confidence of the bar; and, we may add, that 
should the bar lose its high character for learning, abil- 
ity and sterling honesty with the people, its days as an 
institution are numbered. The provisions of rule 
twenty-one are too lax and should be reconsidered, 
and the standard of admission heightened.—Australian 
Jurist. 

—- - © > oe 
CORRESPONDENCE. 


JUDGE BARNARD’S ORDER ON ARRESTS IN CIVIL 
ACTIONS. 
To the Editor of the Albany Law Journal: 

The character of the impressions to be created upon 
the minds of members of the bar by the order of Mr. 
Justice Barnard, promulgated a few days since, will 
naturally be twofold. To such as are of a philanthropic 
and humanitarian disposition only, the course to be 
pursued by the learned judge in refusing his signature 
to orders of an arrest in nearly all cases in which it 
has heretofore been customary and lawful to grant 
them, will possess all the elements of a righteous and 
praiseworthy determination. In their view it will 
be impossible to bestow too much commendation upon 
the action of an officer who shall seem to have mani- 
fested so earnest a desire for thorough reformation, in 
the matter of arrest and imprisonment for debt, as 
might be inferred from the decisive and independent 
course suggested. 

But there is another impression to be noted, in con- 
nection with this matter, and one which is totally 
adverse to the propriety or legality of the order men- 
tioned. For there are individuals who have been disci- 
plined to the notion, that the greatest safety to the 
State and to the individual, the most beneficent results, 
in all respects, are to follow, not from a reckless though 
apparently generous and humanitarian disregard of the 
laws as it is revealed from the statute books, but 
rather from a steady unimpassioned execution of the 
regulations and provisions which have been ordained 
by that body, whose sole duty and prerogative it is to 
form the law. They whose minds have been thus edu- 
cated will at once demand by what authority a justice 
of the supreme court, or any other judicial organiza- 
tion, can override and overthrow a solemn legislative 
act. They will ask, with a sufficient display of reason- 
ing, too, whether private rights are to be best protected, 
or public policy best conserved, by a ruthless, though 
seemingly well-intentioned, overturning of legislative 
enactments; or whether such a course is to be deemed 
sanctioned from any sentimental notion of a “ higher 
law,’’ which a judge, whose functions are any thing but 
legislative, may suppose to be invoked in any given 
case. 

To speak in plainer language, it ought to be known 
by those who so loudly and flatteringly applaud the 
action of Judge Barnard in this respect, that the Code 
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of Procedure, under which alone he is authorized to 
perform the functions appertaining to his office, pre- 
scribes minutely the cases in which it shall be the right 
of a party plaintiff, in a civil case, to have an order for 
the arrest of the defendant. Will any legally educated 
person dispute the proposition, that it is quite as much 
the bounden duty of a judge, having jurisdiction of the 
case, to grant such an order of arrest upon a proper 
presentation of the facts, in the manner prescribed, as 
it is his duty to perform any other duty imposed by 
law? And if in such a case the order so applied for be 
refused or withheld, will it be said that the judge so 
refusing or withholding is not clearly derelict in his 
duty, as much so as though he should refuse to per- 
form all and every duty appertaining to his office? It 
almost passes conception, that any man, intrusted with 
such functions, should dare to thus trample under his 
feet the very Code under which alone he pretends to 
act at all. Can it be that this learned judge has arrived 
at the conclusion that section 179 of the Code is uncon- 
stitutional? But is this to be the manner in which 
questions of constitutionality are to be determined — 
by an ex parte order, granted by a judge upon his own 
motion—without opportunity on the part of those 
interested to be heard ? 

We are not considering the justice, propriety or hu- 
manity of this statute. Such consideration is not 
within our province at the present time. It is suffi- 
cient that the legislature has placed this statute on the 
books; and, while it is there, it is the law of the State, 
and as such must be lived up to. And when Judge 
Barnard, or any other judge, however well intentioned, 
or however disposed to the dispensation of simple jus- 
tice, attempts, with a lofty disdain of the law-makers, 
or by appeals to any fancied “higher law,’ to thwart 
the natural operation of a statute, he assumes that 
which is the prerogative of none but the legislature 
who created them and him. 

Ep. J. MAXWELL. 

Brooxtyn, Nov. 6, 1871. 

If our correspondent will take the trouble to ex- 
amine the reports, he will find that several “legally 
educated persons” have disputed his proposition, and 
have held that the granting or refusing an order of 
arrest lies in the discretion of the court. To assist 
him in this examination we would refer him to the 
cases of ‘Lapeous v. Hart, 9 How. 541, and Davis v, 
Scott, 15 Abb. 127. The language of Judge Daly in 
the latter case is significant, and worthy of repetition. 
After expressly holding that the granting of the or- 
der was a matter of discretion, he says: “It is our 
experience in this court that such orders are con- 
stantly obtained in trivial actions of this description, 
which result usually in nominal damages. It has be- 
come, in fact, such a means of abuse and oppression, 
that it is our duty to check it by adhering strictly to 
a salutary rule which has prevailed in this State from 
an early period, and which is not, in our judgment, in- 
consistent with the provisions of the code.” — Ep. L. J. 

————_ooe —__—_—_- 
GENERAL TERMS. 
8d Tuesday in November, fourth department, Syra- 


cuse. 
2d Monday in December, second department, Brook- 
lyn. 





THE VACANCY IN THE FOURTH JUDICIAL 
DISTRICT. 
STATE OF Nv YorK, 
EXEcUTIVe CHAMBER, 
ALBANY, Nov. 9, 1871. 

Dear Sir: The resignation of Judge Rosekrans, the 
day before the annual election of 1871, raises the ques. 
tion, under section 9 of article 6 of the constitution, 
whether Mr. Potter, who, it is assumed, received g 
majority of the votes cast at that election, could take 
the office under it, it being claimed by Judge Rose. 
krans and others, as I am informed, that, as the elec. 
tion occurred within three months after the happening 
of the vacancy, it was of no effect; and that the 
vacancy can only be filled by appointment, the ap. 
pointee to hold till December 31, 1872. 

If the question thus presented could be settled or 
avoided by the appointment of the successful candi- 
date, the voice of the bar and the interests of the pub- 
lic would demand of me that I should appoint him, to 
the end that there might be no undue strife over, 
judicial office, and that the will of the people, as 
expressed at the ballot box, should not be defeated by 
the resignation of Judge Rosekrans; and I should 
appoint him at once. 

But it is clear that neither such appointment, nor 
the failure to make any, would avoid the issue; it 
would only postpone it. At the election in 1872, some 
one would probably be voted for and contest Mr, 
Potter’s seat, claiming the election of 1871 to have 
been void, and that the appointment from the governor 
expired December 31, 1872. 

The admitted purpose of Judge Rosekrans’ resigna- 
tion was to raise this question and to defeat Mr. 
Potter’s election; and it must be met and decided 
sooner or later. It is important that it should be 
decided as early as possible. You were the minority 
candidate at the late election, and your qualifications 
for the office are unquestioned. I therefore, to-day, 
invited you and the Hon. Matthew Hale, of counsel for 
Mr. Potter, to meet me at the executive chamber, and 
am glad to know that you both see the force of my 
suggestions. 

I shall, therefore, appoint you to fill the vacancy cre- 
ated by the resignation of Judge Rosekrans, in the 
belief that you and Mr. Potter will be able to procure 
an early judicial construction of the section of the 
constitution before referred to. I think this can be 
done early enough to prevent any unnecessary conflict 
in the judicial district. If so, my object will be 
attained. 

Very truly yours, 
JOHN T. HOFFMAN. 
To SAMUEL W. Jackson, Esq. 


——~e@o———— 


Book Nores. — Messrs. Diossy & Co. announce that 
they will publish during the present month a digest of 
the law of partnership, by Hon. Charles Fox, of Cin- 
cinnati. The same firm also proposes to issue a “con- 
solidated ’’ edition of the court of appeals reports, an 
undertaking of no little magnitude certainly. —— W. H. 
and O. H. Morrison, of Washington, have in press The 
Statutory Jurisdiction and Practice of the Supreme 
Court of the United States, by P. Phillips, of Alabama. 


oe 


“No, I never heard of Coke upon Littleton,” saids 
shipowner, who never went to school overmuch, * but 
there’s Newcastle on Tyne; I know where that is.” 
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OUR CIVIL AND PENAL CODES IN CALI- 
FORNIA. 


We have heretofore expressed our regret that the 
legislature of this State has not taken into consideration 
and adopted the civil and penal codes, reported some 
time ago by the commissioners of the code, and we 
hope that the time is not distant when it will do so. 
Meantime, the west is moving in that direction. In 
California, a commission has been sitting for a year 
or more, with the view of bringing into a code, or 
series of codes, the whole law of that State. Our 
readers will remember a letter which we published in 
December, 1870, addressed by Mr. David Dudley 
Field to these commissioners, and other members of 
the California bar, in respect to codification and our 
codes. The commission has now reported four codes: 
a civil code, a political code, a code of civil procedure, 
and a penal code, comprising both substantive law 
and procedure. They are to be presented to the 
legislature of the State, at its forthcoming session, 
beginning on the first of next month. Most heartily 
do we trust that the legislature will adopt them. 

They are evidently framed with great care. 
Modeled after ours, they yet contain much that is 
notin ours. It is well known that the law of Cali- 
fornia is derived, not only from the common law 
of England, but also from the common law of 
Mexico and Spain. The relations of husband and 
wife are regulated, in a great degree, by the civil law, 
the community of property between them being a 
distinguishing feature. The law of corporations 
makes a part by itself, in the proposed civil code, and 
there are three hundred and sixty-six sections de- 
voted to that branch of the law, embracing insurance 
corporations, banking corporations, telegraph corpo- 
rations, and twelve other classes of corporations. 

There are new provisions relating to homestead 
exemptions, and to mining rights. The extent of the 
additional work will be understood when we say 
that, while the civil code prepared by our commis- 
sioners has two thousand and thirty-four sections, 
that now prepared by the California commissioners 
has three thousand five hundred and ninety-one. 
Altogether, the work is most creditable to California, 
and we hope to see it made the law of that great 
State before its next legislature closes its session. 

The preface of the commissioners, to the civil code, 
is as follows: 

“This, the civil code, must, in the main, speak for 
itself. There isso much urgent labor to be performed 
by the commission before the meeting of the legisla- 
ture, that a more elaborate exposition must be left to 
a future occasion. It contains four grand divisions. 





These are divided jnto parts, parts into titles, titles 
into chapters, chapters into articles, and the whole is 
sectionized consecutively, from the beginning to the 
end of the code. Sections have been left in blank at 
the end of each chapter and article, for future declara- 
tion of rules or amendments. 

“Our act adopting the common law of England 
(Stats. 1850, 219) is as follows: ‘The common law of 
England, so far as it is not repugnant to, or incon- 
sistent with, the constitution of the United States, or 
the constitution or laws of the State of California, shall 
be the rule of decision in all the courts of this State.’ 
The courts hold that this act does not mean common 
law of England, but of the United States — ‘American 
common law;’ the common law of England, as 
modified by the respective States. There are as many 
authoritative modifications as there are States in the 
Union. Rules upon the same subject differ much in 
different States. When they so differ, or when they 
need modifications to suit our conditions, the court, 
not the legislature, establishes the law. 

“This ‘unwritten’ law is a system quite complete ; 
but its expression is most fragmentary. It is found 
scattered throughout thousands of volumes of English 
and American reports and digests, from the year- 
books down to the present time. The civil law, with 
Mexican modifications, prevailed in this State up to 
the time of the adoption of the common law. The 
history of civilization does not furnish a parallel of 
placing upon a conquered people a whole system of 
‘unwritten ’ laws, foreign to them and their language, 
and which could only be found by searching out its 
disintegrated elements. The legislature has never 
provided for a translation of the common law into 
Spanish. The citizen and the lawyer alike complain 
over the want of a condensed, methodical expression 
of the law. The civil code of New York—a monu- 
ment of legal wisdom and patient industry—is a 
collection of common-law rules and principles, com- 
bined with a consolidation of statutes like our own, 
all concisely stated, logically and harmoniously ar- 
ranged, in the order of subjects corresponding to Black- 
stone’s Commentaries. We ‘supply the defect’ in 
our act adopting the common law, by specifying the 
general rules already embraced in its very general 
terms, and for this purpose avail ourselves of the 
exhaustive labors of the New York commission. 
Most of our statutes have been taken, from time to 
time, from sister States, and mostly from New York. 
The chapter on special partnerships (Stats. 1870, 123) 
and adoption of children (Stats. 1870, 530), were taken 
bodily from the civil code of New York. 

“The sharp lines between statute law and the com- 
mon law remaining unexpressed in code form, are 
toned down. The code and the common law are but 
harmonious parts of one system, differing only in 
name — in the terms employed, indicating the different 
modes of adoption. 

“ The work of revising such of our statutes as pertain 





278 


THE ALBANY LAW JOURNAL. 


ej 


to this code, and giving them conciseness in harmony 
with the general style of that code, and of incorpora- 
ting them in their appropriate places, has been per- 
formed with all reasonable care. The law on marriage 
and divorce has been more fully declared; the 
distinction between sealed and unsealed instruments 
has been abolished; married women authorized to 
convey separate property without the signatures of 
their husbands, conveyances and acknowledgments 
simplified, and all parts of the code made to harmonize 
with these changes. It is believed tiat in the main 
the work is well done. Doubtless, some defects or 
omissions will be discovered on final examination, 
after printing as a whole, which the commission, 
committee or examining board will correct before 
presentation to the legislature in bill form. 

“The code can be considered, and be accepted or 
rejected, as a whole; or those acts of our statutes 
which have been revised and incorporated into the 
code can be considered and passed by themselves. 
The legislature can take its choice as between the 
whole volume or the revised titles from the statutes. 
Alternate bills can be prepared to carry out either 
plan. Those who choose to follow the commission 
through this code should obtain a copy of the New 
York Civil Code, as a better means of testing the 
accuracy of our work. Its numerous references to 
leading cases, in which the particular principle de- 
clared has been adjudicated, and the copious notes, 


afford the highest guarantee of the correctness of that 
work.” 


———¢<e————— 


COMPULSORY EDUCATION. 


The subject of popular education seems to be inter- 
esting the public mind in almost every civilized nation. 
It is not many years since men began to discuss 
whether education would or would not be beneficial 
to the masses. Next came the movement in favor of 
free education, or the establishment, at public expense, 
of a school system, whose benefits should be afforded 
without charge to every one who wished them. 
That movement has now given place to a more 
advanced one, in which the public is not only called 
upon to furnish educational opportunities, but to com- 
pel the individual to avail himself of them whether he 
will or no. This latest development, known as the 
compulsory system, has met with considerable favor, 
having been adopted and put in force in several 
European States, and, in a modified form, in Great 
Britain and in some few of the United States. As 
was to be expected, this adoption has been made in the 
face of a strong opposition, arising either from preju- 
dice or from real or supposed antagonistic interests. 

It is, we suppose, settled, that a certain amount of 
culture benefits the individual, whether it does the 
community or not. As to the advantages of a wide dis- 
semination of learning men still dispute, but the ques- 
tion of the present is concerning the rights and duties 





of government, with regard to educational traini 
the sentiment of the age denianding that, be it for 
their good or ill, the masses must in some way receiye 
instruction. 

In the discussion of this question the parties are 
divided as follows: One party holds that there 
should be no interference whatever by the gover. 
ment in the matter of education, but that it should 
leave every thing to individual enterprise — offering 
no hinderance and giving no help. Another thinks 
that the government should assist private efforts, but 
should not directly exercise any control. A third 
class believes in a mixed system, partly public and 
partly private, the State having a supervisory power 
as to the part of the system it does not directly man- 
age. The fourth proposes to have all educational insti- 
tutions supported and managed by the State, leaving 
private schools to take care of themselves. Those 
who belong to the last two classes are divided in opin- 
ion, one division insisting that, while the State may 
offer to every one an opportunity to learn, it can go 
no further; the other, that the State should not only 
open the fountain of knowledge, but compel every 
one to drink, whether he is thirsty or not. 

A good deal is said and written about the limits of 
governmental power. There are doubtless very many 
things the State ought to do, and very many it ought 
to leave undone. Yet, who will say where is the 
boundary line between legitimate and _ illegitimate 
action. In this country the erection of a light-house 
is considered within the limits of national power, the 
erection of a hotel is not. In Turkey, the govern 
ment has always built hotels, and, only lately, light 
houses. That the State should engage in retail trade 
would be distasteful here, while in France the nation 
keeps all the tobacco shops. The question must be 
determined in the same way as a suit in equity, by 
the circumstances of the particular case. We can 
readily conceive of social and material conditions 
under which the State might properly perform acts, 
which, under other conditions, it ought not to attempt 

The question, should the government afford educa- 
tional facilities to the masses, has long since, in this 
country at least, been decided in the affirmative. The 
other question, should the masses be compelled to 
avail themselves of those facilities, is yet under dis- 
cussion. 

The chief end of organized society is to enforce the 
precept, “Do unto others as you would that others 
should do unto you.” Under a patriarchal or despotic 
system, where the whole authority is vested in one 
individual, it might seem an indifferent matter 
whether the subject multitude were learned or igno- 
rant. However this may be, in a nation where the 
people, either directly or indirectly, control public 
affairs, it is essential that the people be intelligent. 
As intelligence results from education, popular educa- 
tion is essential to the well being of the nation. If 
this be so, the nation has a right to insist that its citi- 
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zens avail themselves of such facilities as it may afford 
in the way of schools and teachers, in other words, it 
may properly establish a compulsory system of edu- 
cation. 

One of the principal objections honestly raised to 
such a system is, that it interferes with private rights ; 
that it is inconsistent with individual liberty. But it 
will be noticed that, in every scheme thus far sug- 
gested, it is proposed to use forcible measures in 
respect to minors only. If adults are ignorant they 
may remain so if they choose. But a minor is not 
his own master. The parent has, by the law of 
nature, full and absolute control over his actions. 
That this control may be limited by society no one 
can doubt. There is not, nor has there ever been, a 
civilized people where the law did not in some degree 
deprive the parent of his natural authority in regard 
to his children. Under the earlier laws of Rome, 
although the father might put his son to death, he 
could not prevent such son from serving in the army. 
The Spartan commonwealth assumed the whole man- 
agement of boys, giving parents no more voice than 
other citizens, in respect to their treatment. Modern 
States have in no instance gone as far as Sparta, but 
they have always claimed the right to do so if public 
necessity or interest should require it. 

The law everywhere recognizes the authority of the 
parent, in order to enable the parent to perform cer- 
tain duties toward his child. Those duties are to 
support such child while he is young, and to educate 
him so that he may be able to do what will be 
required from him when he reaches manhood. The 
latter duty cannot be performed unless the child is 
subject to the parent, because education involves 
discipline. Discipline is unpleasant, and would in 
most instances be, if possible, avoided. So long as 
the parent properly fulfills the two duties named 
society should not interfere. It is only when he 
willfully neglects, or is unable to perform one or both, 
that the public may and ought to step in and do what 
the parent cannot or will not. 

In a barbarous state the adult individual has need 
of physical culture chiefly. Muscular strength and 
agility, ability to endure want, fatigue and pain, cour- 
age, and sharp, keen senses, constitute the end of 
training. To obtain these practice is almost all that 
is required. The chief care of the parent is to feed 
and defend the child, natural inclination and the 
parental example will do the rest. But among a civ- 
ilized people both the physical and the intellectual 
must be trained. This requires, not only practice, 
but intelligent direction, and, as the community 
advances in knowledge, a more extended and contin- 
uous training. In time it becomes impossible for the 
parent to perform, without assistance, both the duty 
of support and that of education, and he is compelled 
to delegate the latter to another who will do it for him. 
But very frequently the parent finds it a difficult task 
© even provide for the support of his offspring, and 





so neglects the education entirely. Here the State 
must come forward and help, or the child grows up 
to manhood ignorant and unfitted to assume the 
responsibilities of life. Oftentimes another influence 
operates to cause the education of the child to be neg- 
lected ; that is, the profit derived from his labor which 
the parent is unwilling to forego. The State, in such 
acase, must not only perform the duty of a parent in 
the way of instruction, but must prevent the parent 
himself from exercising his authority, when moved 
thereto by a hope of present gains, in such a way as 
to embarrass the State. And the same preventive 
power must operate to oppose the action of the 
pareut, when arising from religious or social preju- 
dice. 

Precisely how far and in what matters the public 
should educate is not now settled. The fact is, that 
our school system is not adapted to the age, though 
the ten years last past have seen wonderful changes 
in it. From the university to the district school the 
spirit of the middle ages is present affecting the 
choice of studies, the modes of culture, and the man- 
ner of discipline. In the place of practical truths 
applicable to the affairs of daily life, abstract theories 
of which no one can discover the use are inculcated. 
Physical training is scarcely attended to and the moral 
nature receives but very little notice. Even the in- 
struction, which is supposed to be practical, is given 
in such a way as to detract largely from its value. 
Now the State in assuming the duty of a parent 
should do just what the parent ought to have done, 
that is, fit the child to act well his part in life. That 
he may do this he should receive such training as 
will render him sound in body, mind and morals. He 
will thus be fitted to become a citizen. But the 
parent is required to afford him such technical or 
special education as will enable him to gain his own 
livelihood. Ought the State to do this? We thinkso. 


——~0~oo— 


JUDICIAL SALARIES IN NEW YORK. 


The comptroller's department, in New York city, 
is making a vigorous opposition to paying certain 
judicial salaries, as settled by the board of supervi- 
sors. The judges concerned in this question are the 
judges of the supreme court, the judges of the court 
of common pleas, the judges of the superior court, 
the recorder, city judge, and police and district judges. 
In order to test the validity of the comptroller’s 
refusal to pay these judges the salaries fixed for them 
by the board of supervisors, Recorder Hackett has 
applied to the supreme court for a mandamus to com- 
pel the comptroller to pay the salaries in question. 
An order was granted by the court to show cause 
why the mandamus should not be issued, and the 
cause was up for argument before Judge Brady, on 
the 9th inst. The statutes relating to the point are 
as follows: 

Prior to 1855 the salary of the recorder was $3,000 
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per annum; but by chapter 525 of the Laws of that 
year it was provided, by section 1, that “The board of 
supervisors of the city of New York may, if they 
shall deem expedient, increase the salaries of the jus- 
tices of the superior court of the city of New York, 
the judge of the court of common pleas of the city 
and county of New York, the surrogate, recorder and 
city judge, or either of them.” Under this power 
the salaries of all these judges were raised, and that 
of the recorder was fixed at $7,000, instead of $3,000. 
However, by the Laws of 1867, chapter 806, section 
2, it was provided, that “The board of supervisors of 
the county of New York are hereby prohibited from 
creating any new office or department, or increasing 
the salaries of those now in office, or their successors, 
except as provided by the acts of 1867.” No act was 
passed in that year authorizing the increase of the 
recorder’s salary; but, by the Laws of 1868, chapter 
854, section 1, the recorder’s salary was increased by 
$3,000, and was thus fixed at $10,000. By the same 
act the board of supervisors were forbidden to create 
any new office or department, or to increase the sala- 
ries of those now in office or their successors. By 
chapter 875 of the Laws of 1869 this prohibition was 
renewed, a single exception, only, being made, in favor 
of the surrogate of the city and county of New York. 
The board of supervisors, however, on the 27th of 
December, 1869, passed a resolution increasing the 
recorder’s salary to $15,000. 


In this state of the statutes relating to the question, 
Judge Brady was of opinion that the powers conferred 
by the act of 1855 upon the board of supervisors, 
to raise judicial salaries, were taken from them by 


subsequent legislation. He reserved his decision, 
however, and we will not forestall the judge’s discre- 
tion by offering any opinion of our own on the mat- 
ter, except that we incline to the direction in which 
the judge has already expressed his own tendency to 
lean. The act of 1869 is certainly very plain against 
the exercise of the powers in question by the board 
of supervisors. It is to be hoped, however, that 
though the present state of the law may be deemed 
unfavorable to the judicial claims, yet, that the legis- 
lature will directly place the salaries of the judges on 
a respectable footing. No wise man or patriotic citi- 
zen can desire to see a judge without strong pecuni- 
ary as well as honorable motives to hold himself free 
from corruption and undue influence of every kind. 
This result will be most easily attained by provision- 
ing the judicial fortress, and so discountenancing all 
attacks by the millionaire. It would be a disgrace to 
New York if it will not allow its judges as handsome 
incomes as are readily paid similar functionaries by 
the decrepit but astute kingdoms of the old world. 


“*White Acres’ and ‘Black Acres’ are all good 
enough in their way,” said a not over-enthusiastic 
student of the law, “but give me Joe Jefferson as 
‘Bob Acres’ for first-class enjoyment.” 





INSURANCE LAWS. 


The Insurance Convention which met in New 
York city last summer suggested several important 
amendments to the laws of insurance, as well ag 
a mutual assimilation of the insurance laws of al] 
the States. The delegates to the convention were 
strongly of opinion that it is inexpedient to insist on 
a company having assets in every State in which it 
does business. Certainly, if the underwriters have 
assets within the Union, this would seem to be suffi- 
cient to every purpose of solvency, without requiring 
the assets to be located in any particular State. The 
solvency of the national banks is adequately guaran. 
teed by the deposit of bonds at Washington. Cui 
bono, then, would a statute be, requiring the banks to 
deposit their bonds in the States in which they were 
respectively located? The peculiar fault of compel- 
ling insurance companies to have their assets on the 
spot is, that, in the case of an extensive fire, the 
assets of the parties guarantying, as well as those 
guaranteed, are destroyed. This is the melancholy 
tale which insurers in Chicago offices have now to 
tell. Had their policies been effected with companies 
doing business mainly in other States, the insured 
would in all cases get at least a handsome dividend, 
Where a city is largely built of wood, an insurance 
office therein guarantying a fellow-citizen against 
loss by fire and storm, is not unlike the case of one 
passenger on board ship promising to pay the execu- 
tors of a compagnon de voyage a certain sum in case 
of his death by shipwreck. 

There is always great advantage in carrying on 
affairs — whether civil or political —on a large scale, 
The representation of minorities would be com- 
pletely realized in the legislature if there was only 
one political district for all the voters. The incon- 
venience of various laws in various States is as great 
as was felt in England before the justices in Eyre of 
Henry II had moulded and welded the different local 
customs of the island into one uniform common law. 
One of the greatest benefits conferred on France by 
the revolution of ’89 was the reduction of the various 
provincial codes to one homogeneous system. It is 
absurd in the extreme for State legislation to cripple 
commercial contract in any way as long as the prov- 
ince or area of action is confined to the Union. So 
long, for instance, as an insurance company has assets 
under the wave of the stripes and stars it is even bet- 
ter in more ways than one that its assets and transac- 
tions should not gyrate round a local focus, Mr. 
Austin Abbott, of New York, has, we believe, pre- 
pared, at the request of the delegates to the Insurance 
Convention, a bill assimilating the insurance laws of 
the various States. It is to be hoped that the meas- 
ure will contain no provision, whatever, for tying 
down an insurance company as to the location of its 
assets. Of course, policies should be deemed indis- 
putable, when so contracted for. There are other 
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devices, also, which are necessary to bind insurance 
companies to the fulfillment of their contract. 

These bodies are very apt to litigate upon slight 
grounds a really solid claim for compensation. They 
do it in terrorem, as a warning to other supposed evil 
doers. We do not, then, wishin any way to aid an in- 
surance company in escaping from the letter of its bond. 
The contract, when completed, should be enforced. 
But there should be no unnecessary artificial difficulty 
thrown in the way of any parties — insurance com- 
panies or others— against their contracting in any 
manner they please; provided, they give security for 
the performance of the contract, no matter what 
shape it may assume. 


+ 





CHALLENGES OF JURORS. 


Objections to jurors, on the ground that they have 
some sort of a preconceived opinion of the case to 
be tried, ought to be earnestly discountenanced by 
the court. When a jury was to be impaneled for 
the trial of Foster, the assassin of Putnam, a few 
months ago, in New York, a whole week was wasted 
away in the hearing and determining, by the court, 
of objections to jurors, on the ground that they had 
spoken ill of Foster, or had read the newspapers con- 
taining accounts of the assassination, and had formed 
some notion that Foster was guilty of murder. It is 
surely impossible to get an intelligent jury that has 
not read the newspapers, and formed some opinion or 
other on every matter they read. The original theory 
of the jury system was, that the jurors were neighbors 
of the plaintiff and defendant, and so could supple- 
ment, from their own knowledge, much of the testi- 
mony that is now tendered in the shape of evidence 
as to character. Jurors, or compurgatores, as they 
were then termed, were thus, to some intents, wit- 
nesses as well as judges. The further development of 
the jury system led to the complete separation of 
both these characters. This, no doubt, is the perfec- 
tion of trial by jury. Every person that knows any 
thing material connected with the case should not 
only give his evidence in open court, but also subject 
to the test of cross-examination. Yet, at the same 
time, it is impossible, in these days of steam and tele- 
graphy, to get a jury wholly ignorant of the nature 
of the case about to be submitted to them. The 
more intelligent they are, however, the more likely 
are they to perceive that their duty is to consider, not 
whether the accused is innocent or guilty, but merely 
whether the evidence sworn to before them proves 
the charge. Surely, it requires no great powers of 
mental abstraction for a juror to divest himself of the 
impression made on him by his favorite sensational 
newspaper, and to confine his views to the sworn 
evidence, 

The lovers of law and order, therefore, will not be 
sorry to have perceived that a motion for a new trial 
of Botts, the murderer of Halsted, was refused in the 





Essex county court (N. J.) of oyer and terminer. 
The application was founded, among other points, on 
the fact that one of the jurors had, after the trial, told 
a neighbor of his that he was, from the first, in favor 
of hanging Botts. If the juror had said this before 
the trial, it might possibly have been regarded by the 
court as a sufficient ground of challenge. At least, 
in Foster’s case, slight expressions of preconceived 
opinion were accepted as adequate reasons for bidding 
jurors to stand aside. Mrs. Laura Fair, in her appli- 
cation for a new trial, at San Francisco, intends rely- 
ing on the incompetency of certain of her jurors, by 
reason of their preconceived opinions. If slight 
reasons of this nature are allowed to obstruct the 
course of justice, a jury of dumb persons will have to 
be impaneled in some cases, since almost every one 
reads the newspapers, and talks about what he reads. 


——- +o ——— 
WOMAN SUFFRAGE. 


The woman suffrage movement is making consider- 
able advances in several parts of the country, but 
except in Wyoming territory, very few female would- 
be voters have got their ballots into the ballot box. A 
couple of determined ladies in the city of magnificent 
distances have, however, appealed to the supreme 
court of the district of Columbia to vindicate their 
rights and declare them to be equal to human males 
in the matter of choosing public officers. But itseems 
that the court has been bigoted and blind enough not 
to look upon the subject in controversy with the eyes 
of Mrs. Woodhull, for it has declared unanimously 
that, under the constitution and laws as they exist in 
that district, a woman had norightto vote There 
were two cases, Spencer v. Board of Registration and 
Webster v. Superintendents of Election, both of which 
were decided on the 11th of November. The opinion 
of the court was delivered by Chief Justice Cartter. 
After remarking that suffrage by men alone without 
other limit had not proved a good thing in our cities, 
he went on to say: 

“Tt will be seen by the first clause of the fourteenth 
amendment that the plaintiffs, in common with all 
other persons born in the United States, are citizens 
thereof, and if to make them citizens is to make them 
voters the plaintiffs may of right vote. It will be in- 
ferred from what has already been said that to make a 
person a citizen is not to make him or hera voter. All 
that has been accomplished by this amendment to the 
constitution, or by its previous provisions, is to dis- 
tinguish them from aliens and make them capable of 
becoming voters. In giving expression to my own 
judgment, this clause does not advance them to full 
citizenship, or clothe them with the capacity to become 
voters. The provision ends with the declaration of 
their citizenship. It is a constitutional provision that 
does not execute itself. It is the creation of a consti- 
tutional condition that requires the supervention of 
legislative power in the exercise of legislative discretion 
to give it effect. The constitutional capacity of becom- 
ing a voter created by this amendment lies dormant, 
as in the case of an infant, until made effective by legis- 
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lative action. Congress, the legislative power of this 
jurisdiction, as yet, has not seen fit to carry the in- 
choate right into effect, as is apparent in the law 
regulating the franchise of this district. When that 
shall have been done it will be the pleasure of this 
court to administer the law as they find it. Until this 
shall be done the considerations of fitness and unfit- 
ness, merit and demerit, are considerations for the 
law-making power. The demurrer in these cases is 
sustained.’’ 

Justice Wylie said, in a brief opinion: 

“In my view, congress has been clothed with ex- 
clusive legislation as to this district, and it could have 
organized a government here which would have ex- 
cluded all of us from voting, and, indeed, that was 
talked of. It might have placed us under a commis- 
sion appointed by the president. Then none of us 
would have the privilege of voting. No person can 
doubt the competency of congress to rule us in that 
way. If that power exists in congress, congress has 
the power to say who shall and who shall not vote. It 
might have said none but women should vote in the 
district of Columbia, and we would have to submit to 
it; but [do not know but that would have been the 
better way.” 

As we understand the matter, the right of women 
to vote is claimed under the fourteenth and fifteenth 
amendments to the United States constitution. By 
article XIV, section 1, it is provided that “ All per- 
sons born or naturalized in the United States and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. 
No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States.” Article XV, section 1, provides that 
“The right of citizens of the United States to vote 
shall not be denied or abridged by the United States 
or by any State on account of race, color or previous 
condition of servitude.” 

These provisions are the sum total of all that there 
is in the two articles referred to that can possibly 
bear, either directly or indirectly, upon the subject of 
female suffrage. If any body can find any thing in 
either or both together, that confers the right of 
voting upon a woman or upon any body else in fact, 
they will do more than we have been able to. If 
there is any force in the argument that women are 
voters because they are declared citizens, it is equally 
applicable to children of any age. But the fourteenth 
amendment does not declare citizens to be voters, 
and the fifteenth merely declares that certain cir- 
cumstances, of which sex is not one, shall not exclude 
a citizen from the right of suffrage. So far as the 
federal constitution is concerned, the several States are 
free to impose any restriction upon this right so long 
as no distinction is made because of race, color or 
previous condition of servitude. 

——¢o—___——. 

The trial of the celebrated Tichborne case has been 
resumed in the court of queen’s bench, in England. 

The rising Berryer of the French bar is M. Maitre 
Jolly, Rochefort’s recent counsel. 
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CURRENT TOPICS. 


The New York Tribune has found a mare’s nest in 
the courts, which is no other than the system of 
references that prevails in the city of New York 
According to the reliable reporter who has investi- 
gated the matter, each judge has one or more favorite 
referees to whom only will he order a reference, not- 
withstanding all the parties object and the law 
forbids. But the most unfortunate circumstance is 
that the lawyers themselves not only submit to these 
high-handed proceedings, but, in many instances, are 
so fearful of the wrath of the judges that they deny 
all knowledge of the proceedings themselves. That 
there are many cases of hardship, and perhaps par- 
tiality, in referring cases we do not doubt, but we 
believe that most litigants prefer a reference, even 
where the court selects the referee, to a jury trial. 
There is undoubtedly a great deal of money made in 
New York city by referees. This is necessarily so, 
because the amounts about which suitors in that city 
litigate are large. And it is probable that a lawyer 
well known to a judge as competent and honest would 
stand a better chance to be chosen than a stranger. 
We do not see, however, that we can better matters 
by dispensing with references, as the present judicial 
force is not large enough to dispose of all the business 
coming before the courts, arid so long as the system 
remains, very much must of course be left to the dis- 
cretion of judges as to who are proper persons to act 
as referees. 


The bar association of New York, at their last 
regular meeting held on the 14th inst., appointed a 
committee to take such action as might be deemed 
proper in relation to general reform of the laws, and 
especially of the code of procedure. This movement 
will, we trust, produce something beneficial and per- 
manent in the direction of statute reform. The bar 
association, although it is not, as we believe, so organ- 
ized as to wield the power such an institution ought, 
has accomplished much good during its existence. 
The defeat of the code amendment act of last winter 
was largely due to its efforts What part it took in 
the recent political overturn in the metropolis we 
have no means of knowing, but, from the congratula- 
tory report of the executive committee, we presume 
it has done considerable toward the overthrow of 
municipal corruption. 


The latest pettifogging rascality we have heard 
about is obtaining a warrant for the arrest of an 
attorney, in order that he may not be able to be 
present at the argument of a motion. Such a per- 
formance occurred in New York last week, but, we 
are glad to say, did not accomplish the desired end. 
A discontented husband, desiring to be freed from 
the obligations of marriage, instituted a suit for 
divorce. Being present at the service of the original 
writ, he informed his wife that the proceedings were 
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not in earnest, but merely designed to assist him in 
some business transactions. The wife, having full 
faith in her husband’s representation, paid no atten- 
tion to the suit, until notice of a judgment of divorce 
was served upon her. She then applied to a lawyer 
who, of course, made a motion to open the default. 
For the purpose of putting a stop to this, the husband 
obtained an order of arrest for his wife’s attorney, 
alleging that such attorney had been guilty of unlaw- 
ful intercourse with said wife. The arrested gave bail 
at once, so that the little trick bids fair to work harm 
to no one except the husband and, possibly, his coun- 
sel in the transaction. 


The judiciary and other public officers in and about 
New York are to receive attention from the bar asso- 
ciation, who have appointed a committee to investigate 
any charges that have been made concerning the offi- 
cial conduct of such persons. If the committee will 
do their duty thoroughly, they will find facts enough 
to entertain the association for one evening at least. 
We hope the inferior courts will receive a visit, and 
that considerable notice will be taken of these officials 
not always incorruptible, yclept constables, marshals 
and deputy sheriffs. 


We are told that strenuous efforts are being made 
by the “party in interest,” to induce the secretary of 
state to approve, before the close of his official term, 
the extension of the Banks’ contract for publishing 
the court of appeals reports. It will be remembered, 
that the Banks’ Brothers beeame publishers of these re- 
ports by solemnly covenanting with the State officers 
to publish and sell them at sixty or eighty cents a 
volume, and to forfeit all rights under the contract, 
and to pay a penalty of five thousand dollars, in case 
of a breach of the covenant. This covenant they 
have openly and uniformly broken, by charging four 
times the agreed amount. The contract was so 
drawn that the penalty, it was thought, could not be 
recovered if sued for, and no notice, whatever, has 
has been taken of the breach by the parties contract- 
ing in behalf of the State. The term for which 
the contract was let being near its close, the publish- 
ers set about getting an extension. One of them was 
a senator of the State, and an influential member of 
the “ring.” How well they succeeded we may 
imagine from a couple of lines in the supply bill, au- 
thorizing the secretary to extend the contract for five 
years. Why swaddle this important provision in the 
ample folds of the supply bill? Why smuggle it in 
where it was supposed no one would ever see it? 
The answers are simple. And this is the “little 
game” the secretary of state is asked to help along. 
He was one of the parties who contracted with the 
Banks’ Brothers for the publication of the reports. 
He knows that they have violated their contract in 
every essential. He knows that this extension clause 
was a fraud in its conception amd execution, and he 





probably knows (we, of course, do not) who is re- 
sponsible for the fraud. If, knowing all this, he 
deliberately sanctions the extension, he will deserve 
the condemnation of every honest man in the State. 


—-— o>o —-__ 
OBITER DICTA. 


A successful landlord: ‘‘ See what a rent the envious 
Casca made.” 
On the back of a file of papers were once written the 
following lines: 
“ Forms, idle forms,— I know not what they mean, 
Forms from the depth of some old legal lore, 
Rise to the sight and gather in this fold, 
In looking on the happy, rich old suits, 
And thinking of the fees that are no more.” 


If a pupil should so far forget himself as to commit 
an unprovoked assault upon his teacher, he would be 
liable for his tortious conduct in an action for dam- 
ages. In which event we would rather be the teacher 
than the — tort. 

“This Mr. A., I am informed, is one of the lights of 
your bar: one of the ‘lesser lights,’ I presume?” 

‘Well now, not exactly. I should call him one of 
the Ishmeelites.”’ 

Fisher Ames disliked exceedingly one of the judges 
before whom he sometimes appeared. He once re- 
marked: ‘‘To get a hearing in Judge —’s court, one 
must come with a speaking trumpet in one hand and a 
club in the other.”’ 


To a lawyer with a small income there is much com- 
fort in reflecting that his fate might have been worse 
somewhere else, or in some other period. For instance, 
it was not pleasant to follow the profession in the 
Roman provinces when the Huns poured into them to 
the overthrow of the empire. Says Gibbon: ‘‘The 
Germans who exterminated Varus and his legions had 
been particularly offended with the Roman laws and 
lawyers. One of the barbarians, after the effectual 
precautions of cutting out the tongue of an advocate, 
and sewing up his mouth, observed with much satis- 
faction, that the viper could no longer hiss.”’ 


Mothers-in-law have never been popular. Tyran- 
nical rulers cannot expect to be. We have heard of 
instances where a man with an unwonted bravery has 
dared to speak disrespectfully of his mother-in-law, 
of course, during the lady’s absence; but it has been 
left for New Jersey to afford as an example of a young 
man who, no doubt goaded on by long continued 
oppression, actually has thrown off the yoke so unmis- 
takeably as to be complained of for shirking his 
mother-in-law. When the case came to be examined, 
it was found that the young man wanted to get rid of 
her instanter, and represented, in a very feeling man- 
ner, that it was simply impossible for him to submit 
to be bessed by a mother-in-law. He said he would be 
willing to leave it toa jury of men who had mothers- 
in-law. The case is to be tried, and the whole inter- 
esting subject of mothers-in-law will be ventilated. It 
is a very intricate question, and will involve a number 
of nice points. 
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It is bad enough to keep alive an error in point of 
law, without giving a wrong name for the supposed , 
authority. Hereis an item which regularly travels the 
rounds of the press only. Sir Francis Buller has well 
nigh lost his identity : 

“Bullet was the name of the English judge who de- 
cided that a man might beat his wife with a stick the 
size of his thumb.”’ 

It is hardly worth while to add that Buller did not 
decide to this effect, and aggressive husbands will ac- 
cordingly please take notice. 

It is a great pity that Sayler v. Page never came to 
trial. The parties lived in Vermont, and plaintiff 
charged the defendant with having given his family 
the small pox. What the ad damnum was we do not 
know; but supposing the family to have consisted of 
the average number, we should say that a successful 
handling of the case, before a sympathetic jury, would 
have netted the enterprising plaintiff a handsome com- 
petence. A man would hardly like to state for just 
what amount of hard cash he would be willing to un- 
dergo this somewhat unpopular disease. 

The defendant, unluckily both for himself, the 
plaintiff and the public generally, suffered a relapse 
and died. Thus several interesting questions of law 
will remain unsettled. Perhaps the defense would 
have set up that the “‘giving’’ was something in the 
nature of a donatio mortis causa. It was certainly a 
gift without any consideration, for nobody who had 
the slightest consideration for his fellow man would 
give him such an undesirable thing as this. About the 
only matter that would be worth while to put in by 
way of defense, perhaps, is ‘“‘vaccine matter,’’ one 
might not inappropriately add (provided he felt that 
he must be classic), that he fears these Vermonters 
even “dona ferentes.” 

Sir James Scartell, though a native of the West 
Indies, had a hale and cheerful appearance, which, 
with his bland manner, gave him the look rather of a 
country gentleman than that of one of the greatest 
nisi prius advocates of England. He was always 
scrupulously well dressed. He disliked notoriety. 
In an action of Cox against Edmund Kean, the trage- 
dian, for crim. con., he stated he wished he were well 
out of it, though the fees were large. 

He was a close observer of human nature. A gentle- 
man of the bar who knew him well has said : “‘I was 
often his junior on the northern circuit, and always 
differed from him in consultation; but it always 
turned out, he was right and I was wrong.” 

Ata consultation where he had a large fee from a 
tradesman on his brief, he raised several objections, all 
of which the tradesman’s attorney said he could get 
over. After the attorney and client were gone, he 
stood with his back to the fire, and, addressing the 
junior counsel, said: ‘ All tradesmen are rogues.” 
The junior counsel replied, ‘“‘ Not all Mr. Scartell.”’ 
“Yes, all,” was his firm response, “I have had more 
to do with them than any class of men that ever lived, 
and I know them well.” 

Rather a sweeping remark to make, particularly as 
we have it, from high authority, that England is a 
nation of “‘shop keepers.’’ Carlyle is reported to have 
said of his countrymen, that they were ‘“‘ mostly fools.” 
It was in his haste that Paul called all men “liars,” 
and perhaps, Abinger’s calm second thought would 





have qualified his denunciation. 








DIGEST OF RECENT ENGLISH DECISIONS. 
ADMIRALTY LAW. 

Charter-party : dead freight: deficiency of cargo: lien: 
indorsees of bills of lading, also charterers: quantity 
specified in bill of lading. —The term “dead freight” 
means “not freight, but an unliquidated compensa- 
tion for the loss of freight, recoverable in the absence 
and place of freight.’’ (Per Lord Ellenborough in 
Phillips v. Rodie, 15 East, 254, approved.) The ship- 
owner, therefore, is entitled to be paid for a deficiency 
of cargo, not at the rate assigned per ton in the char- 
ter-party for actual cargo, but a reasonable sum, de- 
ductions being made for charges saved to the ship- 
owner in consequence of the deficiency. 

No consideration of inconvenience can prevent a 
right of lien where a charter-party has expressly cre- 
ated that right. 

Where indorsees of a bill of lading are also the char- 
terers of a ship, they are bound by a stipulation as to 
lien in the charter-party. 

Bills of lading, signed by the master, are prima facie 
evidence that the quantities named therein were re- 
ceived on board by him. The onus of rebutting this 
presumption, and of showing that a less quantity than 
that specified was received, lies on a ship-owner. 
McLean and another v. Fleming, H. of L., 25 L. T. 
R. 317. 

Necessaries: right of ship’s agent to sue: copartner.— 
The agents of a foreign ship in a British port, who have 
paid for necessaries supplied to her, or who have ren- 
dered themselves liable to pay for such necessaries, 
may sue the ship for such advances as were made on 
the ship’s account, but not for the balance of a general 
account against her owners. 

A copartner in a ship may sue the ship for such ad- 
vances made by him, but, semble, not if the copartner 
is interested in the particular voyage for which the 
shipis supplied. The Underwriter, Adm., 25 L. T. R. 279. 


COUNTERCLAIM. 

“Work done”’ defectively: price sued for and recov- 
ered: cross-action: estoppel.— When sued for the price 
of work which has been defectively done, the defend- 
ant may give evidence of the breach of contract, by the 
defective performance of the work, in reduction of the 
amount then sought to be recovered; but he may also 
reserve his counterclaim, or any part thereof, and, if 
he choose so to do, he will not, on that account, be 
afterward barred from bringing a cross-action in 
respect of so much of his claim as was not litigated in 
the former proceedings. Davis v. Hedges and another, 
Q. B., 25 L. T. R. 155 

MARRIAGE. 

Scotch marriage: habit and repute: evidence.—Suit for 
administration of the estate of an intestate, in which 
S. A. H. claimed to be co-heiress and one of the next 
of kin, through her mother H. H. Claimant proved 
that she was the daughter of H. H. and J. H., who had 
gone through the ceremony of marriage in New York; 
but it was contended that J. H. had been previously 
married to E. P., who was still living. J. H. had 
formed an illicit connection with E. P. in London. He 
subsequently moved with her to Glasgow, where they 
lived together for a year and ahalf. J. H. introduced 
her to his family, and acknowledged her as his wife. 
They afterward went separately to America, and lived 
separately for more than thirty years, E. P. resuming 
her maiden name. 
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Held, that there was sufficient evidence of the change 
in the nature of the connection between J. H. and E. 
Pp., and that the consensus being proved, the marriage 
of those parties was valid, and not affected by the 
short duration of the cohabitation, or the subsequent 
separation. 

The evidence of neighbors and mere acquaintances 
of habit and repute must extend through a long series 
of years to raise the presumption of an agreement on 
both sides to live together as husband and wife, but if 
the consensus be once proved, lapse of time is unim- 
portant: and where there is evidence of express 
acknowledgment, a very short cohabitation in accord- 
ance therewith will be sufficient for the purpose. Hill 
y. Hibbit, Chan., 25 L. T. R. 183. 





RIPARIAN RIGHTS. 

Diversion of water by canal company: disconti ce 
of easement: prescription act (2 and 3 Wm. IV, chap. 71, 
§2): servient tenement. — The plaintiff was the occupier 
of lands lying beside a natural water-course, called the 
Ashton brook. A canal company, empowered by act 
of parliament (31 Geo. ITI, chap. 69) to take waters within 
acertain area, for the purposes of their canal, diverted 
the greater part of the waters of Ashton brook, at a 
point above the land of the plaintiff, prior to the year 
1800. The flow of water down the brook course was 
thereby much diminished, and the channel below the 
plaintiff’s land became, in consequence, silted up. In 
1847 another act was passed (10 and 11 Vict., chap. 271), 
authorizing the sale of the canal to the defendants, a 
railway company, and giving them powers to discon- 
tinue the use of it as a canal, to fill it, or any part of it, 
up, and to sell any part of it. These powers were per- 
missive only, and not obligatory. The defendants dis- 
continued the use of the canal in 1853, filled up and 
sold parts thereof, and in 1864 made a cut in the canal, 
so as to let out the waters into the ancient course of 
the Ashton brook. They then sold the portion of the 
canal with the cut upon it, and, in December, 1865, con- 
veyed. it to a purchaser in fee. No damage to the 
plaintiff followed until 1866, when a flood came, the 
waters of which, not being able to pass down the silted 
channel, flowed over the lands of the plaintiff, doing 
harm to his crops. He sued the defendants to recover 
the damage sustained. Held, that he had no right of 
action. 

Per Blackburn and Hannan, JJ.—The act consti- 
tating the canal company imposed upon them no obli- 
gation to take the water longer than they needed it; 
and even if the prescription act (2and 3 Wm. IV, chap. 
71, § 2) applied as against the company, the enjoyment 
of the diversion, although for the full period of forty 
years, was not ‘‘by consent or agreement expressly 
given or made for that purpose, by deed or writing,” 
and was precarious. 

Per Cockburn, C. J.—On the principle of the law 
relating to easements, the servitus aque ducend@ ex- 
isted for the benefit of the dominant tenement only, 
and the servient landholder was not entitled to a con- 
tinued diversion of the water. Meson v. The Shrews- 
bury and Hereford Railway Co., Q. B., 25 L. T. R. 239. 





SALE. 

Specific article: mistake of buyer as to age: silence of 
seller: caveat emptor: consensus of parties: legal or 
moral obligation.—On buying a specific article, without 
warranty expressed or implied, after having had full 
opportunity of inspecting the whole, or a sample the 





same as the bulk, caveat emptor; for the vendor is not 
bound to dispel false impressions as to the value or 
quality of the thing sold, which may, through no fraud- 
ulent act of the seller, have formed in the mind of the 
buyer; nor will the mere passive acquiescence of the 
one in the tacit self-deception of the other render the 
contract between them void. But, nevertheless, they 
must be ad idem as to the terms of the sale, unless the 
circumstances are such as to preclude either from 
denying that he agreed to the terms of the other. The 
plaintiff, a farmer, having good new oats, asked the 
manager of the defendant, a trainer of race-horses, if 
he wanted to buy oats, and, on being answered by the 
manager that he was always ready to buy good oats, 
gave him a sample, and told him the price. The 
manager took away the sample, and next day bought 
the bulk, but afterward refused to accept the oats, 
because they were new, whereas, as he said, he had 
thought to buy old. The defendant being sued by the 
plaintiff in the county court, there was a conflict of 
testimony as to whether ‘‘old’”’ oats had been men- 
tioned at the bargaining; and whether trainers always 
used old oats only, to the plaintiff's knowledge. The 
judge told the jury to consider, first, whether the 
world “old’’ had been used in the conversation; if so, 
their verdict should be for the defendant; if not, 
secondly, whether the plaintiff believed the defendant 
believed, or to be under the impression, that he was 
contracting for the purchase of old oats; if so, the 
defendant was entitled to the verdict. They found for 
the defendant. 

Held, that there must be a new trial. 

Per Cockburn, C. J. — Because it was doubtful upon 
which of the two grounds the verdict was based, and 
it might have been founded on the second question, 
which ought not to have been left to the jury. Per 
Blackburn and Hannan, JJ.— Because it seemed 
likely that the jury did not understand from the latter 
question that, in order to relieve the defendant, it was 
necessary they should find, not merely that the plain- 
tiff believed the defendant to believe that he was 
buying old oats, but that he believed the defendant to 
believe that he, the plaintiff, was contracting to sell 
old oats; and there was no sufficient evidence to sup- 
port such a finding. — Smith v. Hughes, Q. B., 25 L. T. 
R. 329. 

STATUTE OF LIMITATIONS. 


Debt barred by: subsequent letter from debtor: refer- 
ence to debt: what is acknowledgment of: what promise 
to pay: letter expressly ‘‘ without prejudice:”’ effect of. 
Where a debt is barred by the statute of limitations, 
there must be, in order to take it out of the statute, one 
of three things: (1) an acknowledgment of the debt 
from which a promise to pay it must be implied ; or, (2) 
an unconditional promise to pay the debt; or, (3) a con- 
ditional promise to pay the debt in writing, and evi- 
dence that that condition has been performed. And, 
in the opinion of Mellish, L. J., a letter from the debtor 
which is stated to be ‘without prejudice,’’ can never 
be relied upon to take the case out of the statute: for 
such a letter does not amount to a new contract, but is 
merely an offer which, if not simply accepted by the 
creditor, is intended to have no effect at all. 

In a contract between a steamboat company and a 
shipbuilder, for the supply of certain vessels and en- 
gines at fixed times, and for payment by installments, 
was contained a provision that the company should be 
entitled to stated compensation in the event of the 
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builder’s failure to deliver the vessels at those times, 
which compensation the company was to be at liberty 
to deduct from the unpaid installments. 

It was also provided that all disputes should be 
referred to three arbitrators, one to be appointed by 
each party, and the third by the two soe appointed. 
Ultimately all the ships, etc., were delivered, but in 
several instances not at the dates fixed, and when the 
builder made his claim for a considerable amount as 
due to him on the completion of the contract, the 
company insisted on their right by way of compensa- 
tion to a sum which exceeded the amount of that 
claim. Correspondence ensued; the company ap- 
pointed an arbitrator, but the builder did not, and it 
was not in dispute that the debt would have been 
barred by the statute but for two letters written by 
the company, which were relied on as taking the case 
out of its operation. In one of these the company 
pointed out that they had appointed an arbitrator, but 
that, by reason of the builder’s neglect, the arbitration 
had not been proceeded with; and in the second they, 
after stating that the account sent in was altogether 
incorrect and omitted all the deductions and credits to 
which the company was entitled, the insertion of 
which would leave the balance in their favor, offered, 
notwithstanding, to have all accounts and questions 
decided by arbitration according to the contract, and 
again called on him to concur in what was necessary 
with that object. They added, however, that that 
letter was “wholly without prejudice.’’ The builder 
never complied with this request, and the matters 
were never settled nor was any further payment made. 
A winding-up order was made nearly three years after 
this second letter, and the builder then carried in his 
claim for proof against the estate. 

Held (reversing the decision of Bacon, V. C.), that 
the debt was barred by the statute, for that the effect 
of the letters was rather to deny than to admit indebt- 
edness; that, therefore, they contained no uncondi- 
tional promise to pay, and that if they could be con- 
strued as containing even a conditional promise to pay, 
the condition was that there should be an arbitration 
to decide the accounts and disputes, with which condi- 
tion the builder had never complied, and such implied 
promise was to pay only such sum as the arbitrators 
might find to be due. 

But even if the letters had amounted to an admis- 
sion of a debt, with a claim to set off sufficient to ex- 
punge it, they would not have taken the case out of the 
statute as an admission from which a promise to pay 
could be implied; and, although from an unconditional 
admission of indebtedness a promise to pay may be 
implied, it is the promise of payment, and not the 
admission, which takes the case out of the statute. Re 
the River Steamer Co. (limited), (Mitchell’s Claim), Chan., 
25 L. T. R. 319. 


WARRANTY. 


Sale by sample: a “guaranteed analysis” sent with 
sample: bulk differing from sample: breach of.—The 
secretary of the defendants wrote to the plaintiff on 
the 13th January, inquiring the terms on which he 
would supply the society with Peruvian guano, and 
adding as follows: ‘A sample, with guaranteed analy- 
sis, to accompany your offer;’’ to which the plaintiff, 
on the 23d January, replied by a letter, in which he 
said: “I will be glad to do the best I can for your 
society.”” * * “I may say that my guano contains 
18 per cent of ammonia. This is the highest analysis 








this year.”” And on the Ist February the plaintiff for. 
warded three samples of guano, with a letter offering 
them to th e defendants at certain prices, viz.: No. 1, 
at £14 2s. 6d. ; No. 2, at £13 10s., and No. 3, at £12 5s. per 
ton; and in that letter he said: ‘I inclose a copy of 
analysis, and can send three more in a day or two.” The 
copy printed analysis, which was so inclosed, set out 
the specific proportion per 100 of the various constitu. 
ent parts, and at the foot of it was the following note: 
“ Containing nitrogen, 14.31 — equal to ammonia, 17.37.” 
On the 4th February the defendants’ secretary wrote 
as follows tothe plaintiff: ‘The directors have agreed 
to accept your tender, according to the conditions named 
in your letter; and on the 8th March he wrote an 
order to the plaintiff for a quantity of the best Pern- 
vian guano, No. 1, price £14 2s. 6d., delivered, condi- 
tions and analysis as per yours of the 1st February.” 

The guano was delivered by the plaintiff according 
to the defendants’ order, and after the bulk had been 
broken and distributed among the customers of the 
society, the defendants, in consequence of complaints 
made to them of the quality of the article, sent a 
sample of it to their own analytical chemists, the result 
of whose analysis was that the bulk did not answer the 
analysis sent by the plaintiff, or resemble in appear- 
ance the sample No. 1; but was of inferior quality, 
and contained nearly 5 per cent less ammonia than 
the proportion mentioned in the plaintiffs analysis. 
In an action by the plaintiff to recover the price of the 
guano, it was 

Held, by the court of exchequer (Martin, Channell, 
and Pigott, BB.), that the correspondence between the 
parties, upon which the whole matter turned, con- 
tained a warranty that the bulk was equal to the 
sample, but none that it was equal to the analysis. 
The term “ guaranteed analysis,” as there used, did not 
mean a “ warranted’ analysis in the sense of a war- 
ranty that the bulk should correspond precisely in its 
constituent parts and proportionate strength with the 
analysis, but merely that an analysis should be fairly 
made, in the usual and proper manner, according to 
the custom of the trade. Towerson v. The Aspatria 
Agricultural Co-operative Society (limited), Ex., 25 L. 
T. R. 297. ’ 


WILL. 


1. Construction : legacies, whether cumulative or substi- 
tutional. — E., by a codicil to his will, gave legacies to 
a number of legatees, and, by a second codicil, gave to 
most of the legatees legacies similar in amount, and to 
other legatees smaller legacies. The question was, 
whether the legacies in the second codicil were cumu- 
lative or substitutional. Held, on the authorities, that 
the legacies were cumulative. Wilson v.O’ Leary, Chan., 
25 L. T. R. 327. 

2. Construction of: estates accruing on survivorship: 
specifically devised: widow’s life interest.— A testator 
by his will devised to each of his three sons a part of 
his freehold lands, the terms of the devise in each case 
being similar, and to the following effect, viz.: to such 
son for life, remainder to his children in fee, and, in 
case he should die without issue, then equally to the tes- 
tator’s other two sons, in the same manner as the estates 
therein devised were limited to them respectively, 
subject, however, to the following proviso: ‘In case 
any or either of my said sons shall depart this life, 
leaving a widow, then I give the hereditaments and 
premises, so specifically devised to such one or more of 
them so dying, unto his widow and assigns, for and 
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during the term of her natural life.” Held, by the ma- Special Terms in County of Oswego for 1872 and 1878. 
jority of the court of exchequer chamber, viz.: Bram- | First Tuesday in May, Oswego.................. Morgan. 
well, Channell, Pigott and Cleasby, BB. (dissentientibus | First Tuesday in December, Oswego........... Doolittle. 
Kelly, C. B.; Blackburn and Mellor, JJ.), overruling Circuit Courts and Court of ond Terminer a and Special 
the decision of the majority of the court of common Terms for 1872 and in Oswego cow 
pleas, that this proviso related only to the heredita- | Second Monday in January, Oswego........... y ee 
ments left directly to the testator’s sons, and did not | Third Monday in May, Pulaski................. Morgan. 
First Monday in September, Oswego........... Doolittle. 


give to the widows life estates in those hereditaments 
which their husbands had obtained by survivorship. 
Melsom v. Giles and wife, Ex. Ch., 25 L. T. R. 267. 


—— + 


APPOINTMENTS IN THE FOURTH DEPART- 
MENT. 


APPOINTMENT OF COURTS OF OYER AND TERMINER, CIR- 
CUITS AND SPECIAL TERMS IN THE FOURTH JUDICIAL 
DEPARTMENT. 

The justice of the supreme court residing in the 
fourth judicial department of the State of New York 
does hereby appoint the times and places of holding 
special terms of the supreme court, circuit courts and 
courts of oyer and terminer in the several counties 
comprised within the said department, and designate 
the justices to hold the same for the two years com- 
mencing on the first day of January, 1872, as follows, 
that is to say: 

FIFTH JUDICIAL DISTRICT. 
Special Terms in Oneida county for 1872 and 1873. 


First Tuesday in January, Utica................ Doolittle. 
Second Tuesday in April, Utica ............... Doolittle. 
Last Tuesday in October, Utica................ Hardin. 
Oireuit wo and Courts of and dope or Special 
Terms for 1872 and 1873 in Oneida cow 
Fourth Monday in January, Utica.............. gum 
Fourth Monday in February, Rome............ Morgan. 
Second Monday in June, Rome............ ..... Hardin. 
First Monday in October, Utica................ Doolittle. 
Special Terms in Onondaga county for 1872 and 1873. 
Second Tuesday in February, Syracuse........ Morgan. 
Fourth Tuesday in April, Syracuse............. Hardin. 
Second Tuesday in December, Syracuse ....... Morgan. 


Circuit Courts and Courts of r and Terminer and Special 
Terms in Onondaga Ad for 1872 and 1873. 


Third Monday in January, Syracuse... ........ Morgan. 
Third Monday in February, Syracuse........... Doolittle. 
Third Monday in May, Syracuse........... . Hardin. 
Fourth Monday in September, Syracuse....... Morgan. 
Special Terms in Jefferson county for 1872 and 1873. 
Third Tuesday in March, Watertown........... Hardin. 
First Tuesday in December, Watertown ....... Doolittle. 
Circuit Courts and Courts of Oyer and Terminer and Special 
Terms for 1872 and 1873 in Jefferson county. 

First Monday in February, Watertown ........ Hardin. 
Second Monday in June, Watertown .......... Morgan. 


Last Monday in September in Watertown..... Hardin. 


Special Terms in Herkimer county for 1872 and 1873. 
First Tuesday in September, Herkimer...... Hardin. 
Circuit Courts and Courts of and Terminer and Special 

Terms for 1872 and 1873 in Herkimer county. 
Third Monday in May, Herkimer.............. Doolittle. 
Last Monday in November, Herkimer.......... Morgan. 
Special Terms in Lewis county for 1872 and 1873. 
Last Tuesday in June, Lowville................. Morgan. 


Oireuit Courts and Courts of Oyer and Terminer and Special 
Terms for 1872 and 1873 in Lewis county. 


Second Monday in June, Lowville.............. Doolittle. 
Second Monday in November, Lowyville.... ... Hardin. 





SEVENTH JUDICIAL DISTRICT. 
CIRCUIT COURTS AND COURTS OF OYER AND TERMINER AND 


SPECIAL TERMS. 
Monroe — 1872. 
First Tuesday of January....................045 E. D. Smith. 
First Monday of February....................... E. D. Smith. 
First Tuesday of April....................eeee0e Dwight. 
First Monday of October................sesese05 J. C. Smith. 
1878. 
First Monday of January...... .........+..000- E. D. Smith. 
First Monday of February..... ............... E. D. Smith. 
First Monday of April...... ... <ahanpsuiccamioal Dwight. 
First Monday cf October.....................2- J. C. Smith. 
Steuben — 1872. 
First Tuesday of January, Corning............ J. C. Smith. 
First Tuesday of April, Bath...................+ E. D. Smith. 
First Monday of June, Corning................. J. C. Smith. 
First Monday of October, Bath................. Dwight. 
1873. 
First Monday of January, Corning........ .... J. C. Smith. 
First Monday of April, Bath.................... E. D. Smith. 
First Monday of June, Corning................. J. C. Smith. 
First Monday of October, Bath................. Dwight. 
Cayuga — 1872. 
First Tuesday of January....................+++ Dwight. 
First Tuesday of April..... ....ccccccccccsccece J. C. Smith. 
First Monday of October.................06 see E. D. Smith. 
1873. 
First Monday of January....................0.+5 Dwight. 
First Monday of April...............csecsseeeeee J. C. Smith. 
First Monday of October.................s000008 E. D. Smith, 
Ontario — 1872. 
Second Monday of February.................... J. C. Smith. 
Second Monday of May....................0006. Dwight. 
Second Monday of December................... E. D. Smith. 
1878. 
Second Monday of February............ ....... J. C. Smith. 
Second Monday of May................ceeeeeees Dwight. 
Second Monday of December................... E. D. Smith. 
Livingston — 1872. 
Fourth Monday of January...................... Dwight. 
Fourth Monday of April......................+. E. D. Smith. 
Second Monday of November................... J. C. Smith. 
1873. 
Fourth Monday of January......... ...... .... Dwight. 
Fourth Monday of April................... s+. E. D. Smith. 
Second Monday of November................... J. C. Smith. 
Wayne — 1872. 
Fourth Monday of January.... ........ «2... J. C. Smith 
Fourth Monday of April.....................005 Dwight. 
Third Monday of November.. ................. E. D. Smith. 
1873. 
Fourth Monday of January..................... J. C. Smith. 
Fourth Monday of April....... .............++. Dwight. 
Third Monday of November.................++. E. D. Smith. 
Seneca — 1872. 
Third Monday of March, Waterloo............. Dwight. 
Fourth Monday of September, Ovid............ E. D. Smith. 
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1873. 

Third Monday of March, Waterloo............. Dwight. 
Fourth Monday of September, Ovid............ E. D. Smith. 
Yates — 1872. 

Third Monday of March...................-.00++ J. C. Smith. 
Third Monday of November............ .....-. Dwight. 
1873. 
Third Monday of March.............-...s0+++++: J. C. Smith. 
Third Monday of November...............-...- Dwight. 
Special Terms for Trial of Equity Cases. 
1872. 
Cayuga, Second Monday of February.......... Dwight. 
Steuben, Bath, Second Monday of May....... E. D. Smith. 
Monroe, Second Monday of May................ J. C. Smith. 
Ontario,First Monday of June.................. E. D. Smith. 
Wayne, second Monday of June................ E. D. Smith. 
Livingston, Third Monday of June............. Dwight. 
Seneca, Third Monday of June................. J. C. Smith. 
Yates, First Monday of September............. J. C. Smith. 
Monroe, Second Monday of December......... Dwight. 
1873. 

Cayuga, Second Monday of February.......... Dwight. 
Steuben, Corning, Second Monday of May..... E. D. Smith. 
Monroe, Second Monday of May................ J. C. Smith. 
Ontario, First Monday of June.................. E. D. Smith. 
Wayne, Second Monday of June................ E. D. Smith. 
Livingston, Third Monday of June...... piecean Dwight. 
Seneca, Third Monday of June................. J. C. Smith. 
Yates, First Monday of September.............. J.C. Smith. 
Monroe, Second Monday of December.......... Dwight. 


Special Terms for Motions to be held at Rochester on the last 
Monday in each month. 


1872. 1873. 
January... .......... BE. TD. Ganith.......c.ccoce E. D. Smith. 
February............. Me PER a < cccccscccesce Dwight. 
Ms incase sbac0e< Ptiniadss dccbeds ave J.C. Smith. 
SEs stnadedscaese Pa IO 5.550 ccs ccccccs J. C. Smith. 
MERGES sh eersdsccccee rere ere Dwight. 
PR istacdus ckoses PMI 00 cccnccesades J. C. Smith. 
| eS re E. D. Smith. 
BR adddcsdecoenee ea ns dc ccccancecccese Dwight. 
September........... Be Ge NED 2. ccccccceseses J.C. Smith. 
re E. D. Smith............... E. D. Smith. 
November........... entis cmdspdncnones cin Dwight. 
December............ E. D. Smith............... E. D. Smith. 


In the seventh district, contested motions in actions 
triable in any county may be noticed for the equity 
terms in such county, but such motions will not be 
heard at any special term held at the same time and 
place with a circuit, except in actions upon the calen- 
dar for trial at such circuit, and in which the hearing 
of the motion is necessary to the disposal of the cause. 


EIGHTH JUDICIAL DISTRICT. 
Special Terms in Erie county. 


Third Tuesday of January ..... dubisnanneutenss Barker. 
Fourth Tuesday of March........................ Lamont. 
Third Tuesday of June .............. 0.20 .ceeeeee Barker. 

Last Tuesday of August .................. pacieel Lamont. 
Second Tuesday of November................... Daniels. 


Should the last-mentioned day prove to be the day of the 
general election, the court will be opened on the following 
morning. 


Circuit Courts and Courts of Oyer and Terminer in Erie county. 


First Monday of February ....................... Barker. 

First Monday of April ..........................- Daniels. 

Fourth Monday of September................... Lamont. 

Fourth Monday of November ................... Barker. 
Allegany county. 


Circuit courts, special terms of the supreme court and 
courts of oyer and terminer, in Allegany county, alter- 


nately at the court-houses in Angelica and Belmont, com. 
mencing with Angelica, as follows: 


Third Monday of February... ... .............. Daniels. 

Third Monday of June ....... ...........000000 Lamont. 

Fourth Monday of October...................... Barker. 
Cattaraugus county. 


Circuit courts, special terms of the supreme court and 
courts of oyer and terminer, in Cattaraugus county: 


First Monday of February................-...04+ Lamont. 

Third Monday of May....................0005 0s Barker. 

First Monday of October ................-0e00005 Daniels. 

First Wednesday of November, special term .. Lamont. 
Chautauqua county. 


Circuit courts, special terms of the supreme court and 
courts of oyer and terminer, in Chautauqua county: 


Third Monday of January ....... ........+++-++- Lamont’ 
Third Monday of May...............-sceeceseeees Daniels. 
Second Monday of September................... Barker. 


First Wednesday of Novemb ial term .. Daniels. 


Orleans county. 
Circuit courts, special terms of the supreme court and 
courts of oyer and terminer, in Orleans county: 





Third Monday of January .............. scaébeuaa Daniels. 

Third Monday of May...............ssseseeeees . Lamont. 

First Monday of October ..............0.eseeeeee Barker. 
Genesee county. 


Circuit courts, special terms of the supreme court and 
courts of oyer and terminer, in Genesee county: 


Third Monday of March ................-.seee00 Barker. 

SE GE DD onc cdkcccccsecisiccescizes Daniels. 

Fourth Monday of November ................... Lamont. 
Niagara county. 


Circuit courts, special terms of the supreme court and 
courts of oyer and terminer, in Niagara county : 


Fourth Monday of January...................+- Daniels. 

Se By OE BO oo coc ccccccscccsccsescenss Barker. 

First Monday of September ..................++- Lamont. 

Second Monday of December, special term .... Daniels. 
Wyoming county. 


Circuit courts, special terms of the supreme court and 
courts of oyer and terminer, in Wyoming county : 


First Monday of May ................26+ seeeeees Daniels. 
Last Monday of August..................0200e005 Barker. 
Second Monday of December ..................+ Lamont. 


E. DARWIN SMITH, 

JAMES C. SMITH, 

CHARLES C. DWIGHT, 
Seventh District. 


HENRY A. FOSTER, 
LE Roy MorGAN, 
Cuas. H. DOOLITTLE, 
Fifth District. 
RICHARD P. MARVIN, 
GEORGE BARKER, 
CHARLES DANIELS, 
Eighth District. 


— ++ - 


THE LAWYER ABROAD. 
I. 


If the gossiping sketches of what a lawyer sees and 
thinks of abroad, which found a place in a late number 
of THE JuRIsT, have been fortunate enough to find a 
reader, he may, perhaps, pardon another draft upon 
his indulgence, though at the sacrifice of more inter- 
esting or more important matters. We should not 
venture upon the experiment of addressing this to any 
one but a lawyer, and only then, upon the idea that 
“eoique in sua arto codendrum est.’”’ The traveling 
lawyer sees things which escape the attention of the 
lover of art, the general scholar, and the man of busi- 





ness. And when he comes back, the only class he can 
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hope to interest in his reminiscences are such as have 
peen initiated into the freemasonry of the profession. 

What ordinary traveler, for instance, would think of 
stopping on his way to the post-office, or the bank, in 
London, and of turning down through a narrow alley 
to hunt for the buildings of ‘‘the Temple ?” or who, 
in going through Westminster Hall to look at the 
houses of Parliament, would stop to examine the 
dingy and contracted apartments in which the English 
courts are held, and stand, for the want of a seat in 
which to sit, to hear the bewigged gentlemen of the 
law address the judges who sit in solemn dignity, to 
enunciate and dispense law to the English speaking 
people in every part of the world ? And yet, we ven- 
ture to affirm, that these are some of the very first 
points of attraction to which the American lawyer 
turns his feet on arriving in this great emporium of 
wealth and business. So a traveler of ordinary intelli- 
gence, in passing out of Fleet street, along under the 
shadow of a vast and gloomy pile, might, perhaps, 
stop a moment and give it a second look, if told it was 
the Old Bailey, from some associations he might have 
with the Newgate Calendar. But to a lawyer, visiting 
the city for the first time, it would call up the whole 
history of the criminal law, and awaken a strong in- 
clination to penetrate into its halls, and look at the 
men who have contrived by their practice to give a 
genuine name to a system of conducting cases which 
we sometimes see borrowed even in our American 
courts. 

In the hope that the same principle may apply to 
hearing as to seeing, we are tempted to draw upon our 
recollection for some other of the more familiar 
objects in which we found ourselves interested as we 
hastily glanced at them in our late wanderings abroad. 

And the tirst that presents itself in this review is the 
hours of court, the business hours of the barristers 
and solicitors of England. In starting from Charing 
Cross to visit ‘the Temple,’”’ we come to the Temple 
Bar, a huge gate made to swing across the street that 
leads into the old city, which is in itself connected 
with the history of the administration of justice in 
the kingdom, as it was upon the arch above this gate 
that the heads of traitors, after execution, were form- 
erly exhibited. A distinguished member of our 
profession, a late solicitor-general, in pointing it out 
tous, told us he had often heard his grandfather de- 
scribing the grim array of skulls which stood there 
within his recollection, the heads of those who took 
part in the rebellion of °45. 

A little beyond this gate, which by the way is still 
maintained for no possible reason than because it has 
stood there obstructing the thronged street so long, 
one sees upon his right a narrow lane, which he is told 
will lead him to the Temple. As he follows down this 
into the squares and alleys which open in various 
directions between immense blocks of buildings, into 
courts or wider passage ways, he comes, at last, to the 
garden, as it is called, and sees upon the one side or 
the other the halls and libraries of the Inner and 
Middle Temple, with the Thames flowing along in 
front of them, and as he threads these courts and 
alleys, looks at the multitude of names inscribed by 
the sides of the doors which lead up into the interior 
of these huge piles, he is lost in wonder to conceive 
how one of a hundred that occupy them could ever be 
found by a client if he was wanted, or could hope to 
find a client desperate enough to bring him a fee 
where the spiders seemed so plenty and the flies so 





scarce. These Inns remind one of our large American 
college dormitories, in their size and modes of access, 
and are divided into suits of rooms, more or less ex- 
tensive, to suit the occupants. Some of them looked 
gloomy, some opened into the garden, and others 
looked out upon the river; but the whole region 
occupied by the Temple is as quiet and retired from 
the noise of the multitude, as if it were upon another 
planet, instead of being in the heart of the city. 

It is when one enters the libraries of these two socie- 
ties, and stands within the magnificent halls in which 
the barristers dine, and sees around him names and 
portraits of some of the most distinguished men who 
have graced the history of English jurisprudence, that 
he begins to feel the true genius loci, and enters, as it 
were, into the presence of the illustrious men of a 
former age. And these emotions are again awakened 
as he visits Lincoln’s Inn. Nor is it lost while travers- 
ing Gray’s, and the minor inns of courts which are in 
the vicinity of each other, at no great distance from 
the Temple, in each of which he finds memorials of 
eminent and distinguished men. One of the most in- 
teresting objects one meets with in the Temple is its 
round church, which dates back to the days of the 
Knights Templars, eleven effigies of whom repose 
within it, the crossed legs of some of them showing 
that they had taken part in the wars of the crusaders. 

It is here that the dignitaries, benchers and students 
of the Temple congregate for service on Sunday, each 
society having its own part of the church, which is 
distinguished by their arms, that of the Middle Tem- 
ple being the Holy Lamb, and that of the Inner Tem- 
ple a winged Pegassus, which are set up in the respec- 
tive parts of the church upon a mace or staff. Anda 
more dignified body of gentlemen is not to be found in 
England. For ourselves, we confess that, when con- 
templating the parts, we felt far more moved, as we 
looked upon the monuments of Plowden and Silsber 
and Comyns and Christopher Hutton and Sir John 
Vaughn, who are buried here, than ascore of knights in 
armor who had never been in any better business than 
a general rampage through the country. There is one 
thing in the church which we ought not to omit, if for 
no other reason than its association with the name of 
the most infamous of all England’s judges, and that is 
its organ. It was selected by Jeffreys, and has stood 
there since 1685. It is the only mark he has left of his 
ever having been inspired by any thing in harmony 
with what was either human or divine. Lincoln’s Inn 
adjoins Chancery lane, and upon the opposite side 
looks out upon Lincoln’s Inn Fields, a large, open 
square. 

There are here, similar blocks of buildings and suites 
of rooms, as in the Temple, for the accommodation of 
the bar. And the New Benchers’ Hall is a building of 
great size and architectural beauty. Its library, a hall 
eighty by forty feet, has an immense collection of vol- 
umes, but is especially rich in manuscripts, among 
which are those left by C. J. Hale, which we were per- 
mitted to look at and take some of them in hand, 
which seemed to be going more nearly to the fountain- 
head of judicial knowledge, than in the folio, in which 
we had it at home, although adorned with a full length 
portrait of that worthy in his judicial robes. 

The old hall of Lincoln’s Inn is now devoted to the 
sessions of the court of chancery, where the lord chan- 
cellor holds his terms at certain seasons of the year. 
It is spacious, and, when we visited it, we found many 
barristers in attendance, although the circuits had be- 
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gun, and the members of the bar were generally absent 
from thecity. Among them there were pointed out to 
us several whose names are familiar in America, and 
among them I may mention Sir Roundel Palmer, dis- 
tinguished, among other things, by being associated 
with the coming arbitration of nations between En- 
gland and America. We were privileged, through the 
courtesy of an eminent solicitor, to visit the chancel- 
lor’s private rooms, where we saw and handled what 
has been so long and so much coveted by the great 
men of England, the great seal of the kingdom. In 
our own case, the only impression left on the mind was 
that it was of silver, about four or five inches in diam- 
eter, of Sheffield workmanship, and a thing whose 
value, like many other things which men seek for, con- 
sists in the difficulty of getting it. The present holder 
of it, Paige Wood, seems to be what the English call a 
very cleverman. He is tall and slim, with dark eyes, 
and a pleasant countenance. His manner is easy and 
courteous, and as a speaker he is plain and unimpas- 
sioned, whether in his court or in the house of lords, 
where he often takes part in the debates. We were 
much interested, upon calling at the ‘“‘chambers”’ of 
our courteous friend, which open upon Lincoln’s Inn 
Fields, to be told that it was once the dwelling-house 
in which Lord Erskine resided, now given up to the 
numerous clerks and practical work of one of the lead- 
ing solicitors in London, whose name is familiar on 
this side of the Atlantic. We could not part with 
these inns of court without speculating, for a moment, 
upon what principle of metempsychosis it was, unless 
it was Darwin’s development theory of man from the 
apes, that they had grown up from the original mon- 
aster establishments in which they are first presented 
to us in history, the Temple having sprang from the 
Knights Templars, and Lincoln’s Inn from the Black 
Friars. 

From there we went to the Record office, in the 
vicinity of Lincoln’s Inn, an immense pile recently 
erected for depositing and preserving the judicial 
archives of the kingdom, to look at what every Ameri- 
can who has read Blackstone must be curious to see: 
the Doomsday Book of William the Conqueror, which 
is there preserved in excellent condition under a glass 
case, to guard it from dust and mould. We were 
courteously permitted to inspect the volumes of which 
it is composed, and found them written in a fair, clear 
hand, but extremely difficult to read, on account of 
the shape of the letters, and numerous contractions 
made use of. It consists of two volumes, one a folio, 
the other a quarto, in size, beautifully bound and in 
excellent preservation. We do not envy the equa- 
nimity of a lawyer who can hold one of those in his 
hand without feeling some emotion, as he reads here a 
record of the feudal tenures by which the estates of 
England were held, written, as he then sees it, more 
than four hundred years before our country had been 
discovered. Feudalism has, indeed, passed away, and 
with it villanage, that made three-quarters of the 
people of England slaves, but modern jurists and 
political economists are beginning to ask what is to be 
the end of the tendency of land tenures in our own 
day, when, of the thirty millions that crowd that 
Island, only thirty thousand are freeholders of its soil. 

And while thus recalling the things of the past, one 
ought not to pass unnoticed the last resting places of 
some of the men who have made the bench and bar of 
England illustrious. As the visitor enters the north 


transept of Westminster Abbey, he sees upon his right 





a magnificent marble statue in a sitting attitude, clad 
in judicial robes, with the emblematic figures of justice 
upon the one side, and wisdom upon the other, and 
reads at a single glance the world-renowned name of 
Mansfield, and feels that of all the illustrious men who 
are commemorated within this glorious old cathedral, 
there is no one, be he warrior or statesman, poet or 
philosopher, who more worthily fills a niche in that 
temple than the jurist who did so much to give form 
and consistency to the English law of trade and com- 
merce. Nor is there a page in English history that has 
fewer blots and stains upon it than that which records 
the lives and intellectual labors of her bench and 
bar.— Western Jurist. 


+ 
oor 





MALPRACTICES AT THE ENGLISH BAR. 


Under this heading the Law Times makes some state- 
ments which deserve consideration. The writer recog- 
nizes the stock objections to the washing of dirty linen 
in public, and adds, with refreshing candor, that if he 
believed the legal profession ‘‘could maintain its posi- 
tion in spite of internal rottenness and corruption,” he 
should perhaps be inclined to leave matters alone. 
However, as the profession cannot be saved by silence, 
and ‘as the unprofessional practices of certain mem- 
bers of the bar who act in concert with unqualified 
practitioners, and with the lowest class of attorneys, 
to the oppression of companies and individuals open to 
oppression by terror of legal process, must very soon 
become the subject of investigation before the bench- 
ers of the Inns of Court,’’ our contemporary unbosoms 
itself, though rather vagueiy. The sentence just quoted 
seems to mean, if it means any thing, a conspiracy be- 
tween those whom the Law Times alliteratively calls 
“the blackguards of the bar’’ and low attorneys, for 
the purpose of exhorting money by threat of legal pro- 
cess. When the charge ceases to be vague, we find it 
resolving itself into this—that certain members of the 
criminal bar, and notably that of the Old Bailey, em- 
ploy touting clerks, or adopt other unprofessional means 
of obtaining business. Counsel are to be found who 
sign briefs marked with guineas when they receive only 
shillings, and who take anumber of briefs positively at 
so much adozen. As for legal touting, that is an old 
breach of the legal proprieties, and we are sorry to 
hear, on the authority of the writer of this article, that 
the practice is anincreasing one. He mentions the case 
of ‘‘a young’ barrister, who manages to keep no less 
than three clerks,”’ and who is shortly to be cited be- 
fore the vehmgericht, which claims authority in such 
matters—to wit, the mess of his circuit, after dinner— 
on a charge of “obtaining considerable business 
through the agency of persons who are not attorneys, 
but who practice in the name of an attorney.”’ It would 
certainly be unpleasant if casual visitors to the Temple 
or Lincoln’s-inn were by-and-by to be assailed by men 
or youths, like the white-aproned porters who used to 
hang about Doctors’ Commons, anxious to bear off the 
unwitting passer-by to the chambers of the eloquent 
Mr. Smith or the learned Mr. Jones. But the strong 
expressions of our contemporary almost point to this 
as by no means a remote contingency. The clerks of 
some barristers now pounce upon strangers who “look 
like business” in the neighborhood of a sessions-house, 
and thus “‘ the servants of members of a learned pro- 
fession, which claims from society recognition of a high 
character, indulge in practices which are scarcely con- 
sidered legitimate among omnibus cads.”’ All such 
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abuses, too, tend to reproduce themselves, and even 
“lerks of respectable barristers find themselves driven 
to disreputable practices by the competition of the 
clerks of unscrupulous barristers, who directly com- 
mission their clerks to get briefs—honestly and re- 
spectably if they can, but—to get briefs.”” No one can 
desire that an honorable profession should be discred- 
ited, and its tone permanently lowered by the spread 
of such practices. Lawyers must always play a great 
part in the State, and that being so, it is eminently for 
the public interest that the character of the profession 
should not become tainted through the misbehavior of 
any of itsmembers. The paternal despotism exercised 
by acircuit mess might be more frequently invoked 
than it now is, and its decisions would carry ten-fold 
force if they were made publicly known, for the con- 
fusion of evil-doers, the strengthening of weak-kneed 
brothers, and the edification of the younger and outer- 
most members of the outer bar. The touting system 
is especially obnoxious to their censure, and revives in 
amore vulgar form the picture drawn a century ago of 
the “hungry, prowling advocate, like a bloodthirsty 
Brabancon gaping for plunder, and eager to enlist on 
any side.”” From the benchers nothing can be hoped. 
Their masterly inactivity on this and most other sub- 
jects will no doubt continue till they are themselves 
reformed out of existence.—Pall Mall Gazette. 


+ 
7or 


CORRESPONDENCE. 
JURISDICTION IN THE TWEED SUITS. 


New York, November 13, 1871. 
To the Editor of the Law Journal: 

Some doubts having been cast on the standing, ina 
court of law, of the people of this State as plaintiffs in 
the recent action brought by Mr. O’Conor, of counsel, 
against Wm. M. Tweed, to recover moneys claimed to 
have been fraudulently abstracted from the treasury 
of the city, it may be proper to offer the following sug- 
gestion, mainly because the question may arise in any 
portion of the commonwealth. 

The people of the State are not a fragmentary body, 
cut up by county lines, but are one organic body, exist- 
ing throughout the whole State, in which resides that 
sovereignty which creates counties, and gives to city 
corporations a political existence. If an incorporated 
body, therefore—such as a county or a city — created 
by the State to subserve the interests of that portion of 
the people within its special jurisdiction, is so tainted 
by corruption (or is otherwise unfit), that the interests 
of the people situate within its jurisdiction cannot be 
protected by a resort to its agency, in the first instance, 
it follows that such interests may be protected by the 
people themselves as the real parties in interest; but 
since, on the one hand, the citizens of the county 
have no political existence apart from the people of the 
State, and as, on the other, they have no legal exist- 
ence apart from the city or county, so incorporated, it 
follows that, if relief cannot be substantially obtained 
for the aggrieved citizens through the medium of the 
corporation, an action must lie in the name of the 
people of the State, the guardians in the last resort of 
all the political interests in the State. 

An instance, in illustration merely, out of many, 
may be offered in the case of a quo warranto sued out 
by a citizen to test the right of another citizen to a city 
or county office. But if one citizen in a county may 








protect his rights in the name of the people of the 
State, why not all citizens within the county lines? 

Even waiving the question whether priority of action 
does not confer priority of right to a standing in court, 
it would seem to follow that the people of the State, as 
the source of all authority, have a superior right in 
court as to those political corporations whom they 
create, and who are merely their agents for the public 
weal. Whereas it does not follow from the right of a 
political corporation to sue for such moneys in suit, 
that the people have not a right of action, for both 
may co-exist, the people having a superior claim to 
relief. The old margin of the common law is not with- 
out a meaning in the question, Sabes Populi suprema 
lex. Very respectfully, 

Your obedient servant, 
MoRTIMER SANDFORD. 


—- p>e —— 
NOTES AND QUERIES. 


Editor Law Journal: 

Under the present excise law, if a justice of the peace 
refuses to entertain a charge of intoxication in a pub- 
lic place, in whose name must he be prosecuted for the 
penalty, he being one of the board? Can the action be 
brought before a justice of the same town? 

INQUIRER. 


ELLICOTTVILLE, N. Y., Oct 26, 1871. 
Editor Albany Law Journal: 

2K. 8., page 743, section 7, provides that, after the 
party charged by the coroner’s jury with the murder 
of any person shall have been brought before the 
coroner, he “‘ shall have the same power to examine the 
defendant as is possessed by a justice of the peace, 
and shall in all respects proceed in like manner.”’ 

The only decision on this is found in 20 How. Pr. R., 
and decides that the coroner can do nothing at such 
examination but take any statement which the pris- 
oner sees fit to make, and then send him to jail, to 
await the action of the grand jury. 

I understand this decision is very generally disre- 
garded, and that it is a common proceeding for cor- 
oners, upon such examination, if the proof before them 
differs from that before the jury, to follow the proof 
on examination, even to the extent of discharging the 
prisoner. 

Which is correct, the decision in Howard or the prac- 
tice I have mentioned? Yours, etc., x. 





BOOK NOTICE. 


Pleading and Practice hw High Court of Chancery, by 
the late Edmund Robert Daniell, barrister at law, 
with the subsequent additions and improvements of 
Thomas Emerson Headlam, M. P., one of her maj- 
esty’s counsel, and the still later additions, altera- 
tions and improvements of Leonard Field and 
Edward C. Dunn, barristers at law, and John Rid- 
dle, the Master of the Rolls’ Chamber. Fourth 
American edition, with notes and references to 
American decisions; an appendix of precedents, 
and other additions and improvements, adapting 
the work to the demands of American Practice in 
Chancery, by J. C. Perkins, LL.D., Boston: Little, 
Brown & Co., 1871. 3 vols. pp. 2774. 


While the American treatise writers are confessedly 
superior to those of England, the latter country is 
justly entitled to the honor of having produced the 
only really valuable books on practice that have been 
written. We have never been able, on this side of the 
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Atlantic, to present any thing that would approach 
the masterly work of Mr. Tidd on the practice of the 
law, and, as to the practice in equity, although many 
excellent works have been published, nothing has been 
produced equaling in excellence the work of Mr. Dan- 
iell on Chancery Pleading and Practice. Indeed, what 
Tidd has been to the common lawyer, Daniell has 
been, and is, to the equity practitioner. Edition after 
edition of his work has been issued in England, and 
its preéminent merits have rendered it “the standard 
of reference in English chancery practice.” 

The labors of Mr. Perkins, the American editor, 
have rendered this work as valuable to the American 
lawyer as to the English. He has entered thoroughly 
into the spirit of his work, and has displayed ability 
and judgment commensurate with the subject, and a 
wonderful amount of research among American de- 
cisions. To the ten thousand cases cited in the En- 
glish edition, over six thousand American cases are 
added to this edition, which certainly ought to be 
some evidence in itself that the work has been thor- 
oughly ‘“‘Americanized.”” These cases have not been 
only barely cited, but wherever they tended to modify, 
alter or extend the language of the text, the fact has 
been clearly and concisely set forth in the notes. 

One of the most valuable features of this edition is 
the elaborate collection of forms and precedents to 
which the third volume is devoted. Essential as are 
precedents in common-law proceedings, they are much 
more so in equity practice. 

In ancient days, forms and proceedings in equity 
were brief and simple, and suitable to the few exigen- 
cies of society; but the increase and complication of 
the common business of life have rendered, perhaps, 
unavoidable, the refined, elaborate and complicated 
system of the present day. ‘‘ Equity proceedings have 
become,” says Mr. Justice Story, ‘‘a science of great 
complexity, and exhibit a very refined species of logic, 
which it requires much talent to master in all its va- 
rious distinctions and subtle contrivances, and to apply 
with sound discretion and judgment to the diversities 
of professional practice. The ability to understand 
what is the appropriate remedy and relief for the case, 
to shape the bill fully, accurately and neatly, without 
deforming it by loose and immaterial allegations, or 
loading it with superfluous details, and to decide who 
are the proper and necessary parties to the suit, this 
ability requires various talents, long experience, sound 
learning, and superior clearness and acuteness of per- 
ception.’’ Where this exalted ability is wanting, as it 
generally is, it may be supplemented by this practice 
and the precedents given. 

Mr. Perkins informs us that these forms have been 
carefully selected from the most approved English 
form books, and from the records of the United States 
and State courts, and have been carefully revised in 
every particular, and made to square with the law as 
it exists in this country. 

Without rendering ourselves liable to the charge of 
undeserved laudation we may safely say that the 
clearness of statement, the well-ordered arrangement, 
the exhaustive citation of authorities in support of 
each principle set forth or direction given, and the 
elaborate and methodical index, render the work 
before us superior to any equity practice ever pub- 
lished and one that no practitioner can afford to be 
without. 

We cannot let the opportunity pass of expressing 
our admiration of the mechanical execution of this 
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and the other works published by Messrs. Little, 
Brown & Co. In paper, printing and binding their 
publications are invariably superior to the publications 
of any other house in the country. There is no reason 
why this should be so, except the reason of “first cost” 
and a very potent one it seems to be with most of our 
law book firms. 
—_—_¢¢—___—_—_. 
GENERAL TERMS. 


2d Monday in December, second department, Brook- 


lyn. 
———_ oo —____ 


LEGAL NEWS. 

Hon. Morgan Carpenter died in Poughkeepsie on the 
14th inst., after an illness of four days, at the age of 76. 
He was one of the five judges appointed by Governor 
Seward, for Dutchess county, under the constitution 
of 1821. 


A general movement of the members of the Ken- 
tucky bar is being made to procure a revision of the 
statutes, so as to eliminate the negro laws; also to 
obtain a revision of the code of practice. A large 
meeting of the members of the bar at Louisville, on 
the 13 inst., passed a resolution to that effect. 

A few claims only have been received for presenta- 
tion to the United States and British commission, 
which is now in session at Washington. Mr. Howard, 
the British agent, has been instructed by his govern- 
ment not to present to the commission the claims of 
persons heretofore British subjects who have become 
naturalized citizens of the United States. It is the 
intention of the commissioners to sit with closed 
doors, but they will give the claimant all necessary 
information respecting the progress of his claim, and 
inform him what the nature of the decision in his case 
may be. 

Recorder Hackett, of New York city, has applied to 
the supreme court for a mandamus to compel the comp- 
troller to pay him his salary, and the court granted an 
order to show cause why a mandamus should not issue. 
Before the 27th of December, 1869, the recorder’s salary 
was $10,000 per annum. On that day the board of 
supervisors raised the salary to $15,000 per annum. In 
his returns, Deputy Comptroller Green states, that 
section 7 of chapter 875 of the laws of 1869 prohibited 
the board of supervisors from creating any new offices 
or increasing any salaries, except that of surrogate and 
his clerks. He says he is willing to pay the salary at 
the rate of $10,000, but not at the rate of $15,000. The 
motion came up on the 9th inst., on the order to show 
cause before Judge Brady for the argument. The 
court intimated it, thought the power of the super- 
visors was not revoked, but reserved the decision. 

A singular suit is about to come before one of 
the courts in Paris. The intendant of Prince Napo- 
leon has announced his intention of bringing suit 
against M. Guéroult, editor of the Opinion Nationale, 
for the recovery of 50,000 francs. Being pressed for 
money, M. Guéroult applied to the prince, and the 
money was given him on the pledge that he follow a 
certain line of policy, which was, of course, to support 
the empire and the prince. This was just as the war 
began. When the prince and his cousin fell, M. 
Guéroult and his paper became very bitter against the 
Bonapartes, and even in exile has never ceased to abuse 
them. Prince Napoleon claims that the contract not 
having been fulfilled, he has the right to demand prin- 
cipal and interest in a court of law. 
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OUR BOOKS. 

There are few relations in life more intimate or 
interesting than the one which grows up between a 
lawyer and his books. There is a professional inti- 
macy, which comes of his referring to them, and 
partakes of the character of companionship. He goes 
to them when he is in difficulty and doubt, and asks 
them questions, and finds them ever ready to tell him 
all they know, and often offering new and unlooked- 
for suggestions, as if they sympathized with him in 
his need of counsel and advice. Nor is it necessary 
that he should be a constant reader, or profoundly 
learned in the law, to have a conscious, personal re- 
lation with the volumes upon his shelves. He knows 
them by name; their faces are familiar to him. He 
never comes into his office that they do not look 
down upon him pleasantly, and welcome him to his 
daily round of duties in the place where he meets his 
clients and his friends. That man is not to be envied 
who has begun life, as most of the profession have 
done, with limited means and a small library, and has 
gone on adding to it, from time to time, such books 
as he found his necessities required, and, after having 
used them, and shared the advantages of their instruc- 
tion, can look at them upon his shelves with indiffer- 
ence, or part with any of them without an emotion. 
The duties and details of a lawyer’s life may be dull 
enough, and his researches may, to common minds, 
seem dry and uninteresting ; but a lawyer knows that 
his books never tire or grow weary in helping him 
over the rough places in his profession; and he learns 
in time to look upon them as friends who have grown 
up with him, or as instructors upon whom he has de- 
pended for guidance and assistance. There is one 
class of his books which he can hardly fail to regard 
with more than ordinary respect, and that is his 
Folios. Their size in the first place gives them dig- 
nity and importance; and as in these degenerate 
days such as these are rarely, if ever, produced, they 
usually carry with them that kind of reverence which 
comes with age. Then again, the names they bear have 
most of them historic associations, either as we read 
them on the title page, or find them standing out 
prominently in the text of the work. Q@ne would no 
more think of trifling with those ponderous volumes 
of Rolle’s Abridgment or Hargrave’s State Trials 
than he would with the lord chief justice himself, 
orthe venerable Sir Matthew Hale, who wrote the 
preface to that work in an address “to the young 
students of the common law.” Another circumstance 
that gives a dignity and importance to many of the 
books of a modern lawyer consists in their having 
come down to him from a former generation. This 
is especially true of his folios, since most of them have 





been the publications of a much earlier day than our 
own, and have come to their present possessors after 
having already served successive seekers after knowl- 
edge. Thus the work above mentioned, Rolle’s 
Abridgment, was published in 1668 —more than ten 
generations of lawyers ago; and whoever now pos- 
sesses it is sharing a heritage which has come to him 
by purchase or descent through a long line, often of 
most worthy and distinguished proprietors. Many 
an American lawyer’s library contains odd and scat- 
tering volumes which contain the autographs of men 
whose memories are associated with the Temple or 
Lincoln’s Inn, and of not a few who have added lustre 
to the English bench. 

It is our purpose, in what may follow, to illustrate 
the truth of these remarks, by a brief reference to a 
few of the volumes which now lie before us, with 
some of which we have had a free and somewhat 
familiar intercourse longer than we should be willing 
to acknowledge. Some of them have been our com- 
panions ever since, with mingled emotions of hope 
and fear, we opened our office to a charitable world, 
upon which we had no claims beyond those of charity 
toward a beginner, destitute alike of friends and 
money. Others we have picked up at odd times, as 
one professional brother’s library after another has 
found its way to the auction-room, whither all these 
are tending. We have had a kind of passion for folios, 
by the attraction of this dignity of which we have 
above spoken; and among our old and dilapidated 
volumes, large and small, which help to fill our shelves, 
we find several rare and valuable autographs, and the 
names and crests of others who, for aught we have 
been able to discover, died and left no sign, save their 
own signatures and the strange figures which were 
emblazoned on their coats-of-arms. And we have 
thought, as we have held these volumes in our hand, 
which have been owned and studied by such men as 
Francis Buller, George Treby, James Otis, and The- 
ophilus Parsons, and read their names inscribed there- 
in with their own hands, that we were indirectly 
holding intercourse with them in thought and senti- 
ment, as we made companions of the same authors 
with whom they had once been familiar. We have 
thought, too, that we knew enough, at least, of these 
quasi friends to introduce them to our younger breth- 
ren, and to ask for them a better and more familiar 
acquaintance. We have, accordingly, taken up the 
first of these volumes as they lie upon our table, and 
find it lettered “Carter's Reports ;”” but, upon opening 
it, we find only, upon the title page, “ By 8. C., of 
the Inner Temple, Esq.” Upon the fly-leaf of the 
volume, however, we have the name of George 
Treby, written in a strong, bold hand, and below 
it, in the same hand-writing, ‘These Reports are 
published by Samuel Carter, a Barrister of the In- 
ner Temple, who lives at Birmingham, in Warwick- 
shire, but they are said to have been taken by some 
other person.” This was evidently written during 
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the life of the reporter. They were published in 1688. 


As reports, the volume has but little interest from the 
character of the author or the value of the decisions 
it contains. But as having been the property of Ch. 
J. Treby, who thus has inscribed his name therein, it 
is suggestive of the few men of the English Bar who 
lent dignity and honor to the age of that profligate 
monarch, Charles II, and borrowed honor themselves 
from being hated and dreaded by his narrow-minded 
and bigoted successor. Sir George Treby was born 
in 1644, and was called to the Bar in 1671. He was 
in parliament in 1679, and recorder of London in 
1680, and knighted, having succeeded the infamous 
Judge Jeffries. Three years after this the attempt of 
the crown was made to seize the charter of the city 
of London; but its recorder had the independence 
to appear for the city, and resist the process, and for 
thus presuming to stand in the way of the king he 
was removed from office. His name was held in 
honor, not only by the friends of civil liberty in Eng- 
land, but by the people of the colonies of New Eng- 
land also, to whom, with Somers, he acted as legal 
counselor and friend in the controversy with the 
crown in the attempt to vacate their charters. He 
belonged to that distinguished body of statesmen and 
patriots who carried England through the revolution 
of 1688; and, upon William’s assuming the reins of 
government, was restored to the recordership of 
London, and again returned to parliament. He next 
became solicitor, and then attorney-general, and in 
1692 succeeded Pollexfen as chief justice of the court 
of common pleas. In 1700, he, with two other of 
the judges, held the great seal in the interval between 
Somers and his successor, Chancellor Wright. He 
died the same year, and was honored by a burial in 
the venerable Temple Church, where those English 
worthies, Selden, and Plowden, and Christopher 
Hatton, and Sir John Vaughn, are sleeping within 
the same sanctuary where repose the effigies, in mar- 
ble, of mailed knights and soldiers of the Cross. It 
is an hundred and seventy-one years since the Round 
Church of the Templars opened its doors to receive 
all that was mortal of one whose name is associated 
with the great men who helped to plant the principles 
of civil liberty upon a soil which had been prepared 
for it by a Puritan ploughshare, in the hands of Pym, 
and Milton, and Harry Vane. And itis grateful to 
remember that, like the common law which he helped 
to expound and administer, these principles are still 
shared by a nation of freemen whose fathers were 
then struggling with the hardships and discourage- 
ments of feeble and dependent colonies. Nor is it 
entirely without significance that the same volumes 
which he studied, and in which he inscribed his name 
with his own hand, are now throwing light upon 
points of legal difficulty before courts in New Eng- 
land, which, for dignity, learning and ability, would 
not have done dishonor to the halls of Westminster 
in the palmiest days of Old England. 








ANOTHER QUESTION UNDER THE BANK. 
RUPT ACT OF 1867. 


DOES THE BANKRUPT’S DISCHARGE EXTINGUISH HIS DEBTS? 

The operative words in regard to the force and effect 
of the discharge in the act of 1867 and in that of 184] 
are substantially the same; and the operative words 
in the form of the discharge adopted by the courts 
under the act of 1841 and in the form prescribed by 
congress in section 32 of the act of 1867 are to the same 
effect, viz., that the bankrupt is discharged from hig 
debts. It is not that the debts are discharged or ex- 
tinguished, but that he is discharged from them. In 
the case of Kunzler vy. Kohans, 5 Hill, 317, and in 
several other cases under the act of 1841, there was 
an attempt made to so construe the act, and the dis- 
charge granted under it, as to import an extinguish- 
ment of the bankrupt’s debts. Although the point 
was never fully settled, so as to mature into a clear 
and well-defined rule of construction, yet its advocates 
came so near being victorious that Bronson, J., in 
Ruckman v. Cowell, 1 Comst. 505, left on record, 
in his opinion, page 506, the expression that “If 
the discharge was valid, it extinguished the judg- 
ment, and the defendant was a trespasser for after- 
ward acting under it.” 

The judment creditor had issued an execution on a 
judgment, and forced its collection by levy and sale 
of property ; and after the maturity of the proceedings 
on the execution the judgment debtor sued the judg- 
ment creditor in trespass, on the ground that his 
bankrupt’s discharge extinguished the judgment— 
that is, made it no judgment. Now, although it is 
the principal object of this article to controvert the 
legal position asserted in the above abstract, yet the 
statement is useful here, as showing and illustrating 
the meaning and application of the word “extin- 
guish ” when used in reference to the legal effect of a 
bankrupt’s discharge on his debts, judgments, ete. If 
the discharge extinguishes the debts, it invalidates the 
obligations of contracts ; if it extinguishes the judg- 
ments, it is easy to see that it renders them invalid 
for any purpose, and, of course, the judgment creditor 
would be a trespasser if he afterward enforced it by 
execution against the bankrupt’s property. But the 
position of this article is, and its object is, to show 
that a bankrupt’s discharge does not invalidate the 
obligations of his contracts, or extinguish judgments 
against him, either legally or morally; but that they 
remain valid debts, obligations and judgments, both 
legally and morally, the same after as before the dis- 
charge ; and one of the consequences of this construc- 
tion is, that congress is not obnoxious to the charge 
of having exceeded its jurisdiction in passing the act. 

Every debt, contract or obligation has an existence, 
a vitality, independent of any written evidence of the 
fact, and every judgment embodies or shadows forth 
a debt which has an existence independent of the 
form of the judgment; and these debts and obligations 
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have an existence, vitality and validity independent 
of any law for their practical collection and enforce- 
ment: so that, if all the laws for the collection of debts 
and the enforcement of obligations were suspended, 
repealed, or struck out of existence, the contracts, 
obligations and judgments would remain in existence, 
valid and binding as before. These laws for the 
collection of debts and for the enforcement of obliga- 
tions are conventional in every government where 
they exist, and are the creaturesof the duly consti- 
tuted law-making power in the land; and this law- 
making power, in every original government, can 
amend, modify, alter, suspend or repeal any of these 
conventional laws for the collection of debts and for 
the enforcement of obligations at their pleasure, unless 
specifically controlled by superior constitutional power. 
Our state governments are original, and their legisla- 
tures have all legislative powers not forbidden by the 
State and national constitutions, — while our national 
government is delegated, and has no powers except 
those given in the constitution ; and as the constitu- 
tion gives congress no power to legislate on the 
subject of contracts between citizens of the States, 
it has no power, and could not if it undertook, to pass 
a law invalidating the obligations ot contracts. The 
power given to congress “to establish uniform laws 
on the subject of bankruptcy” does not require the 
invalidation or extinguishment of debts, contracts or 
judgments ; but is fully satisfied with such a modifi- 
cation or suspension of the laws for the collection of 
debts as will protect the bankrupt against the future 
collection of those embraced within the scope of his 
discharge. The words of the act in sections 32 and 
34 in reference to the force and effect of the discharge 
are not as definite as they might have been, and con- 
struction and explanation are required to bring out 
their true meaning. In giving this construction and 
explanation there are but two things which could 
have been done, or intended to be done: First, 
the invalidation, nullification or extinguishment of the 
debts, contracts and judgments; or, Second, such a 
modification or suspension of the laws for the collec- 
tion of debts as would protect the bankrupt against 
the future collection of the debts embraced within the 
scope of his discharge. 

The answer to the first inquiry is, that congress 
had no power to legislate on that subject, unless the 
extinguishment of the debts, etc., was an indispensable 
requisite to a system of bankruptcy (see Constitution, 
art. 1, § 8, sub. 18), which it most clearly was 
not. The system is as perfect as the nature of the 
case requires, with a perpetual stay of proceedings, 
or suspension, in his case, of the laws for the collec- 
tion of debts, and as effectual as it would be with an 
extinguishment of the contracts and obligations. All 
the system requires, and all the bankrupt can reason- 
ably ask, is that he shall not thereafter be compelled 
to pay such of his debts as may remain unsatisfied, 
after the application of his property surrendered and 





distributed in the proceedings in bankruptcy. In 
giving construction to the acts of any legislative body 
we have no right to presume, or to theorise our- 
selves into the belief, that it has done, or intended to 
do, an act which it not only had no power to do, but 
which was not an essential or necessary, or even reas- 
onable, part or constituent of that which it had 
power to do. Before we are authorized, by a choice 
between two constructions of the language used by 
a legislative body, to say that it has exceeded its 
jurisdiction by going out of its way todo an unnec- 
essary act, we should find the language so plain that 
“he who runs may read, and that the wayfaring man, 
though a fool, need not err therein.” But the language 
used in sections 32 and 34 is not of this character, and 
we have no alternative but to accept the only remain- 
ing allowable interpretation, viz.: that the force and 
effect of the bankrupt’s discharge is simply to stay 
proceedings for the collection of his debts, not to ex- 
tinguish them; that the debts, contracts and judg- 
ments remain in existence as before, except that the 
laws for their enforcement are suspended. 

To complete this system, it is proper to add that 
this exemption given to the bankrupt is a special and 
personal privilege which no one but himself is at 
liberty to use and which he is at liberty to use or 
waive at his pleasure : If he chooses to waive it, that is, 
if he does not bring it into court himself, as a de- 
fense, no one else is bound to regard it, and if he 
allows any proceeding for the collection of the debts 
to proceed to maturity without interposing his dis- 
charge as a defense, he is to be held as having waived 
it, as to that proceeding, and lost its benefits. It 
may be likened to the statute of limitations, which, to 
be of any avail, must be interposed as a defense: 
and, as in that class of cases, if the defense proves 
successful it is with costs, so that although the creditor 
is not bound to respect the discharge to the extent 
of being a trespasser, or in any sense a wrong-doer, 
for making an effort to collect his debt, yet he is, as 
in cases of the statute of limitations, bound to know 
that the debtor has such a defense, if he chooses to 
interpose it, and consequently a defeat is with the 
cests of the action or proceeding. C. D, Lawton, 


———— o> 


OUR CRIMINAL CODE. 





ABORTION. 


Numerous sects of mis-ealled philanthropists, both in 
the United States and elsewhere, have for a long 
time past devoted much of their time and energies to 
the mitigation of the alleged horrors of prison life. 
The reformation of a criminal, indeed, is not an impos- 
sibility, nor is it unworthy of serious attention from 
all politicians. The philosophers referred to, however, 
have aimed notso much at the moral improvement 
of criminals, as at their physical comfort and well 
being while in a state of durance vile. The result of 
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this maudling sentimentality has been that erime has 
ceased to be regarded with much alarm, while the 
ticket-of-leave man is almost believed to be as much 
sinned against as sinning. Our whole criminal code 
has become tainted with this misplaced sympathy, 
and the interests of good citizens are sacrificed to the 
comfort and inpunity of the evil-doer. Capital punish- 
ment itself, the key-stone and firmest buttress of the 
criminal code, is disapproved of by a vast number of | 
the most distinguished writers on jurisprudence, and 
in short, La Commune could scarcely regard vice and 
crime with more lenient feelings than the great bulk 
of worthy, but unthinking, citizens of the present day 
entertain for all the enemies of society and civil 
peace. It is time that this unnatural current of 
opinion were checked and compelled to flow in its 
proper channel. The protection of the good ought 
surely to attract our good wishes as potently as does 
the pardon of the wicked. But this is inconsistent 
with the impunity with which murder may be commit- 
ted among us, and the boastful strides which the foul 
crime of abortion is daily making. We must revise our 
criminal law in these respects. If we do not recur 
to the sanctity which the common law attributed to 
life, we must at all events vastly increase the severity 
of the penalties attached to murder and abortion. 
The penalty which Rozenwieg is to endure im- 
prisonment for seven years is no adequate protection 
to society against a repetition of such offenses. The 
abortionist and procurator are doubtless at this 
moment parading their advertisements as boldly as 
ever before the public. These advertisements are 
offenses at common law, they are, consequently, crim- 
inal in every State of the Union that has not ex- 
pressly authorized such. But surely there is no stat- 
ute on the books that in any way blunts the edge of 
the common law in respect to crimes againt public 
decency, morals and life. The newspapers, therefore, 
that publish such advertisements are accessories before 
the fact to the crimes they suggest and facilitate. The 
editor and publisher of the prints containing the ob- 
scene and criminal announcements are guilty’ of 
felony and conspiracy, and where death ensues, as in 
the case of Miss Bowlsby, they are, in point of law, 
accessories to murder. Such was the doctrine of the 
common law of England, which is still part of our 
jurisprudence, except where a statute provides to the 
contrary. We have, however, long since ceased to 
pay any great regard to doctrines that seemed some- 
what technical. The reasoning, indeed, that connects 
conspirators with the consequences of the crime is often 
technical enough. But the object of this technicality 
is the preservation of society and of order, Besides, 
those technical ratiocinatious carry out the ends of 
justice in the main. Unless law is strict and tech- 
nical, in some cases the murderer will shuffle off the 
jural coil as readily as he compelled his victim to 
depart from his life. Why must we be so nice with 
the Davenports that despise every twist and fetter of 





the legal machine. If a culprit deserves punishment 
under one of two heads, why should we let him 
escape, merely because we cannot precisely tell under 
which category his crime falls. 

We must reform and amend our legal ways. Homi- 
cide in every shape and form must be punished with 
death, no matter whether the victim be a babe un- 
born, or an aged hero who has passed the allotted 
septuagint. Our public prosecutors must be aroused 
to indict all who immediately or remotely are public 
accessories to abortion, or even to improper assigna- 
tions. If our public prosecutors will not discharge 
their functions, they are surely open to impeachment 
and indictment themselves, for malfeasance and neg- 
lect of official duty. The best mode, perhaps, of paying 
persons who have unpleasant duties to perform is by 
means of considerable fees on each case. This sharpens 
instincts that otherwise might be dormant. However, 
if the scale of the remuneration of our public prosecu- 
tors is at present insufficient for an effective discharge 
of their duties, let their allowance be increased. The 
public, surely, will consider the laborer in this cause 
to be worthy of his hire. But we confess that, while 
vice and crime are paraded before our eyes as boldly 
as at present, those who have the control of public 
prosecutions are themselves not wholly innocent as 
regards the cause of good morals and domestic peace. 
Out of a hundred abortionists not one scarcely is tried 
and found guilty, and, even though convicted of ini- 
quity, which is to all intents murder, he is merely con- 
signed to prison for a few years. This trifling with 
human life is certain to raise up a perennial supply of 
Rozenwiegs, who will ply their horrible trade with 
the hope of using the pecuniary fruits of their crimes, 
as means of evading all legal punishment. 

Unless this crime is repressed with the utmost 
vigor, it will soon permeate other classes than those 
who at present wish to hide tneir shame. Abortion 
will become a domestic institution of a more hideous 
nature than either of the twin relics of barbarism: 
slavery and polygamy. Let us get rid of all techni- 
cality, and cease to inquire whether the child was born 
alive, or was a mere protoplasm. It has a human 
soul from the instant of its conception. . The destruc- 
tion of the life of such a being is surely murder. If 
the ancient common law of England did not regard 
the crime as murder unless the child was born alive, 
we can only say that modern society had better dis- 
regard any such distinction in favorem vite. 





——-*® 
OFFICIAL EXTORTION. 


The practicing lawyer is frequently subjected to a 
species of official extortion by the demand of a larger 
sum than the law allows for the performance of an 
official duty. The evil has manifested itself particu- 
larly among sheriffs, constables and marshals, but it 
sometimes appears in the clerk’s office, and not un- 
frequently among the judiciary of the inferior courts. 
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Of course the refusal to pay an exorbitant fee would 
in most instances cause a reduction of the demand to 
areasonable figure, but it would bring the person 
refusing into hostility with the officer whose claim 
was not allowed. This condition of affairs would not 
only be unpleasant to the attorney who must make 
constant use of such officer, but liable to cause him 
injury and loss. The consequence is, that these over 
charges are almost uniformly paid without demur, 
the party knowing that it will be cheaper to pay than 
to dispute. The long toleration of this evil has made 
it bold, and it is already assuming proportions which 
forbid the profession to submit to its continuance. A 
few years ago an official would hesitatingly and 
evasively request somewhat more than the law 
allowed him, to day he openly and boldly demands 
two or three times his legitimate fee. And this for 
services requiring not much labor or intelligence, and 
involving hardly any risk. The public officer demand- 
ing or taking illegal fees is, to be sure, liable to a civil 
action for their recovery and to a criminal prosecu- 
tion, yet how often is either liability enforced? The 
remedy in the matter is in the hands of the bar. If 
every illegal demand is, regardless of consequences, 
met with a prompt and determined refusal to submit 
to it, and an intimation that a repetition of such 
demand will be followed by certain unpleasant pro- 
ceedings at law, there will soon be little reason to 
complain of the existence of official extortion. 





>o—___—_ 
CURRENT TOPICS. 


The doctors are disagreeing to such an extent in 
Massachusetts that the advice and aid of the legal 
profession has been sought to settle their dispute. 
The Massachusetts Medical Society, which contains, 
among its members, adherents to the homceopathic 
system, recently made an attempt to compel such ad- 
herents to renounce their faith in the doctrines of 
Hahneman, by commencing proceedings to oust them 
from its ranks. The society formed itself into a tri- 
bunal of last resort, and summoned every homceo- 
pathic doctor who was enrolled as a member, to ap- 
pear at a time designated, and show cause why the 
proposed penalty should not be inflicted upon him. 
This invitation was not treated, by those prosecuted, 
asa call to repentance, but was met with by an at- 
tempt to convince the society that the followers of 
the new school had equal rights with those of the old, 
and could not, on account of these peculiar medical 
theories, be excluded from the social and business 
advantages of an organization designed to include 
every properly educated physician in the common- 
wealth. The men in authority, however, refused to 
consider, or even to hear, the arguments of the de- 
fense, and were about to pronounce the sentence of 
excommunication when an argument of the ad hom- 
inum nature was advanced in the shape of an injunc- 
tion, restraining them from further proceedings. As 





the matter is now before the courts, we shall have, 
before long, a judicial settlement as to the legal status 
of doctors who dissent from the ancient faith. 


Rapid, cheap and certain communication between 
different parts of the country, while benefiting the 
mass of people, inflicts loss upon individuals. The 
great centers of trade increase their business at the 
expense of traders in the smaller places. The buyer 
who purchases at a great market selects from a larger 
variety, and usually pays a less price. But the local 
merchant would, ordinarily, retain the custom of those 
who cannot afford the trouble or expense of a visit to 
the larger and cheaper market. This, however, is 
rapidly being taken from him by a class of men, 
called drummers, who travel about the country, car- 
rying with them only specimens or samples of the 
articles they desire to sell, and taking orders from 
those wanting to buy. Of course, local dealers have 
taken various means to suppress this mode of traffic, 
and have not neglected to appeal to the local law- 
making powers to assist them. The constitution of 
the United States has, however, proved a formidable 
obstacle in the way of effective legislation on the 
subject, but several States have enacted license laws, 
whereby the seller by sample is required to pay a 
tax so high that he cannot do business with profit. 
A ease involving the constitutionality of a statute of 
this character, passed by the legislature of Maryland, 
is now under consideration in the United States 
supreme court, and we suppose it will be soon deter- 
mined whether a State can, under the guise of a 
license tax, impose a prohibitory tariff upon the 
mercantile enterprise of other States. 


Boards of supervisors in a number of the counties 
of New York State have lately indulged in the habit 
of increasing the salaries of county officials, giving an 
officer an additional five hundred or thousand dollars 
whenever they happened to be in a generous mood. 
In very many instances the board had no right 
whatever to allow this increase, and the resolution 
passed for that purpose was wholly void, and the pay- 
ments made under it unauthorized. We hope that 
the recent decision made by the supreme court at the 
general term of the fourth department, in the case of 
Healy v. Dudley, will be heeded by these quasi legis- 
latures. While we are in favor of the payment of 
liberal salaries to public officers, we do not approve 
of irregular or illegal measures to obtain them. The 
power of these county organizations is very wisely 
limited, and, whenever they overstep the limits, they 
should be at once checked by the courts. 


There is a possibility that the standard of legal 
education is rising. At the last examination of can- 
didates for admission to tlre bar, in the first depart- 
ment, thirty-one young men presented themselves, 
but only ten were admitted.- Whether’the’ class was 
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more than usually stupid or not, we are unin- 
formed. The fact that so many were able to fail is, 
however, a cheering indication that a person may 
know so little that he cannot become a lawyer, even 
in New York. Under the unamended constitution 
of 1846, the courts had not only to contend with a 
strong popular feeling in favor of easy entrance to 
the bar, but were embarrassed by a provision of the 
fundamental law designed to open the practice of the 
law to every person having an ordinary general 
education. To-day there is a public sentiment in 
favor of well-educated lawyers, and the constitutional 
difficulty no longer exists. With these favoring cir- 
cumstances, it is within the power of the courts to 
exclude, in the future, improper and incompetent 
applicants, and the result above mentioned gives us 
confidence that they will do so. 





OBITER DICTA. 

On dit, that thirty-five young Hindoos are studying 
law in London. But thirty-five cockneys could not be 
Hindoos’d to leave Bow Bells, you know, and return 
the compliment. 





A country girl at a Maine tavern, during a term of 
court, thought it unsafe to put two lawyers together in 
the same room by night, they had quarreled so “in 
their vocation.’’ Judge Dana used to compare two 
opposing lawyers to the blades of shears — they did n’t 
cut each other, but only what came between them. 

Within a month the supreme court of Indiana re- 
versed the judgment of the court below in the case of 
Whitney, sent to the penitentiary for eleven years, on 
conviction for a scandalous crime. The appeal was 
taken on a motion for a new trial. The judgment 
grants Whitney a new trial, and remands him to Mar- 
ion county jail. 

The only interesting feature of all this is, that Mr. 
Whitney, at last accounts, had been dead and buried 
about six weeks! ; 


A beginner in the abstruse art of making conun- 
drums has succeeded in getting somebody to print the 
following for him: 

Why is a lawyer like asawyer? Because whichever 
way he turns, down must come the dust. 

An eminent western lawyer once made the following 
rather remarkable speech to a jury, in a case against a 
railroad corporation, where he appeared for the defense. 
He was sure that, upon a point of law saved for the 
upper court, his clients would get a finding in their 
favor. He addressed the twelve somewhat as follows: 

“Gentlemen of the jury: My clients have fought a 
good many cases before a jury, and always got whipped! 
They always expect it. We don’t look for a verdict in 
our favor; and, in this case, we don’t care whether 
you give us a verdict or not. We have got you now, 
gentlemen. Yes, gentlemen, we don’t care a picayune 
whether you bring in your verdict for or against us; 
for we’ve got you! Do just as you please; it don’t 
make any difference to us. I have n’t any thing more 
to say.” 

And they gave him a verdict! 





The story is revived of Rufus Choate, that he turned 
to his daughter, at the opera, one evening, and re- 
marked: ‘Interpret to me the libretto, that I may 
not dilate with the wrong emotion!” 


Orlando: Whom doth Time gallop withal? 

Rosamond: With a thief to the gallows: for though 
he go as softly as foot can fall, he thinks himself too 
soon there. 

Orlando: Whom stays it still withal? 

Rosamond: With lawyers in the vacation: for they 
sleep between term and term, and then they perceive 
not how Time moves. 

As You Like It. 


Ichabod Bartlett, of Portsmouth (a member of con- 
gress from New Hampshire), was one of the most 
adroit jury-lawyers we have ever had in this country. 
He was not only skillful and dexterous in the examina- 
tion of witnesses, but a most convincing orator. Mr. 
Bartlett’s practice, in the zenith of his fame, carried 
him into almost every county of the State. In his 
early career he antagonized the preéminent Jeremiah 
Mason, who was born twenty years before him, and 
whom Mr. Webster described as the ablest jurist in the 
United States. Mr. Mason could not cope with Mr. 
Bartlett in what captivated a jury, making often the 
worse appear the better side, which sort of thing the 
former would characterise as very fine talk. Putting 
one foot on a chair, and stretching his tremendous 
form across the bar, he would add: ‘“ But, gentlemen 
of the jury, what brother Bartlett has told you is 
not law.” 

Mr. Spencer’s style of cross-examining Mrs. Wilson 
in the Pet Halstead murder case is as ingenious as it is 
brilliant. For instance, Botts and his victim are sup- 
posed to be grappling; the former with a pistol in his 
hand. As to this scene, ‘‘ Charley”’ (as the newspaper 
reporter delights familiarly to call him) asks the wit- 
ness: 

** You saw them grappling?” 

Witness: ‘I did.” 

Charley: ‘“ You didn’t see the pistol cocked?” 

Witness: *‘I didn’t say that I didn’t.”’ 

Charley (with a keen glance at the jury): “‘If the 
pistol had been pointed at the ceiling and discharged, 
would the ball have penetrated Halstead’s epiglottis, 
and lodged in the left lobe of the brain ?”’ 

Witness: “I can’t say that it would.” 

Charley: “If it had been leveled at right angles to 
the front door plate, it would have entered the right 
auricular and come out behind the carotid artery, 
wouldn't it?” 

Witness: “I don’t know.”’ 

Charley (looking very bilious and working his jaws 
sardonically): ‘‘You don’t know? Very well, then, 
I'll put the question differently. The prisoner might 
have taken aim for the diaphragm, and fired, might he 
not?” 

Witness (with a ghosty smile): ‘‘I suppose he might, 
if he knew where the diaphragm was.”’ 

And amid the audible misunderstanding on the part 
of the spectators of what was due to the dignity of the 
court, which this answer created, Charley wiped the 
perspiration from his brow and scowled darkly at the 
firmament of New Jersey through the windows of the 
court room. 
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GENERAL TERM ABSTRACT. 
NEW YORK COMMON PLEAS. 
OPprINions FILED NOVEMBER, 1871. 


APPEAL. 


1. Notice of appeal.— The notice of appeal in the case 
at bar states, in general terms, that the judgment 
appealed from is against both the law and the evi- 
dence, and should have been in favor of the defendants 
and against the plaintiffs. Held, that these statements 
are too vague, and fail to point out the error com- 
plained of. It does not appear in what particular the 
judgment in question is contrary to the law or the 
evidence. The notice of appeal required by section 353 
of the code should point out clearly the error com- 
plained of, whether in the process pleadings, proceed- 
ings on the trial, or in the rendering of judgment. 
Judgment affirmed. JBegleyu et al. v. Chase et al. 
Opinion by Larremore, J. 

2. An application for the dismissal of the complaint 
will not be entertained in a court of review, when it 
appears by the record that no such relief was asked 
below. Ib. 

ASSIGNMENTS. 


On appeal from judyment in favor of plaintiff.— 
Before this action was commenced, the plaintiff had 
assigned to the Mechanics’ and Traders’ Bank all the 
moneys due or to become due under the contract in 
question, and there was no proof that the plaintiff was 
entitled to a re-assignment before the suit was brought, 
or before the defendant’s answer was put in. The 
objection was taken by the answer and the assignment 
was admitted by plaintiff on the trial. The plaintiff 
put in evidence a re-assignment made by the bank to 
him nearly four years after the answer was interposed, 
and this re-assignment recited that the assignment to 
the bank had been by way of collateral security merely, 
and that the debt or loan for which it was so assigned 
as security had been paid and discharged. Held, that 
the recital in the re-assignment did not bind the 
defendants and did not throw upon them the burden 
of proving that the debt or loan had not been paid 
when the answer was served or the action had been 
commenced. It did not establish that the assignment 
was intended as collateral merely, for it had been 
expressly admitted to be absolute on its face. In the 
case of an absolute assignment, the assignee must bring 
the action. And, even if the assignment were intended 
as collateral security, it passed the whole right to the 
money under the contract to the assignee until his debt 
was discharged, and the assignor had no claim upon 
the moneys when his action was brought. The defend- 
ant interposed the defense in good faith, because it 
had notice of the assignment, had recognized and paid 
over part of the moneys to the assignee, and was liable 
to the assignee. No other answer could have been 
safely interposed in order to protect the city from 
paying the money twice. The plaintiff, when he finally 
obtained the re-assignment, might have applied for 
leave to file supplemental complaint, and this might 
have been granted on terms relieving defendant from 
costs to that date, which would have been just and 
proper. Judgment reversed. Broderick v. The Mayor, 
etc., of New York. Opinion by J. F. Daly, J 


ATTACHMENT. See Practice. 


ATTORNEYS AT LAW. See Reference. 





BAILMENT. 

1. Lien of bailee; his duties.—The plaintiffs pur- 
chased from one Hubbell 301 bags of rice, of which 91 
bags, the title to which is in question in this action, 
constituted a part, and were in possession of defend- 
ant. They were portion of a cargo of rice delivered to 
defendant by Hubbell for the purpose of being cleaned, 
and the 91 bags were subject to defendant’s lien 
thereon for $1,553.50, a balance due for cleaning the 
whole quantity. The jury found upon a conflict of 
evidence the absence of any notice to plaintiffs that 
defendant claimed a lien upon the rice in question, 
until about two months after the purchase, except such 
as the law might infer from the fact that it was or had 
been in his possession, with knowledge of the broker 
and his clerk (who acted for plaintiffs), for the purposes 
of his business —the cleaning of the rice. The judge 
below charged that the defendant was bound to make 
his lien known when the plaintiffs notified him that 
they had purchased ; that when he had given notice of 
sale to any person he must give notice of his lien at 
the same time. The judge refused to charge that de- 
fendant’s silence, when he was notified of plaintiffs’ 
purchase, did not estop him from asserting his lien. 
Judgment in favor of plaintiffs. On appeal, held, 
that the charges recited above and the refusal to charge 
were erroneous. The defendant being in posses- 
sion of the rice in question as bailee in the course of 
his business of cleaning it, as was known to plaintiffs or 
their agents, they were bound to regard any rights of 
property, lien or special interest he had in it, when 
attempting to deal with reference to it. Possession of 
property constitutes notice to every one of the title of 
the possessor, and some very special circumstances 
must exist, in no way disclosed in this case, under or 
by virtue of which he can, without his consent, be de- 
prived of his interest init. His presence at the sale 
of the property to another, where he neither does nor 
says any thing to mislead the purchaser as to the char- 
acter of his title or possession, in no way prejudices 
his rights. Judgment reversed. Graham et al. v. Fitz- 
gerald. Opinion by Robinson, J. 

2. Estoppels, how created.—Estoppels are created 
between parties to a transaction from their failure to 
speak when good faith requires they should do so, or, 
by giving misinformation as to matters which, from 
the nature of the transaction, tended to influence the 
conduct of the party with whom they are dealing, but 
third parties, in some way connected with the subject 
of such dealings, cannot be affected in their rights 
therein, unless apprised of the character of the in- 
tended action, of the materiality of the information 
sought, and unless the party in question designedly 
gives such misinformation as is acted upon to the preju- 
dice of the inquirer. Misinformation which a person 
gives as to his rights, to a mere casual inquiry, will not 
protect, though subsequently acted upon in reliance 
upon its correctness; nor if given toa party toa bargain 
after it has been concluded. Turner v. Coffin, 12 Allen, 
401; Andrews v. Lyon, 11 id. 349; Merchants and Trad- 
ers’ Bank v. Hazzard, 30 N. Y. 226; Plumb v. Cattarau- 
gus Bank, id. 392; Yoaug v. Bushnell, 8 Rob. 1; Wal- 
rath v. Redfield, 18 N. Y. 457, cases cited. Ib. 

CASES REVIEWED. See Contracts. 
CONSIDERATION. See Contracts. 
CONTRACTS. 


1. Waiver of tort: affirmance of contracts.—On De- 
cember 8, 1869, the plaintiff loaned the firm of Gray & 
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Co. the sum of $10,000, by a check for that amount, 
which was deposited and placed to the credit of said 
Gray & Co. in the Bank of the Commonwealth. As 
collateral security plaintiff received a $1,000 United 
States bond, and what purported to be a $10,000 bond 
of the State of New York. On December 10th plaintiff 
made a further loan to said firm of $25,000, by a check 
for that amount, which was deposited and placed to 
their credit, as aforesaid. The plaintiff also received, 
as collateral security for this last-mentioned loan, a 
United States bond for $15,000, and what purported to 
be a $10,000 bond of the State of New York. Both of 
the bonds of the State of New York proved to be for- 
geries. The checks of plaintiff were mingled with the 
general funds belonging to the firm of Gray & Co. in 
said bank, from which payments were made from time 
to time upon numerous drafts drawn thereon. On 
December 11, 1869, Gray & Co. absconded, and at that 
time there was a balance to their credit in said bank 
of $18,253.23. The plaintiff, then cognizant of the fact 
that said State bonds were forgeries, commenced a 
suit upon contract against said firm of Gray & Co., 
asking judgment for $35,000, the amount of said loans, 
and interest. On the same day he procured an attach- 
ment against the property of said firm, and the attach- 
ment was served on said bank. On December 16th, with 
full knowledge of the fraud, plaintiff sold the valid 
securities, and credited the proceeds of such sale upon 
the original indebtedness of Gray and Co. to him.. On 
January 5, 1870, a petition for the involuntary bank- 
ruptcy of Gray & Co. was filed, and an injunction was 
issued in pursuance of the bankrupt act. Thereafter 
the defendant Ingraham was appointed assignee in 
bankruptcy of Gray & Co. In April, 1870, on consent 
of the plaintiff's attorneys, the attachment on the 
bank was dissolved, and, thereafter, this action was 
brought to recover the balance due plaintiff from said 
firm out of the moneys held by said bank to their 
credit. The bank resisted such payment on the ground 
that the amount thus held was claimed by parties 
other than the plaintiff. The court below decided that 
the fund deposited with said bank belonged to the 
defendant, as assignee in bankruptcy, and from the 
judgment entered thereon this appeal. Held, that it 
is a well-settled rule of law, that an innocent party to 
a fraudulent contract may rescind it and sue in tort 
for the recovery of the identical property with which 
he has parted possession, or may affirm the contract 
and waive the tort. He cannot have both remedies, 
because they are inconsistent with each other. He 
must make his election, and, having made it, must be 
held to it. He cannot be allowed, even though mis- 
taken in his remedy, to change it, especially when the 
rights of third parties have intervened. The plaintiff 
exercised his election in bringing his action on the 
contract, and the subsequent discontinuance of the 
proceedings, when taken, could not change the legal 
effect of his action. Having in the first instance treated 
the fund as the property of the debtor, he cannot now 
escape the consequences of his own deliberate act, nor 
prejudice the rights of other creditors to the fund. It 
is not disputed that the assignee in bankruptcy is 
entitled to the moneys now held by the bank, if they 
belonged to Gray & Co., and we think the finding of 
the court below upon this point was correct. Judg- 
ment affirmed. Benedict v. The National Bank of the 
Commonwealth et al. Opinion by Larremore, J. 

2. Review of cases.— Graves v. Dudley, 20 N. Y. 76; 
Gordon v. Hostetter, 37 id. 99; Grand Trunk Railway 





v. Edwards, 56 Barb. 408; Salisbury v. McCoon, 3 Coms, 
379, and Seymour v. Wyckoff, 10 N. Y. 213, reviewed. 
The decisions in the cases named rest mainly upon the 
fact that the property sought to be recovered could be 
identified. They were cases also in which the party 
injured sued the wrong-doer, and when it was clear 
that no absolute surrender of ownership was intended, 
But money paid into bank to the credit of a party 
passes to the bank, and the relation of debtor and 
creditor is simply created. Commercial Bank of Al- 
bany v. Hughes, 17 Wend. 94, cited. Tb. 

3. Consideration: contracts in restraint of trade.— 
Action brought upon a promissory note of $500, made 
by defendant Homan. The answer alleged that the 
note in question and another of like amount were 
given by defendant Homan, upon the purchase by him 
of the interest of the plaintiff in the copartnership 
formerly existing between them; that the plaintiff, as 
part consideration of the notes, agreed that he would 
not engage in the same business again in the city of 
New York, and the breach of such agreement that 
the notes were obtained by fraud. The first note was 
paid before this suit was brought. The defendant tes- 
tified that ‘‘ plaintiff told me if I would buy his share 
in the cabinet business he (plaintiff) would cease being 
in that trade.’”’ An appeal from judgment in favor of 
defendants; also from order denying plaintiff’s motion 
for a new trial. Held, that the evidence produced 
shows that Homan, independent of the alleged exclu- 
sive right to carry on the business of the firm, received 
an equivalent for the amount of the notes given in pay- 
ment. There is no such evidence of fraud as would 
justify the finding of the jury. And the agreement 
sworn to, even if regarded as a part consideration of the 
sale, is void asa defense, being unlimited as to time 
and place. Judgment reversed and new trial ordered. 
Maier v. Homan et al. Opinion by Larremore, J. 

4. New trial: when exceptions are not taken on trial.— 
The verdict in this case ,is against the evidence, and 
although the jury have passed upon the question of 
fraud, it is the duty of the court to grant 4 new trial. 
Though no sufficient exception was taken at the trial, 
still, where (as in this case) there is a well-founded rea- 
son for believing that justice has not been done, and 
that the verdict was rendered on incompetent testi- 
mony, it is just and proper for the court to interpose 
its authority and grant relief. Ib. 

5. The learned judge, in dissent, says: New trials 
will be granted where the court errs in submitting the 
case to the jury, upon a theory of law which is not sus- 
tained by any facts in evidence, even if the defeated 
party has taken no exception; but where there are 
several theories to which the facts are applicable, and 
the trial is conducted upon one of them, and no objec- 
tion is made to it, a new trial should not be granted. 
Ib. Dissenting opinion by J. F. Daly, J. 


DISTRICT COURTS OF NEW YORK city. See Practice. 


ESTOPPEL. See Bailment. 


EXECUTORS AND ADMINISTRATORS. 


Service of notice of rejection of claims: short statute 
of limitations. —The defendant was appointed admin- 
istratrix of the estate of James Farley, and, pursuant 
to an order of the surrogate, caused to be published, 
according to statute, a notice requiring all persons 
having claims against said estate to present the same 
at the office of Callagham & McGurk, on or before 
March 20, 1867. The plaintiff employed one Robin- 
son, an attorney at law, to prepare and present her 
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claim, and it was duly presented on March 16, 1867. 
On the 22d of March, Callagham & McGurk served at 
the office of Robinson a notice, signed by themselves 
as attorneys for the administratrix, which notice was 
in these words: “To Susannah Van Sann : The claims 
presented by you against the estate of James Farley, 
deceased, on the 16th day of March, 1867, amounting 
in all to the sum of $25,184.26, are disputed and rejected 
by the administratrix of the said estate.” Prior to 
the commencement of this action this notice never 
came to the knowledge of the plaintiff. In February, 
1869, plaintiff offered to refer her claim. In June, 
1869, this action was commenced to recover a portion 
of the items embraced in the claim presented to the 
defendant. The answer of the defendant was, that the 
causes of action mentioned in the complaint were 
barred by the short statute of limitation, the action 
not having been brought within six months after the 
rejection of the claims. On appeal from judgment in 
favor of plaintiff, held, that the statute does not mean 
by rejection merely a mental motion, but the action of 
the mind must be followed by some outward act by 
which the owner of the claim may be apprised of the 
result arrived at. It has been repeatedly held that 
this statute, unlike the other statute of limitations, 
is not a statute of repose, but is highly penal in its 
character, and should be strictly construed. The party 
invoking the aid of the statute must show a strict com- 
pliance with all its provisions. There is no evidence 
that Mr. Robinson was the attorney of the plaintiff for 
any other purpose than the legal presentation of the 
claim. If the defendant chose to serve the notice of 
rejection on him, it was her duty to show that plaintiff 
had authorized him to act for her in the receipt of 
such a notice. This was not shown, and nothing can 
be implied to enable defendant to avail herself of the 
statute. It appearing that, prior to the commence- 
ment of this action, the plaintiff never was apprised 
of the existence of such a notice of rejection, the 
service upon Mr. Robinson was not sufficient to set the 
statute in motion and debar the plaintiff from com- 
mencing this action after the lapse of six months from 
the time of the service of such notice. Judgment 
affirmed. Van Sann v. Farley, administratria, etc. 
Opinion by Van Brunt, J. 


NEGLIGENCE. 


Liability of the owner of a building. — An owner of 
a building is responsible for his own negligence either 
in constructing or upholding the freehold, but for the 
negligent use of it by others he cannot be made liable. 

He has met the requirements of the law, when each 
and every part of the building is properly and securely 
adapted to its particular use. In the case at bar, it not 
having been shown that the chimney in question was 
unfit for the purpose for which it was intended, the 
improper and unauthorized use of it for any other pur- 
pose, whereby a third party was injured, cannot create 
a liability on the part of the owner. Scullin v. Dolan. 
Opinion by Larremore, J. 


NEW TRIAL. See Contracts. 


PLEADINGS. See Assignment and Reference. 


PRACTICE, DISTRICT COURTS, UNDERTAKING ON AT- 
TACHMENT. 
Action by attachment in the district court of the 
seventh judicial district of the city of New York 
against the appellant. 





To procure such attachment the respondent gave an 
undertaking in the form usually employed in the dis- 
trict courts of the city of New York. Judgment hav- 
ing been rendered against the defendant in such action 
she appealed, claiming that the district court had not 
acquired jurisdiction to issue the attachment by which 
the suit is commenced, because the plaintiff had not 
given a bond in the form required by the revised stai- 
utes to be given, in order to procure attachment to be 
issued by a justice of the peace in attachment suits for 
less than $100. R.S., part 3, ch. 2, tit. 4, art. 2, § 29. 

This provision was in full force when the district 
court act of 1857 was passed. By the latter act (section 
20), it is provided that “ all laws in relation to the issu- 
ing of attachments by justice of peace when the debt 
or damages claimed do not exceed $250, and of the ser- 
vice thereof, shall apply to these courts, except when 
the same may be inconsistent with this act.’ Laws 
of 1857, ch. 344, § 20. 

The next section (21), however, declares, that “ before 
a warrant or attachment shall issue, the party applying 
must prove to the satisfaction of the justice, by the 
affidavit uf himself or some other person, the facts on 
which the application is founded, and the amount of 
his debt or claim over all payments and set-offs. The 
plaintiff must also execute and deliver to the clerk of 
the court a written undertaking approved by the 
justice, with such approval indorsed thereon, with or 
without sureties, to the effect that, if the defendant 
recover judgment, the plaintiff will pay to him all costs 
and extra costs that may be awarded to the defend- 
ant, and all damages which he may sustain by reason 
of the arrest, not exceeding the sum specified in the 
undertaking, which must be double the amount 
claimed.” 

It will be observed that the undertaking provided for 
in section 21 is not applicable to cases of attachment, 
but only to arrests. 

The court says: My view would be that held by 
Judge Robinson on the first argument and decision of 
this appeal, viz.: That the provisions of section 29, 
article 2, title 4, chapter 2, article 3, R.S., are re- 
enacted by the 20th section of chapter 344, Laws of 
1857, and that the giving of the bond, heretofore des- 
cribed, is necessary to give the justices of the district 
courts of this city jurisdiction to issue attachments 
for commencing actions. 

The re-enactments of section 20 are not affected 
by the provisions of section 81 of the same act. This 
section shows a general intent to repeal all statutes, 
etc., heretofore in force, whether consistent with such 
act or not, but section 20 shows a particular intent to 
re-enact the laws relating to attachments, and accord- 
ing to a familiar rule of the construction of statutes, 
the particular intent must be deemed to be an excep- 
tion to the general intent and must stand. 

But we are met at once with the serious objection to 
a decision reversing the judgment appealed from, that 
is, that ever since the passage of the act (chap. 344 of 
1857) the invariable rule and practice of the justices of 
the district courts in this city and the practitioners in 
those courts has been to construe that act as repealing 
by inconsistency the former provisions of law requir- 
ing a bond on attachment, and as substituting therefor 
the undertaking in the form adopted by the plaintiff 
in this action. A decision to the contrary would now 
be productive of endless litigation, suits for trespass 
and actions for damages against the justices of the 
district courts for proceeding without jurisdiction. 
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For fourteen years there has been a received and estab- 
lished interpretation of this statute in the district 
courts of this city, and among the justices and attor- 
neys and counselors of the supreme court practicing 
therein, and to disturb it now would be dangerous. It is 
the conclusion of the court, for the above reasons, that 
the undertaking should be deemed sufficient, and that 
the justice could acquire jurisdiction therefrom. 
Judgment affirmed. Van Loon v. Lyons. Opinion by 
J. F. Daly, J. Also, see Appeal. 


REFERENCE. 


1. When a plea of payment is made.— On appeal by 
the plaintiff from an order of reference, this action 
is brought to recover the sum of $4,500, for professional 
services as attorney and counselor at law in divers 
suits in the courts of New York city, disbursements 
made and services rendered in examination of titles, 
etc. The complainant alleges “that the items of plain- 
tiff's demands and accounts exceed twenty in number.”’ 
The answer denies that the defendant was indebted in 
the sum of $4,500 or any sum whatever, and sets up by 
way of set-off moneys advanced to plaintiff, and prop- 
erty of defendant taken by him. It also avers that, on 
May 21, 1860, defendant paid to plaintiff $275 in full of 
all demands to the date last mentioned, and demands 
that said sum shall be set off against plaintiff's claims, 
and defendant have judgment for the balance. The 
plaintiff raises the point that, the defendant hav- 
ing pleaded payment, that issue must be tried 
before the account or items of claim or counter- 
claim can be inquired into, and as the issue as to 
payment must be tried by a jury, and is not a referable 
issue, except by consent, the order of reference is prem- 
ature ; and, if made at all, cannot be made until the 
question of payment is disposed of by trial in court : 
Held, that the investigation of the plaintiff’s claim 
involves the examination of a long account. An 
attorney’s bill of charges, invoking items of services in 
nearly every department of the profession, if disputed 
as to correctness of items, or value of each service, or 
the aggregate value, presents a question which is within 
the province of a referee. The reasoning, in the case 
of Townsend v. Hendricks, 40 Huw. Pr. 143, applies 
to this case. Inasmuch as the payment of a smaller 
sum is no satisfaction of a larger, the allegation that, on 
May 21, 1860, defendant paid to plaintiff $275, in full of 
all demands to that date, is not a plea of payment toa 
claim of $4,500 for professional services due February 
11, 1862. And no plea of payment is made or intended, 
since defendant sets off the sum of $275, as stated. 
There is no plea of payment, in a legal sense, in the 
answer. The issue as to whether the defendant paid 
the sum named on May 21, 1860, in full of all demands 
to that date, cannot be first tried in this action, be- 
cause it could not, if found in defendant’s favor, de- 
termine the action against the plaintiff. Order affirmed. 
Schermerhorn v. Wood. Opinion by J. F. Daly, J. 

2. When fraud is alleged.—The appellant insisted that 
questions of fraud might or would arise on the trial, 
because he intended to show that receipt, etc., which 
the defendant may produce are false or forged. Held, 
that this will not avail against the order of reference. 
This action is, in its nature, ex contvactu, and there is 
no issue invoking fraud ; and any such issue arising is 
incidental merely, and does not alter the character of 
the action. This point not having been raised below, 
is, however, not reviseable on appeal. Ib. 

3. When payment is alleged by the answer, that ques- 





tion must be disposed of before the accounts can be 
examined, because, if proved, it disposes of the whole 
case, and there are no accounts to be examined. The 
allegation of payment must, however, be such, as, if 
proved, will dispose of the plaintiff's whole claim. Ib, 

4. An order referring the issue, de novo, must be sus. 
tained without regard to any former order of reference 
in the case. Ib. 

SERVICE. See Executors and Administrators. 
SET-OFF. See Reference. 
STATUTES OF LIMITATION. See Executors and Admin. 
istrators. 


Torts. See Contracts. 
—__++-—__ 
DIGEST OF RECENT AMERICAN DECISIONS, 


SUPREME COURT AND COURT OF ERRORS AND 
APPEALS OF NEW JERSEY.* 


ACTION. 

1. A party who, by contract, is entitled to all the 
articles to be manufactured by an incorporated com- 
pany —he, such party, furnishing the raw materials, 
cannot maintain an action against a wrong-doer, who, 
by a trespass, stops the machinery of such company, so 
that it is prevented from furnishing, under said con- 
tract, manufactured goods to as great an extent as it 
otherwise would have done. Dale et al. v. Grant, 142. 

2. The rights of the plaintiff in such case all arise out 
of contract, and the damages resulting from an indirect 
injury to such rights are too remote to form the ground- 
work of an action at law. Ib. 

3. A railroad company, whose roadbed is so con- 
structed as to expose its employees toa latent danger, is 
liable to such of said employees as are injured thereby. 
If such danger is not obvious, it is the duty of such 
company to warn those who are to incur it of its 
existence. Paulmier, Adm’r, v. Erie Railway Co., 152. 

4. Where the track over a trestlework was not capable 
of supporting an engine, and the engineer in charge 
had orders not to put his engine thereon, which orders 
he disobeyed, and the intestate of the plaintiff, who 
was a fireman on said engine, and who was unaware of 
said orders or of the danger, was thereby killed, the 
said trestlework giving way,— held, that the plaintiff 
was entitled to recover, on the ground that such death 
was occasioned in part by the want of care in the 
defendant, the railroad company, with respect to said 
trestlework. Ib. 

5. Where a servant receives an injury occasioned in 
part by the negligence of his master, and in part by 
that of a fellow-servant, he can maintain an action 
against his master for such injury. Ib. 


AGENT. 


1. Authority to agent to make executory contract for 
the sale of land may be by parol. If, in such case, he 
makes contract under seal, it is not valid as a sealed 
instrument, but is good as a simple contract. Long v. 
Hartwell, Adm’x, 116. 

2. An agent of a railroad company cannot expel a 
passenger from a ferry-boat for a violation of the rule 
of the company, requiring such passenger to deliver his 
ticket at a certain gate, without first notifying such 
passenger that, unless he leaves the boat, such extreme 
measure will be resorted to. Compton v. Van Volken- 
burgh and N. J. R. R. Co., 134. 


*From 34 New Jersey. 
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AGREEMENT. 


A valid agreement between the holder of a note and 
the maker to extend the time of payment will dis- 
charge an indorser who is not a party to such agree- 


ment. Nightengale v. Meginnis, 461. 


BANKRUPT AND BANKRUPTCY. 

The remedy by audita querela having fallen into dis- 
use, the practice has been adopted of giving relief on 
summary application, when the person or property of a 
, bankrupt is taken under process issued on a judgment 
recovered before the discharge, and upon which the 
discharge operates ; and the remedy is in the court out 
of which the execution issued. But the court will not 
discharge without giving the plaintiff an opportunity 
to show that the discharge is inoperative as against his 
debt, and will, in its discretion, determine the question 
on affidavits, in a summary manner, or direct an issue 
to ascertain the facts. Linn etal. v. Hamilton, 305. 


CONSIDERATION. 
‘1. A written promise to pay money on some contin- 
gency is not a promissory note, implying a consideration 
on the face of it. To support it as a contract, a legal 
consideration must be shown. Conover v. Stillwell, 54. 
2. To give a consideration value sufficient for the 
support of a promise, it must be either such as deprived 
the person, to whom the promise was made, of a right 
which he before possessed, or else conferred upon the 
other party a benefit which he would not otherwise 
have had. Ib. 
3. What isa sufficient consideration? Cases reviewed 
applied to the present case. Ib. 


CONSTITUTION AND CONSTITUTIONAL LAW. 


1. The legislature has not the power, under the con- 
stitution of this State, to authorize a market to be 
held in a public street of a city, without providing 
compensation to the proprietors of the contiguous 
lands who own to the center of such street. State v. 
Laverack, 201. 

2. The general principle is, that when land is acquired 
by the public for one particular use, no additional 
burden can be superadded without compensation to 
the land owner. Ib. 


CONTRACT. 


1. An entire contract is a contract the consideration 
of which is entire on both sides. A contract to pay a 
gross sum for a certain definite consideration is an 
entire contract, and is not apportionable. Beach v. 
Mullin, 343. 

2. A contract to pay sixteen dollars for a month’s 
service is as entire in its consideration as a contract to 
pay a certain sum for a single chattel or for a specified 
number of chattels. Ib. 

3. The reservation of wages, payable monthly or 
weekly, will not control the contract so as to destroy 
its entirety, when the parties have expressly agreed for 
a specified term—as a year; but if the payment of 
monthly or weekly wages is the only circumstance 
from which the duration of the contract is to be 
inferred, it will be taken to be a hiring for a month or 
aweek. Ib. 

4. Where aservant, whose wages are due and payable 
periodically, as quarterly, monthly or weekly, refuses 
to serve in the manner contracted for, or is rightfully 
discharged at any intervening period between the days 
when his wages are due, he can recover nothing for 





that portion of time during which he has served since 
the last periodical payment of wages. Ib. 

5. Where a contract for purchase and sale is without 
stipulation for time of payment, such payment is due 
immediately, and the purchaser has not all the time 
given for the removal of the article purchased to make 
payment, nor can he make such payment proportion- 
ally as the thing sold is received in parcels, but the 
seller may sue upon his independent contract for pay- 
ment. Brehen v. O’ Donnell, 408. 

6. A contract that, in consideration of a free passage, 
a passenger will assume the risk of injuries to his per- 
son from the negligence of the servants of the railroad 
company, is valid in law. Kinney et al., Adm’rs, v. 
Central Railroad Co., 513. 

7. A passenger who receives knowingly a free ticket 
with an indorsement of such contract upon it, will be 
bound by the terms of such contract, and cannot 
recover for injuries from such negligence. Ib. 


INSURANCE. 

1. In contracts of insurance a representation differs 
from a warranty, and from a condition expressed in 
the policy, in that the former is part of the preliminary 
proceedings which propose the contract, and the latter 
is part of the contract when completed. The validity 
of the entire contract depends ‘upon the truth or ful- 
fillment of the warranties and conditions expressed 
therein; and non-compliance is a breach of the con- 
tract which makes it void; but a misrepresentation, to 
avoid the policy, must have been in a material matter, 


_or have been made with a fraudulent intent. Dewes 


v. Manhattan Insurance Co., 244. 

2. Conditions of insurance annexed to a policy, and 
by the terms of the policy made part of the contract, 
have the same force and effect as if contained in the 
body of the policy. Ib. 

3. An accident policy provided that ‘‘the insured is 
required to use all due diligence for his personal safety 
and protection;"’ held, that the fact that the insured 
was killed by falling from the second story of a barn 
which he was having built, in consequence of the 
breaking of a joist having a secret defect, did not con- 
clusively show a breach of this stipulation, but was 
properly left to the jury. Stone’s Adm’rs v. The 
United States Casualty Co., 371. 

4. The policy also provided that it should be void if 
the assured changed his occupation, without notice, to 
a more hazardous one; held, that the term “ changing 
his occupation’’ meant engaging in another employ- 
ment as a usual business. Ib. 


LANDLORD AND TENANT. 


A tenant who holds a mortgage on the demised 
premises, the money secured by which is due on the 
day on which his lease expires, may continue to hold 
the premises under the mortgage, the mortgage money 
not being paid, without first surrendering the premises 
to his landlord, although in the lease he has cove- 
nanted to yield up and surrender possession of the 
premises to his landlord at the expiration of his term. 
Shields v. Lozear, 496. 


PROMISSORY NOTE. 


1. A note fraudulent in its inception cannot be inval- 
idated in the hands of a party taking it for value, 
before maturity, unless actual fraud can be shown in 
such party so taking it. Hamilton v. Vought, 187. 

2. That such note was taken under suspicious cir- 
cumstances will not avail to defeat it, unless such cir- 
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cumstances are sufficient to prove mala fides in the 
holder of the paper. Ib. 

8. Mere carelessness in taking such note will not, of 
itself, impair the title; but carelessness may be so gross 
that bad faith may be inferred from it. Ib. 


VENDOR AND VENDEE. 


1. Where a person agrees to sell real estate, and is 
prevented from complying on account of a latent flaw 
in his title, the vendee cannot recover damages for the 
loss of his bargain. Drake v. Baker, 358. 

2. But if the vendor is aware, at the time of entering 
into the contract, that his ability to comply depends 
upon a contingency, upon breach, under these condi- 
tions, the vendee will be entitled to substantial dam- 
ages to the extent of a full indemnity. Ib. 


+> 
rr 





FIXTURES. 


No. III. 


But of cases decided under this head some of old 
date have been thought to have gone to an extreme 
limit in allowing the ornamental character of the 
thing to outweigh the essential character of the annex- 
ation. Among cases in which the decision has been in 
favor of the executor against the heir are Harvey v. 
Harvey, at nisi prius, 2 Str. 1141, tapestry and hang- 
ings, and Squier v. Mayer, 2 Free. 249, hangings nailed 
to the wall. The one, however, which has been most 
challenged is that of Beck v. Rebow, 1 P. W. 94, where 
the plaintiff, under a settlement of a house made upon 
his marriage by his father-in-law, the defendant’s 
testator, claimed chimney glasses, pier glasses and 
hangings, the argument in favor of,his claim being 
that these things were in lieu of wainscot. The decis- 
ion was against his claim; but the ground of it was 
that these things ‘‘ were only matter of ornament and 
furniture.’’ The ground of the decisién, therefore, is 
clear and distinct; and it may be doubted whether the 
mere allegation that they were “‘as wainscot, and that 
there was no wainscot under them,’’ was enough rea- 
son to take out of the category of ‘‘ornament and 
furniture” things which in their nature so strictly 
belonged to it, and which were fastened in no more 
permanent way than by nails and screws. At the 
same time that argument was in Cave v. Cave, 2 Vern. 
508, allowed to carry to the heir pictures and glasses 
fixed in lieu of wainscot, upon the authority, but by 
an extension of the rule, laid down in Herlakenden’s 
Case, 4 Co. 64, a, where it was said that wainscoting will 
pass to the heir, and that it makes ‘“‘ no difference in 
law if it be fastened by great nails or little nails, or by 
screws or irons put through the post or walls, * * * 
and so by the lease or grant of the house (in the same 
manner as the ceiling and plastering of the house), it 
shall pass as parcel of it.’”’ This last-mentioned state- 
ment of the rule at any rate seems such good sense, 
and so agreeable to the more recent authorities, that 
there is no reason why we should discard it because it 
was denied to be law in the curt note of Squier v. 
Mayer, 2 Free. 249, in which case, inasmuch contra- 
diction to the earlier decision of Cave v. Cave, 2 Vern. 
508, and to recent authorities, a fixed furnace was held 
to go to the executor. 

The most recent case on this subject (D’ Eyncourt v. 
Gregory, 15 W. R. 186, L. R. 3 Eq. 382) tends strongly 
in favor of the fixed character of articles attached 
like wainscoting, and occupying a similar position 





with respect to the general design of the room; for 
there a picture and tapestries, inclosed in moulding 
which were fixed to the walls in the manner of wain. 
scoting, were held fixtures. In the same cases statuary 
and vases, not affixed, but resting by their own weight, 
were held fixtures, on the ground that they were 
“strictly and properly part of the architectural design 
of the hall and staircase, and put in there as such, as 
distinguished from mere ornaments to be afterward 
added.’’ The house there had been erected by the per- 
son who placed the statuary in it, a fact which seems 
reasonably taken into account when the question of | 
design is considered; and such a consideration (quo 
ceedes perficiantur) may perhaps be taken to harmonize 
D. xxxiii, 7, 12 (23) and (25) with D. L. 16, 245, which 
appear, at first sight, not to be reconcilable with one 
another. 

In considering this part of the question, it must be 
remembered that the inquiry here is, not whether a 
thing is aremovable fixture, but whether it is a fixture 
at all. Ifaconsideration of the purpose is wholly ex- 
cluded, then it may perhaps be laid down that ifa 
thing is so fixed, no matter by how slight a connection, 
that an act of unfastening is necessary as distinct from 
an act of removal, and before the act of removal can 
be commenced, the thing so annexed is a fixture. If, 
however, the mode of annexation is not so solid as to 
preclude an inquiry into its purpose, then the nature 
and use of the thing annexed, compared with the 
nature and use of that to which it is annexed, may 
prevent the thing from coming within the class of fix- 
tures, and cause it still to remain a movable chattel so 
as to form no part of the immovable for the purpose 
of ejectment, conveyance, mortgage, descent, or settle- 
ment, and so as to be the subject-matter of an execu- 
tion against the owner of the freehold, of trover, and 
of the “‘order and disposition ’’ clause in bankruptcy. 

Some observations must here be made (which could 
not be conveniently made earlier) with respect to the 
requisites postulated above in regard to the original 
ownership of the movable, and the circumstances under 
‘which it is affixed. It was said the movable must be 
affixed by the owner of it, and affixed in the course of 
his general use and occupation of the immovable. 

First, then, there is no authority whatever for stat- 
ing that the consequences above described follow if the 
movable thing is affixed wrongfully and against the 
will of its owner. D’Eyncourt v. Gregory, 15 W. R. 
186, L. R. 3 Eq. 394. It must be fixed by the owner. 
If, however, it is not affixed by him, but is affixed with 
his consent, but without any intention of transferring 
the property in it, what results will ensue? The answer 
to this must depend upon the circumstances under 
which the question arises. The property right, as be- 
tween the owner of the thing and the person affixing 
it, or those taking through him, cannot certainly be 
affected. The latter cannot transmit, alienate, or in 
any way make title to it, more than to any other object 
of property which is not his. It is not a question, for 
instance, between the heir and executor of the latter, 
but between the true owner and whichever of the two 
wrongfully detains it from him. But Horn v. Baker 
may be taken to show that, being in fact a fixture, it 
would not be within the order and disposition clause, 
although in the bankrupt’s possession with the consent 
of the true owner. By the same rule, it would seem 
trover could not be maintained for it, but that it must 
be recovered in the appropriate special action. Neither 
could it be the subject of larceny at common law. If 
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the annual value in situ of the thing so affixed were 
required to raise the annual value of a tenement or of 
a lodging to £10, so as to confera settlement as the 
lodger franchise, would the claim be allowed? Why 
should it not? since, if it added to the ann.al value, it 
would certainly increase the ratable value. With 
respect to the right of distress, if the tenant can, by 
affixing his own things, take them out of the class of 
distrainable objects, he can equally do so with those of 
other people. On the other hand, as between landlord 
and consenting owner, both with respect to goods irre- 
movably fixed, and with respect to those which the 
tenant has lost his right to remove by not exercising it 
in due time, it must be taken that the owner, in con- 
senting to their annexation, has consented also to the 
proper consequence of annexation, and, if he loses his 
goods, can only complain (if at all) of the tenant who 
has neglected his interests. 

On the whole, it may probably be said that in the 
case of things being affixed with the consent merely 
of the owner, nochange of property is effected as be- 
tween the owner and the person affixing them, but 
that for other purposes, and as concerns third persons, 
all the usual consequences of annexation follow. Gregg 
vy. Wells, 10 A. & E. 90. Secondly, however, it makes 
no matter that the owner of the immovable, who 
affixes it, is a trespasser in respect of the immovable 
he affixes it to. His trespass on the land may cause 
him to lose the things he annexes to it; though he can- 
not, by his wrongful annexation of another’s goods, 
acquire a title in them himself, or give it to a third 
person. Thirdly, the annexation must be made in the 
course of the general use and occupation of the im- 
movable, and as part of it. This is opposed to affixing 
of things in the exercise of a special right of use, as in 
the case of an easement. Such was the case of Lan- 
casterjv. Eve, 7 W. R. 260; 5 C. B. (N. S.) 717, where the 
question arose as to the property of a pile fixed in the 
bed of the Thames. Now, the plaintiff who claimed 
title to the pile had no property in, nor any general 
use or occupation of, the soil of the Thames; but the 
circumstances showed that he had a right to the ex- 
clusive use of that pile to moor his barges to, and it 
was inferred that he had placed it there in virtue 
of a special right to use the bed of the river for that 
purpose. A similar inference was drawn with respect 
toa fender upon a stream in Wood v. Hewitt, 8Q. B. 
913. The case would be the same with respect to any 
similar easement, such as the right to lay pipes for a 
watercourse, etc.—Solicitor’s Journal. 

(To be continued.) 


ee 


IMPORTANT DECISION. 


SUPERVISORS HAVE NO POWER TO FIX SALARY OF 
COUNTY JUDGE. 

The plaintiff was elected county judge of Wyoming 
county in the fall of 1567, for four years from January 
1, 1868. 

In November 1, 1867, the supervisors of Wyoming 
county fixed the salary of said judge at $1,200 per an- 
num, from January 1, 1868. On November 17, 1869, the 
said supervisors fixed the salary of said judge at $1,700 
per year, from the Ist January. 

On November 18, 1870, the same board passed a reso- 
lution that $1,700 be levied and assessed on the prop- 
erty of said county, to pay salary of said county judge 
for 1871, and $500 for arrears of said judge’s salary. 





The above sums were raised. On the 14th December, 
1870, the said board passed a resolution, the preamble 
to which recited, that doubts were entertained as 
to the legality of acounty judge’s salary from January 
1, 1870, and it was resolved that the resolution of No- 
vember 17, 1870, be amended, so as to establish the sal- 
ary of said judge at $1,700 from January 1, 1871. 

The plaintiff demanded of defendant, as county 
treasurer of said county, the said sum of $500, for 
arrears of salary, etc., which the said defendant refused 
to pay. The plaintiff then demanded that defendant 
pay him his salary at the rate of $1,700 per annum, from 
November 14, 1870, and defendant refused. 

The parties agreed upon a case and submitted it to 
thi court with the following propositions: first, 
whether the act of the legislature, authorizing board 
of supervisors to fix the salaries of county judges, is 
constitutional? And, second, if it is not, whether the 
plaintiff is entitled to the $500, which has been raised 
and paid into the county treasury for his benefit? 
Held,— 

1. That it was the intention of the constitutional 
court, judging from their debates, etc., and is the true 
construction of the judiciary act, as it now stands in 
the constitution, not to permit the boards of supervis- 
ors to establish the salary of the county judges, but, on 
the contrary, to impose that duty on the legislature. 

2. That section seventeen of the third article of the 
constitution, which provides “that the legislature may 
confer upon the boards of supervisors of the several 
counties such further powers of local legislation and 
administration as they shall from time to time pre- 
scribe,”’ etc., does not in any way conflict with the sec- 
tion of the new judiciary article above cited; that 
section seventeen only gives the legislature power tc 
confer upon boards of supervisors power to make such 
local laws, etc., as they (the legislature) may from time 
to time prescribe. That an act in reference to the sal- 
ary of a county judge is not a local act, within the 
true intent and meaning of the term “local,’’ but 
general. 

3. That the act of the legislature, conferring the power 
on boards of supervisors to establish the salaries of 
county judges, is not authorized by section seventeen, 
article three of the constitution, and is in direct con- 
flict with the new judiciary act, and is, therefore, un- 
constitutional and void. 

4. That when the agent of a town, etc., has money in 
his hands, which has been appropriated by the proper 
authorities, to pay a debt not legally chargeable upon 
the town, etc., a mandamus will issue against: such 
agent, in favor of the party to whom the money was 
appropriated. But when such officer has not received 
such money, but it is sought to compel him to apply to 
some other officer or persons to get the money, the 
party must show that he is legally entitled to the 
money or a mandamus will not lie. That, in this case, 
the resolution of December 14, having, by implication, 
annulled that of November 14, appropriating to plain- 
tiff, for arrears, $500, defendant is not entitled to a 
mandamus for the $500, or for the balance of his salary 
at the rate of $1,700 from November 14, 1870. 

Judgment for defendant, with costs. Healy v. Dud- 
leu. Decided, Rochester general term, September, 1871. 


_—— 


The Cincinnati grand jury have indicted Maurice W. 
Myers, late law librarian of that city, for forgery and 
for having obtained money under false pretenses. 
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A BARRISTER’S GUILD. 


A section of the bar is doomed, unless redeemed, to 
sink beneath the contempt of the public. Malpractices 
may go on for a time unchecked, because undetected. 
The older men may put their consciences in their 
pockets, or intrust them to that convenient individual 
the clerk; and younger men, finding that by some 
process business is showered upon those who have so 
intrusted their consciences to their pockets or their 
clerks, may gradually become accustomed to view the 
possession of a conscience, and too nice a regard for 
professional respectability, as forming a barrier to ad- 
vancement. Advancement is the end and object of a 
barrister’s existence, and in pursuit of this desira*le 
consummation a path already well trodden is followed, 
and the number of “shady ’’ men at the bar gradually 
increases, until now, at this present moment, in the 
particular class to which we refer, the dark elements 
predominate, and will continue to predominate to the 
enormous detriment of all concerned, unless steps are 
taken to stop the abuse by the only available means — 
moral coercion. 

Now there is, undoubtedly, a moral coercion of lim- 
ited influence existing at the present time. Men who 
do questionable things, and excite the suspicion of 
their brethren of the same cloth, are avoided and 
made extremely uncomfortable. But this does little. 
A man who finds that he has excited suspicion, and 
has become a marked man, is likely to rush into 
extremities rather than attempt to amend his ways— 
to drag down the reputation of the profession rather 
than clear his own. This ought not to be possible. 
There ought to be such cohesion among the members 
of the bar that a man who could venture on bold mal- 
practices could be extinguished spontaneously as it 
were. A society outside the tribunals of the inns of 
court should be formed, before which complaints 
against barristers should be carried, previous to any 
petition being preferred before the benchers. Many 
things may be done which tend to degrade the bar and 
lower the profession in the eyes of the world, but which 
fail to amount to a crime cognizable by the benchers of 
the inns of court. And it would not be difficult to con- 
stitute such a society. The legal is unlike any other 
profession. It is at present pretty much centralized or 
concentrated. In term time a square mile near Temple 
Bar would inclose nearly all practicing barristers. 
There is nothing, therefore, to prevent all practicing 
barristers from joining a society or guild, which shall 
have a committee for the purpose of investigating the 
proceedings of members of the bar, and determining 
whether they are to be upheld or condemned. We at 
once admit that this would complete the trades union- 
ism of the bar. 

The fact is that the bar must resort to trades union- 
ism to protect itself — the honest must avail themselves 
of it to check the dishonest; and there is a great deal 
more reason in barristers seeking to prevent other 
barristers from accepting smaller fees than the eti- 
quette of the profession allows, than in workmen 
saying, where no etiquette exists, and there is no tacit 
mutual obligation universally imposed on entry into 
the particular society, that none but fixed limits of 
remuneration shall be observed, that work shall not be 
done under certain wages, arbitrarily fixed upon by a 
particular clique. For centuries the regulations hem- 
ming in the bar have been observed. They are known 
to everyone who puts horsehair on his head anda 





gown on his back. On entering the profession a map 
is presumed to take an oath of allegiance to the tra. 
ditions of it, torespect its etiquette, to cherish its fair 
fame, and to resent and repel any invasion or aspersion 
upon itshonor. How this presumption is rebutted by 
evidence of what is done daily under the public eye we 
now know, and every honorable member of the profes. 
sion blushes for his order. But blushing is of little 
use; strong measures must be taken to place honorable 
men above suspicion and to utterly exterminate those 
practitioners who lower their intellect and their attain- 
ments to undermining honest business and rendering 
vain the patience of honest men. 

In answer to the proposition to form a guild, it may be 
said that circuits and the benchers’ courts are sufficient 
for all purposes. To this it is surely sufficient to reply 
that the very fact that such gross abuses exist shows 
that these courts are, to a large extent, impotent. The 
jurisdiction of the circuit mess embraces those only 
who belong to the mess, and the extent to which its 
punishment is carried does not go beyond expulsion, 
the effect of which may, or may not, be appreciable. 
The benchers’ court, on the other hand, is a tribunal 
before which it is impossible to go without the fact 
being generally known, and the unlucky supposed 
delinquent bearing, in his mind at least, the brand of 
the indignity, while it is a fact in his history which his 
considerate neighbors and friends are not likely to for- 
get. Weare not surprised, therefore, that petitions to 
the bench should be discouraged. They are weapons 
which may be maliciously used to effect personal 
objects of the meanest character. 

While, therefore, we have the partially operative 
court of a circuit mess on the one hand, and the dan- 
gerous and ponderous machinery of thé bench on the 
other, it is quite clear that some sort of prelimi- 
nary inquiry should be possible, by means of which 
an abuse should be investigated, and the blame, if 
any found to exist, placed on the right shoulders. 
If a society of the nature we have indicated were 
formed, no difficulty could be experienced in canry- 
ing out inquiries in a secret and delicate manner. If 
offenses were ascertained to have been committed 
of a trifling character, a communication with the 
offending party would satisfy the requirements of the 
ease. Should the offense turn out to be more serious, 
he would be sent before the bench, while the violation 
of the laws of the society, brought home to him, would 
be sufficient to induce all other barristers to refuse to 
hold a brief with him in any case whatever. 

We believe we are proposing nothing Utopian. A 
society, formed as we suggest, would be the best security 
which could be provided for the preservation of the 
honor and reputation of the bar. It would also serve 
as a useful check upon the irregular practices of attor- 
neys in instructing barristers, which, as a matter of 
course, would also be brought before the society. We 
should be glad to receive the names of the barristers 
anxious to join the Guild, and a number of consent- 
ients being obtained, the matter might be placed in 
private hands to be brought to maturity.— Law Times. 


—— ++ 


Ex-United States Attorney-General Stanberry, of 
Ohio, Hon. Reverdy Johnson, of Baltimore, and David 
Dudley Field, Esq., of New York city, have been en- 
gaged to defend men to be tried under the Ku-klux act 
of congress, at the approaching session of the United 
States court, to be held in Columbia, 8S. C. 
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WHEN LIFE INSURANCE POLICY EFFECTIVE 
WITHOUT PREPAYMENT OF PREMIUM. 


The supreme court of the United States has affirmed 
the decision of the circuit court in the case of The 
Brooklyn Life Insurance v. Miller. The action was 
prought ona policy of insurance, issued by the com- 
pany, the premium on which was to be paid part cash 
and part in notes, the party insured relying on a friend 
to make the cash payment. The agent of the company 
agreed to look to such third party for payment, and 
sent the insured his policy with the notes to sign, in- 
forming him at the same time that no policy was in 
force until the premium was paid. The insured signed 
the notes and returned them to the agent, but the cash 
payment was not obtained. The defense was, that the 
acts of the agent in the matter did not bind the com- 
pany, because agents were prohibited to make any 
contract changing the provisions of the policy. The 
court held, that the circumstances of the case amounted 
to a waiver as to the cash payment, and that the act of 
the agent bound the company. The judgment was 
accordingly. This court affirm that judgment. Mr. 
Justice Clifford delivered the opinion. 


———6<>-o 


THE HUMORS OF INJUNCTION. 


New York is not the only State that is distinguished 
for the facility with which injunctions can be obtained. 
Recently, in extending a line of railroad in the western 
part of Maine, some contractors found it more conven- 
ient to draw heavy stone over the mowing field ina 
valuable farm than to waste time by going to the 
same point by the highway. 

The owner forbid the trespass on his land, and en- 
deavored to prevent the passage across his field, in a 
season that would result in much damage. An enter- 
prising attorney, whose fortune would be insured by 
at once removing to New York, convinced one of the 
judges, during a quiet Sabbath, that the husbandman 
was, to some degree at least, retarding a great public 
enterprise in its completion. And the judge on Monday 
at early dawn actually issued an injunction restraining 
the landed proprietor from preventing a trespass on 
his own land! 

That is almost as good as was the case where the 
judge enjoined a man who lived a little over the line 
of his State, probably on the ground that his jurisdic- 
tion extended to a hailing distance from the line. 

Some judges are apt to go off at the half-cock in 
these procedures, and to decide the case and hear the 
evidence after, as witness the following: 

Some years ago an enterprising individual bought 
outa line of telegraph running through some of the 
back towns of Maine, and concluded to operate it as 
an individual enterprise. As an inducement to keep 
up communication with the rest of mankind, he sought 
subscriptions from the leading men of one of the shire- 
towns over which the wires hung. Some officeholders 
refused to comply, and he, in turn, notified them they 
could not be accommodated in the transmission of 
messages by that line. Soon after this a political 
friend, and lately the law partner of Judge T., of that 
county, sought to send a message to one of the non- 
subscribing ‘‘ patrons’’ in the rural regions, and the 
metropolitan operator, obeying orders, declined to 
transmit it. 

This coming to the ears of the judge, he sent a per- 
emptory order to the owner to direct the transmission 





of the dispatch, saying if he did not he would at once 
issue an injunction against his line, and the judge 
paused for areply. In afew seconds click, click, came 
back, and the operator gravely read the following sen- 
tentious reply: “Mr. T.—Injunct and be d——d.” 
The judge reflected, and didn’t issue that process. 


—_++o—_—_ 


THE CODE REVISION OF CALIFORNIA. 


COMMUNICATION FROM GOVERNOR HAIGHT AND GOV- 
ERNOR ELECT BOOTH. 


SACRAMENTO, Nov. 2, 1871. 


Messrs. Charles A. Tuttle and Sidney L. Johnson: 

Gentlemen,— The commissioners appointed to revise 
the statutes have finished the preparation of the 
Penal Code, the book of Civil Procedure, the Civil 
Code, and a considerable portion of the Political Code. 

These codes comprise, it is believed, all the existing 
statutory provisions which it is desirable to retain, 
with such changes as are considered by the commis- 
sioners to be desirable. 

After the labor and care expended upon the work, 
the gentlemen engaged in it feel a natural desire that 
it should be subjected to such scrutiny as will furnish 
to the legislature, as well as to the profession and pub- 
lic, all possible guarantee for the fidelity of the work 
and its adaptation to its avowed objects. 

In view of the present confusion of our statutes, and 
the necessity for a careful revision of them, we concur 
in the expressed wish of the commissioners, and the 
more so by reason of the large expense which such a 
work unavoidably involves. 

It would seem impossible for the legislature, under 
the pressure of the ordinary business of the session, to 
devote the time which would be indispensable fora 
careful examination of the work of the commissioners. 

Aside from the general business of the session, and the 
time expended in filling some important public offices, 
each member has in charge local matters in which his 
constituents are especially interested, and which make 
exacting demands upon his time. 

For these reasons the suggestions of the commission- 
ers seems entirely appropriate, that the legislature and 
such joint committee as may be appointed by the two 
houses, should have all the aid which can be afforded. 

As you are aware no authority exists for such 
appointment, and your compensation must rest en- 
tirely with the legislature in the exercise of its dis- 
cretion. Our judgment is, that the matter is one of 
public importance, and in requesting you to discharge 
the duty of examining the codes and giving to the 
legislature the results of your examination, while the 
subject addresses itself mainly to your public spirit 
and professional zeal, we doubt not the legislature 
will provide such compensation as will be reasonable 
and just. 

The reasons for our uniting in this request are too 
obvious to require examination. 

Very respectfully yours, 
H. H. HAIGHT, 
NEWTON BOOTH. 


—— + e—___——__ 


Josiah Given, Third Deputy of Internal Revenue, 
tendered his resignation on the 18th inst., to accept the 
attorneyship of the tenth district, Ohio, to which he 
has been recently elected. 
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BOOK NOTICE. 


A Treatise on the Law and Practice of Injunctions in 
Equity, by William Williamson Kerr, of Lincoln’s 
Inn, Servinter at law; edited with notes and refer- 
ences to American cases by Wm. A. Herrick. 
Boston: Little, Brown & Company. 1871, pp. 736. 

The editor says: “This edition of Kerr on Injunc- 
tions in Equity is a reprint of the English edition with 
the author’s addenda et corrigenda inserted in the proper 
places in the text and notes. The editor has prefixed to 
the chapters and sections of the author a considerably 
minute analysis of the same, and made such notes and 
references to American cases as he thought would 
serve to make the work more acceptable to American 
lawyers. The English cases which have been reported 
since the publication of the English edition are added 
to the original notes and not distinguished from 
them.” 

This treatise of Mr. Kerr’s is undoubtedly the most 
thorough and valuable work on injunctions extant 
either for the English or American practitioner. 
Eden’s was valuable in its day, but the recent editions, 
especially the American, have been so over burdened 
with the notes rendered necessary by later decisions 
as to render the work a weariness to the flesh. Hil- 
liard’s, the only American treatise on the subject, is 
the productions of a professional book-maker and not 
entitled to any considerable praise either for method 
or accuracy. 

The editorial labors of Mr. Herrick on the work 
before us have certainly added much to its value, 
although his citations of American cases appear not 
to be very exhaustive. 

The book is admirably printed and bound. 


——_ «> e — 
LEGAL NEWS. 


It is doubtful whether a decision in the case of Mrs. 
Fair will be rendered before the Ist of January. 


“ Brick ’’ Pomeroy, the well-known newspaper man, 
has been admitted to the New York bar. 

Hon. Ben. Wade has been appointed attorney for the 
Northern Pacific Railroad Co. 

The United States attorney-general’s report will not 
be completed until the first week in January. 


Hon. Loyal C. Kellogg, ex-judge of the supreme court 
of Vermont, died at Benson, in that State, on the 26th 
inst., aged fifty-five. 

Gov. Claflin, of Massachusetts, has nominated Hon. 
John W. Bacon, of Boston, as the successor of Judge 
Reed in the superior court. 


The Bar Association of New York will appoint a com- 
mittee of twenty-one to draft amendments to the Code 
of Procedure and the laws relating to judicial admin- 
istration, which will be submitted to the next legisla- 
ture. 


Timothy S. Banker, Esq., a prominent member of 
the Rensselaer county bar, and district attorney for 
that county, died on the 15th inst., aged forty-four 
years. Mr. Banker was re-elected district attorney at 
the late election. 


A cengress is to be held in London next year to dis- 
cuss the improvement of prison discipline and the gen- 
eral treatment of crime. Representatives from all 
parts of Europe and from America are expected to be 
present. 





The Virginia and Maryland commissioners, who 
were appointed about a year since to settle the bound. 
ary line between these States, have failed to agree, and 
the question will now be referred to the United States 
supreme court. 


At a recent fair for the benefit of the New Hampshire 
Orphans’ Home, a copy of “Coke upon Littleton,” 
annotated in pencil by Daniel Webster, and used by 
him when a law student, was sold by auction to 4 
gentleman for 3100. He immediately put it up again 
when it was struck off at $60. 


The Czar of Russia has appointed a commission of 
jurists for the purpose of examining the question of 
corporal punishment, and it is believed that upon the 
receipt of their report he will abolish that penalty. At 
present any criminal judge may inflict the penalty of 
one hundred lashes on any prisoner brought before 
him. 

In 1870, the legislature of Vermont appointed the 
judges of the supreme court and the State librarian a 
committee to procure the preparation and publication 
of a digest of the decisions of the supreme court of 
that State. That committee have just made arrange- 
ments with Hon. Daniel Roberts of Montpelier, to per- 
form the work. 


The United States supreme court has affirmed the 
decree of the circuit court of Maryland in the case of 
The Brooklyn Life Insurance Co. v. Miller, that the act 
of an agent accepting another party than the assured, 
to make a cash portion of payment on a premium, even 
though the latter was not made, was binding upon the 
company, who are liable for the policy. 


The following appointments have been made by the 
President: Morrison R. Waite of Toledo, Ohio, Coun- 
selor to Geneva, vice Curtis, resigned. Horace H. 
Harrison to be United States Attorney for the middle 
district of Tennessee. Datus E. Coon of Alabama, 
United States Consul to Rio de Janeiro, and Charles 
G. Dyer of Illinois, Consul-General to Beiruit. 


The health of Judge Gresham, of the United States 
courts at Indianapolis, has become seriously impaired, 
and he will spend the fall and winter months in 
Florida, in order to recuperate. During his absence 
Judge Treat, of Illinois, will probably hold the United 
States district court, and Judge Drummond, the cir- 
cuit judge, will hold the United States circuit court. 
Should Judge Gresham not return in time to hold the 
courts in this city at the January term, Judge Ballard, 
of Kentucky, will probably preside. 


In 1851, says the Ogdensburg Journal, Judge James 
was the whig candidate for supreme court justice in 
this district, then strongly democratic. In one county, 
Fulton, we believe, the democratic ballots were in- 
dorsed “for Judge of the Supreme Court,’ when the 
law required they should be indorsed, ‘‘for Justice of 
the Supreme Court.’’ By throwing out these votes 
Judge James would have been’ elected, but when in- 
formed by the State canvassers that they proposed to 
give him the certificate in order to test the question, 
he replied, that he was not a candidate for a certificate, 
but for an election by the people, and directed that the 
certificate be given to the gentleman the people had 
unquestionably chosen. Two years later enough Dem- 
ocrats remembered the act, and Judge James was 
elected by a large majority. 
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ADMISSION TO THE BAR. 


Ten years ago it seemed probable that the practice 
of the law would soon be open to every one, with- 
out regard to capacity or acquirements. The framers 
of the New York constitution of 1846 inserted in 
that instrument a provision designed to take from the 
legislature and the courts all power of making effec- 
tive general rules with regard to admission to the bgr. 
The declaration that “any male citizen of the age of 
twenty-one years, of good moral character, and who 
possesses the requisite qualifications of learning and 
ability, shall be entitled to practice in all the courts 
of this State,” theoretically permitted all intelligent 
men to enter the profession. It was intended to do 
even more than this, that is, to allow every man who 
wished to set up a law office. The popular impression 
of that day was, that the lawyers were a privileged 
class. And there was some grounds for this impres- 
sion. Almost all the public offices were filled by 
members of the bar. They were exempt from jury 
duty, and, practically, from service in the militia and 
from civil arrest. They seemed to do little labor for 
large pay, and their business was secure from the 
dangers of a commercial crisis. It is not surprising 
that those who followed other callings believed that 


aposition at the bar was an open sesame to honor 
and wealth, and that they regarded, with jealousy, 
the existence of certain rules and customs which ren- 


dered the attainment of that position difficult. The 
most obnoxious rule, under the old system, was the 
one which made a long apprenticeship essential for 
admission to the bar. This rule, in effect, excluded the 
great body of the people as the time required was 
greater than could be afforded by one compelled to 
earn his own livelihood. Seven years were necessary 
to educate the lawyer, and though a concession was 
made to graduates of colleges by allowing the time 
passed in college to count as part of the needed years, 
this concession probably tended to make the rule, if 
any thing, more unpopular. Then the requirement 
could not be evaded, as the time must be spent, and 
it was not easy or profitable for the candidate to mis- 
lead the court concerning that matter. 

The popular sentiment at last found expression in 
the fundamental law, but it was found that the way 
had not become entirely smooth inasmuch as the 
courts, though no longer permitted to insist upon a 
term of clerkship, established a standard of intelligence 
and qualifications which could be attained to only 
through the instruction and discipline of a clerkship 
of some length. The legislature of 1847 undertook 
to take away this last barrier against indiscriminate 
almission, by providing that “any person of good 
moral character, although not admitted as an attorney, 





may prosecute or defend a suit for any other person 
provided he is specially authorized for that purpose, 
by the party for whom he appears, in writing, or by 
personal nomination in open court.” But this act 
was declared unconstitutional by Mr. Justice Ed- 
wards in the first, and Mr. Justice Willard in the 
fourth district, and no attempt has since been made 
to take advantage of it. 

But the public sentiment exerted itself in other 
ways. The court could determine the qualifications, 
ability and learning only by examination of the can- 
didate, and this examination was necessarily brief and 
cursory. Whether made by the court or by exam- 
iners, it has usually occupied only a few hours, no 
matter how large a number presented themselves for 
examination at the specified time. Nothing but a 
vague and uncertain estimate could be made concern- 
ing any individual, and the examiners, not wishing to 
do injury, gaye each applicant the benefit of any 
doubts they might have concerning his claims for 
admission. This slackness enabled many who were 
notoriously unqualified to pass the ordeal, which at 
length came to be regarded as a mere technical cere- 
mony that the most stupid and ignorant need not 
fear. Now and then an examining committee, with a 
desire to put a stop to indiscriminate admissions, 
would recommend the rejection of a large proportion 
of the class brought before them, but this proceeding 
had only a temporary effect, as most of the rejected 
ones usually came through by the next committee. 
Then it grew to be not unusual to admit upon motion, 
and this in cases where the applicant was known to 
be unable to pass a satisfactory examination. 

This ease of access has, of course, done great in- 
jury to the bar, both in character and reputation. 
Great numbers of uneducated men have entered. 
Thus the average culture of the profession is lowered. 
Very many become attorneys in order to profit by 
chicanery and trick. These injure the moral charac- 
ter of the bar and destroy its good name. The 
result, however, which has been most keenly felt, es- 
pecially in the city of New York, is that arising from 
over-competition. Thousands have taken up the law 
as a means of livelihood, spent as short a time as pos- 
sible in preparation, and, immediately upon admission, 
opened for business. The metropolis is a rich field 
for the lawyer; so those desiring fame and profit, are 
apt to go there. It is said that upward of three 
thousand attorneys hold forth for business in New 
York city. What the amount of professional receipts 
may be we do not understand. It is stated, however, 
that considerable over half the paying business is 
done by one hundred and fifty persons, and, probably, 
one thousand do four-fifths of all. The great ma- 
jority, then, of the lawyers in the city, must derive 
from their profession only a meagre income. 

That the profession, as a whole, does not occupy, in 
this State, the position held by it twenty-five years 
ago, is apparent to every one. Some have attributed 
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this circumstance to the adoption of a code of pro- 
cedure; others, to the establishment of an elective 
judiciary. That each of these has had considerable 
influence we cannot doubt; but the chief cause of the 
social and political decline of the legal guild will, we 
are confident, be found in that mass of incompetence 
and ignorance which has crowded into every depart- 
ment of practice. It may be urged that the bar in 
England is in the same condition as ours, filled to 
overflowing, and containing many persons of small 
ability and learning. This is true as to the bar there, 
but the bar in England get only a small share of legal 
business, and even that comes through the hands of 
attorneys. The whole profession does not materially 
suffer from the facility of entrance to a single depart- 
ment. But with us, where all distinctions are merged, 
admission to the bar of a multitude of improper per- 
sons affects injuriously every lawyer. 

The constitutional convention of 1867, by their 
amended judiciary article, designed to allow a resto- 
ration of something like the ancient system, and the 
legislature and courts have seconded such design, by 
requiring, in addition to the usual examination, a pre- 
liminary clerkship or course of study. While an 
apparent discrimination, by the statute, in respect to 
certain law schools, iuas raised a cry about favoritism, 
the profession generally seem to be well pleased with 
the change. It is perhaps too early to feel the effects 


of such change, but we have little question that if 


the bench and bar use the means now in their power 
for the exclusion of improper persons from the prac- 
tice of law, the legal profession will, in a few years, 
regain its old position. 





++ 
> 


CIVIL SERVICE REFORM. 


The civil service commissioners have been recently 
active enough at Washington. But we think there is 
a very good precedent already open to their adoption. 
They could not do better than to take the English 
system in globo, or as much of it as will be pleasing 
to congress. When once a practical beginning is 
made in the matter, it will be the easier to make still 
further amendments. But a beginning should be 
at once made. Dirnidium facti qui capit, habet. The 
public are impatient, and are most anxious that, even 
though the constitution contains no doctrines of 
divinity, our civil service, at all events, should have 
more or less of a moral basis. The States will doubt- 
less all follow suit in this matter of civil service 
reform, Sauce for one description of domestic pets 
will equally well suit all the rest. Such reforms will 
tend more than any number of septuagint committees 
to reform and purify State administration. It is 
implied in the proposed change that civil service 
offices are to be for life, else no one in his senses 
would devote much time and labor to studying what 
would bear him fruit only for afew years. A free- 
hold in an office is, in its nature and results, like to a 





similar tenure of land. A tenant at will is rarely 
unwilling to commit waste. A tenant for life, on the 
contrary, will endeavor to discover new modes of 
economizing his own labor and dispatching the pub- 
lic business He will ever seek to improve the field 
of his labors in order that he may rise still higher in 
the scale of promotion. The present system operates 
as a bounty against all these advantages both to the 
office-holder and the public. An ulterior result of 
civil service reform will be, that it will lead to a desire 
on the part of the public to see the tenure of judicial 
offices likewise extended to a reasonable period. 

It ought to be much easier to pass a civil service 
reform bill in the legislature of our democratic coun- 
try than it was, in 1855, for the British government 
to carry such a measure for England, where even com- 
missions in the army have been bought and sold from 
the earliest times down to the last session of parlia- 
ment. That preserve of the nobility, indeed, was so 
well hedged and protected by the house of lords, that 
Gladstone was obliged to have recourse to the some- 
what unusual, and almost unconstitutional, measure of 
accomplishing the reform by means of a warrant 
under the queen’s sign manual, and not by the more 
difficult process of a parliamentary bill. But, as 
regards almost the whole civil service of England and 
India, including customs, excise and the post-office, 
appointments in all these departments are now filled 
up by candidates who succeed in passing an examina- 
tion in certain specified branches of knowledge. 
Other qualifications, indeed, besides mere literary 
ones, are necessary to constitute a good official. Still, 
proficiency in studies that require industry for their 
successful prosecution, raises a presumption that the 
best answerers in those departments of learning are 
the most likely to fill posts in the civil service with 
credit to themselves and advantage to their country. 

Mr. Boutwell is disinclined to attracting young men 
to the public service, and, for the same reasons, he is 
opposed to a long tenure of office. He is, however, 
we believe, in a minority in the cabinet on this point. 
At all events, a reform in our civil service, by com- 
muting it from being a reward for political adhesion 
to a prize for merit, may be now regarded as a fait 
accompli. All that remains is to carry out the details 
of the change. 


+ 
rr 





POLICE COMMISSIONS. 


The question of local government by commissions, 
not chosen by popular vote, is now securing consider- 
able attention in the public press, and is being dis- 
cussed with less bitterness and more candor than at 
any time heretofore. In the discussion, we of to-day 
have one advantage which those of an earlier time 
did not, namely, that of experience. The system 
has been tried, and its good and evil qualities practi- 
cally made evident. In the State of New York, 
where, if it did not originate, it has had the most ex- 
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tensive application, the residents of cities have become 
familiar with commissions of every name and nature ; 
police, water works, health, park, etc., etc., have been 
set up. Some of them were appointed by the ex- 
ecutive, some by the legislature, some by city or vil- 
lage officials and some by private corporations. But, 
however appointed, they had certain incidents in 
common. A long tenure of office, the probability of 
only a gradual change in membership, and an entire 
irresponsibility concerning any thing but criminal 
action to any person or body save the one by whom 
their appointment happened to be made, seemed to 
belong to all commissions. 

These institutions, whether good, bad or indifferent, 
were aimed at the idea of popular government, or, 
perhaps, we should say, local government, by the local 
majority. That idea was, in the fundamental law of 
New York, carried to a point beyond that which the 
most radical democrats of the last century even con- 
tended for. Every office, legislative, judicial and exe- 
cutive, from the governor of the State to the town 
constable, was, by the last constitution, to be filled by 
the people. Experience, however, soon demonstrated 
that in certain localities the majority of the people 
were not in favor of law and order, or, at least, of its 
enforcement in their own neighborhood, and that the 
officers chosen by them would be a terror to good 
instead of evil-deers. In the cities this trouble first 
appeared, and, of course, among the lowest grade of 
officials. The consequence was, that the right of suf- 
frage was invaded, so to speak, and the management 


of the police, in certain sections, taken from the 


people. In this matter a certain difficulty arose. By 
the constitution all county officers, whose appoint- 
ment was not fixed by that instrument, must be 
chosen either by the electors of the counties or by 
county authorities; and city, town and village officers 
of the same character by electors of such cities, towns 
and villages, or of some division thereof, or appointed 
by some of the authorities thereof. It was intended, 
evidently, that the officials in every locality must be 
chosen by some authority in that locality, which 
authority was chosen by local, popular vote. While 
provision was made for every political division in 
existence, the contingency of a different kind of 
division was not provided against, so that, when the 
legislature deemed it expedient to take away from a 
town, county or city all control over local officers, it 
was only necessary to unite it with some adjacent 
territory, and form-a district, whose officers might be 
chosen as the legislature should direct. In that way 
was built up the metropolitan police district, and, 
afterward, other police districts in different sections. 

Whatever may have been the disadvantages and 
dangers of organizing an institution so radically an- 
tagonistic to the generally accepted theory of a demo- 
cratic form of government, it cannot be denied that 
in the matter of police management, the commissions 
gave very general satisfaction to the better class of 





citizens. In the cities of New York and Brooklyn, 
one of these commissions preserved the public peace, 
with a single exception, from 1857 to 1870, during 
four years and more, of which time all the disorders 
incident to a civil war were present in the community. 
In the capital district a commission organized and 
maintained for five years, probably the best dis- 
ciplined and most efficient police force ever seen upon 
the American continent. In other sections the ex- 
periment had a shorter probation, for the legislature 
of 1870 either destroyed wholly every State commis- 
sion, or so modified the statute creating it, as to strip 
away most of its power. The old system of police 
management has not, however, been restored, but 
commissions appointed in other ways still control. 
These new bodies do not seem to accomplish all that 
was hoped and promised. They may do better after 
a while, but we have no great confidence in their 
ability to give the people of their respective localities 
as good a police force as existed under the previous 
system, 

ENTERPRISE OF AMERICAN JOURNALISTS. 

REPORTS OF LAW CASES. 


American newspapers often publish glorifications 
of themselves on the ground of their “enterprise.” 
There is one department of news, however, in which 
England far outstrips us. The London Times, and, 
indeed, all the daily journals of that city, give copious 
reports of all the cases decided in the superior courts, 
and also brief sketches of every complaint before the 
city magistrates, if the matter is worth noting. The 
result is, that every legal practitioner in London takes 
The Times or some other British daily, in order to 
learn how the legal breeze blows, and also to see the 
state of the cause list. For the English newspapers 
apprise their readers not only of the past but also of 
what isto come. They contain a legal diary of the 
cases to be tried during the day. Now, we may look in 
vain in most of our daily contemporaries for any thing 
like a didactic narrative, with citations of cases, in any 
law suit that is not of a political character. Here 
surely is room for journalistic enterprise. The pub- 
lisher has the news cut and dried for him if he only 
sends a reporter to take it down. Even if it is not 
interesting to the public in general, it will be so to 
that very numerous section of readers who are con- 
cerned in legal affairs. It is strange that this mine of 
wealth is so badly worked by our enterprising contem- 
poraries. They compass sea and land for early intel- 
ligence, even though it be only the merest shadow of 
acoming event. They detail reporters, at considerable 
expense, to various districts of city and country in 
search of news. Their embassadors often have to 
return as ignorant as they set out. But in the courts 
there never can be any dearth of material for the 
journalistic compiler. We hope our suggestion will 
be acted upon. Newspaper accounts never can 
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enable the legal reader to dispense with professional 
reports of law cases; on the contrary, the former 
stimulate the appetite to the latter, and can never in 
the least displace them. 


—*oo—_——_ 


MODIFICATIONS OF THE LAW OF PRIVA- 
TEERING. 


Some of our political cotemporaries have suggested 
that the visit of Duke Alexis is owing to a desire on 
the part of the Czar’s government to arrange for the 
privateering of American citizens under Russian letters 
of marque, in case Russia shall be shortly involved in 
war. Russia, however, is not likely to be either 
plaintiff or defendant in an international suit for some 
time to come. The Czar is nephew of the emperor of 
Germany, and his heir is married to the sister of the 
princess of Wales. These “weird sisters” secure the 
integrity of the Scandinavian kingdoms, pro tempore. 
There can be nothing “rotten in the state of Den- 
mark” while two such powerful patronesses reign in 
Russia and England. But even if the Czar to-morrow 
were engaged in a war either with England or Ger- 
many, he could not issue letters of marque. For, by 
the first clause in the treaty of Paris, 1856, “ privateer- 
ing is abolished.” This manifesto, of course, only binds 
the signatures to it. The United States, therefore, if 
at war, on its own account, might issue letters of 
marque and reprisal, But, neither Russia, England, 
Germany, Austria, France or Turkey can, in their 
mutual internecine contests, send out privateers to 
prey on the enemy’s commerce. Unless we are prin- 
cipals in a war with Europe, therefore, we are pre- 
cluded from being accessories in the way our lay 
brethren anticipate. 

The abolition of privateering will, doubtless, be dis- 
cussed in the councils of the White House before the 
Alabama commission has ended its labors. Our gov- 
ernment refused to sign the Paris note in 1854, 
unless all private property at sea were rendered 
free from capture. This would be only to place prop- 
erty at sea on the same footing as property on land, 
which, when it belongs to private individuals, is never 
considered fair prize for a belligerent. It appears 
that our government latterly has been indisposed to 
accept the Paris compromise, even with the addition 
of the terms proposed by us as to the immunity of pri- 
vate property at sea. Privateering is supposed to enable 
acountry, witha large mercantile marine, to enter upon 
a maritime war without getting up a regular official 
navy on any great scale. A sail of the line, however, 
like Milton’s fiend, is capable of annihilating many 
merchantmen. Our adhesion to the Paris note, there- 
fore, seems to be recommended as much by policy as 
by considerations of humanity. The only reason 
why enemy’s property at sea has been regarded as 
lawful prize, which, if it were on shore, it would be 
free from capture, is, the prize courts of the maritime 
nations laid down rules that were favorable to them- 





selves. If, however, the visit of Duke Alexis be 
in any way mixed up with the question of privateer- 
ing, we hope that it will lead to its renunciation by 
us and not to its extension. 

Wars might be divided into two classes, cabinet 
and deadly. A war of the cabinet species, like an 
affair of honor, will be terminated whenever one of 
the belligerents has displayed unequivocel signs of 
superiority over his enemy. The Russian war of 
1854-5 was of this description. If it was as deadly 
as the recent contest between France and Prussia, the 
Czar would have directed heavier blows against 
France at home than he did. All civil wars are 
deadly, and will not end until the original and real 
object of the war is attained by one side or the other. 
Now, privateering tends to put cabinet wars on the 
same level of ferocity as the deadliest contest, and 
this too on the wide and merciless ocean. Privateer- 
ing, therefore, ought to be discountenanced by every 
nation that seeks to rob war of any unnecessary 


horrors. 
o> oe ————— 


THE JURY SYSTEM ON ITS TRIAL IN IRE- 
LAND. 


Although a great part of Ireland has been “ pro- 
claimed” under the provisions of coercion acts, and 
the habeas corpus act has been suspended in the same 
districts, yet martial law, or the suspension of trial 
by jury, has not yet been resorted to by the Irish ex- 
ecutive. It is not likely that so extreme a measure 
as the temporary abolition of jury trial will be adopted 
by Mr. Gladstone’s government, which has already 
shown itself so very well disposed to remove the most 
inveterate of Irish grievances. Still, the acquittal of 
Kelly, in Dublin, on the charge of shooting Head- 
Constable Talbot is likely to induce the tories, in the 
coming session, to test the legislature on its willing- 
ness to abolish trial by jury in Ireland, until the con- 
viction of a popular treason be a more easy matter in 
Dublin than it is at present. 

It is to be remembered that Ireland is very free 
from all crimes except those that are termed political 
or agrarian. Now, is it not likely that private malice 
often gratifies itself under the cloak of public spirit. 
An unpopular landlord, or head-constable, suppose, 
has a secret enemy who shoots him. There is then a 
hue and cry against the disturbed state of the coun- 
try, and martial law is invoked by all who consider 
their lives to be in danger. The evidence against 
Kelly seems to be strong, but we may rest assured 
that the jury gave it due consideration. It is to be 
hoped, therefore, that a ku-klux poficy will not be 
further acted upon in Ireland. If suspensions of the 
habeas corpus act, proclamations of martial law, and 
hanging by wholesale, could render Ireland well 
effected toward England, that consummation would 
have been reached long since. Instead of violent 
remedies, therefore, the Irish government should wy 
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constitutional treatment, which is always the best for 
the body politic as for the body natural. 

The tenant act of 1870 has had a coach and four 
run through it by Lord Justice Christian. But the 
nature of that measure was so well considered that 
there ought to be no hesitation on the part of the 
courts to carry so beneficent a statute into complete 
and thorough effect. It is, indeed, in the abstract, 
undoubtedly a partial measure of the confiscation of 
property in land in favor of the tenant. But, as 
the legislature resolved to give this boon to the ten- 
ants, the judges ought not to put themselves in opposi- 
tion to carrying out so laudable a policy. Ireland 
wants something besides harsh constructions of old 
and oppressive statutes. 


— ++ 


A DIFFICULTY SURMOUNTED. 


The constitutionality of an act of congress is a 
question that ought never to arise. On the other hand, 
so long as States have any rights, these must be pro- 
tected against congressional encroachments. There is 
a way, however, for steering between this Scylla and 
Charybdis, which will leave congressional and State 
rights in the present status, and yet prevent the dis- 
cussion of iny act of congress before our federal tri- 
bunals, on the ground of unconstitutionality. Ifevery 
bill, whose constitutional character might be open to 
question, were submitted to a majority of the judges 
of the supreme court of the United States before it 
received the president’s sanction, and if the judges 
directed amendments, which were adopted afterward 
by congress, there never could be any subsequent 
contention that the measure thus sanctioned was un- 
constitutional. Qui bono to litigate a point that 
had been already decided by the very court before 
whom it should be tried. 

The separation of the judiciary from the legislative, 
which we have copied from England, is not carried in 
that country to the extent of shutting out the judges 
from advising parliament on the probable legal result 
of a contemplated measure. Judges and clergymen 
are excluded from the house of commons, because 
they are represented in the house of the lords by the 
superior members of their class. The lord chancel- 
lor, who is the head of the English law department, 
is, ex officio, chairman of the house of lords. He is 
placed there to see that no untechnical or unconstitu- 
tional measure is passed by the peers through accident 
or mistake. Why should not our constitutional judi- 
ciary, the judges of the supreme court of the United 
States, be publicly consulted upon all questions of 
constitutional law that may be involved in measures 
before congress. This would greatly simplify the 
work of legislation and prevent any heartburnings 
that may arise, as in the case of the legal tender act 
decisions, in respect to the adjudications of our ulti- 
mate court of appeal in constitutional causes. 





CURRENT TOPICS. 


The city officials of New York are having a con- 
siderable experimental instruction in the law of arrest. 
The ex-controller seems to be so far the most unfor- 
tunate, as he has been put in a real jail. It seems 
likely that the remainder of the arrested will, in time, 
follow, as their bondsmen are becoming uneasy and 
wish to withdraw. It is probable that, in view of 
the manifest popular approval of such a course, the 
prosecutions already undertaken will be carried to 
the extent of the law. There seems to be in the 
public mind, however, a very indefinite notion about 
what has been really done, most of the people think- 
ing that the arrests were made under criminal war- 
rants. The sheriff’s officers are, in consequence, 
blamed for treating their prisoners with ordinary 
civility. It would, doubtless, have given greater 
satisfaction to those individuals who look upon a 
police officer as a sort of Nemesis, if the taking into 
custody had been performed in the most effective 
theatrical style, with the accompaniment of handcuffs 
and a terrible voice, but, as none of the prisoners 
tried to escape, it is possible that the method actually 
pursued was just as proper. 


One of the New York dailies suggests the estab- 
lishment of a tribunal of the nature of the French 
tribunal of commerce as a remedy for the evils of the 
referee system. The principal alleged evil in that 
system is, so far as we can discover, that the fees 
flowing from it are not divided between a sufficient 
number of persons, the several judges bestowing their 
favors on a limited number instead of scattering the 
same ad libitum. If there are abuses we cannot see 
how a new kind of court would do any thing more 
than change their character. It is claimed that, in 
mercantile matters, a mixed court, composed of mer- 
chants and lawyers, would do its duty better and 
more satisfactorily than one composed wholly of law- 
yers. If this is true the present system affords ample 
opportunity for such a court, the law making no limit- 
ation as to the calling from which the referee must be 
chosen. To be sure the selection is usually made 
among members of the bar, for the very good reason 
that a single referee is usually desired, and it would 
be a piece of folly to appoint, in such a case, a person 
unfamiliar with the rules of law. Ifa tribunal of 
commerce is established, we anticipate that it will be 
found about as valuable as the tribunal of conciliation 
some years ago set up in the sixth judicial district of 
this State. 


Lynch lw appears to have become chronic in 
Indiana. Every week or so we hear that a new 
victim has been offered as a sacrifice upon the altar 


of justice in an irregular manner. This mode of pro- 
cedure, though sometimes allowable in a border set- 
tlement, where the legitimate exercise of civil power 
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is impossible, has no excuse in a community where 
the law of the land is dominant. Besides, these 
Indiana dispensers of punishment do not perform 
their work in accordance with the code under which 
they pretend to act. The genuine Jndge Lynch of 
the backwoods, though inflexible and summary, is 
neither cruel nor corruptible, and seldom prejudiced. 
He always accords as fair a trial as possible under the 
circumstances, and sometimes acquits. When he 
convicts he yields to the unfortunate individual, 
whom he feels it his duty to punish, a reasonable 
time to settle his affairs, both in this world and the 
world to come. But his pretended followers give 
the accused neither trial, time nor mercy. They 
usually embitter his last hours with reproach and 
insult, and add by every means in their knowledge 
to the physical pain of his death. If, as we believe 
to be the fact, these Indiana mob-murders are perpe- 
trated, not from a desire to punish men known to 
be guilty of crime, but in order to gratify a lust for 
human suffering, it is time for the authorities of 
Indiana to put some of the murderers in a place 
where they will find it expedient to yield obedience 
to law. 


The practice of enacting that an illegal act already 
done shall be held to have been lawful, which has pre- 
vailed to some extent in various State legislatures, 
has received an illustration lately in the State of Mas- 
sachusetts. A citizen of that commonwealth, having 
one wife living, took unto himself another as wife, under 
an erroneous impression that he had a right by law so 
to do. Upon being informed of his mistake he proved 
himself equal to the occasion by procuring the passage 
of an act declaring the second marriage legal and the 
offspring thereof legitimate. Tiring at length of the 
second woman also, he applied to the court for a de- 
cree of divorce, which was refused on the ground 
that the second marriage was void, the act of the 
legislature to the contrary notwithstanding. 


By the laws of this State a fire insurance company 
is required, before commencing business here, to 
make a deposit for the benefit of policyholders in the 
United States. In view of the careless manner in 
which these companies are shown by the Chicago fire 
to have done business, further precaution seems neces- 
sary to secure policyholders against loss. If the de- 
posit made here by certain companies who have 
recently gone under had been for the benefit of those 
taking out polieies on property in New York only, it 
would have saved our citizens much loss and trouble, 
without materially injuring those whoslost in the 
Chicago fire. That a fire in a single city could sweep 
away the total assets of a large number of companies, 
located in places a thousand or more miles away, and 
seriously impair those of nearly all the companies in 
the country, is indicative of how great risks insur- 





ance men will take. That the local companies went 
under is not a matter of wonder, but the failure of 
companies in San Francisco and Boston, and in vari- 
ous cities and villages between, is without excuse, 
And this is not the first time that a single fire has 
given these associations a shaking up. The great fire 
in New York did the same, and, in a less degree, that 
in Portland. They will, however, go on taking all 
the chances they can, caring only for the premium, 
until legislative authority steps in and compels them 
to give ample security that they will be able, when 
called upon, to perform their part of the contract. 


The case of Cobb v. Hatfield, which we elsewhere 
print, besides the interest of the question decided, 
contains some remarks, of especial interest to the 
lawyers of this State, upoa “the hazardous practice, 
which is becoming so general, of risking an appeal to 
this court (the court of appeals) from an order grant- 
ing a new trial, with a stipulation, made necessary by 
statute, that, in case the order is affirmed, judgment 
absolute shall be given against the party appealing.” 


OBITER DICTA. 

We know a young man who has had his shingle out 
fourteen years, and the only case he ever had was a 
bookcase, which he had made for him when he started. 

At New Orleans a ten year-old negro boy, who had 
been arrested for theft, refused counsel, and pleaded 
his own cause so eloquently that he was straightway dis- 
charged. 





A remarkable feature in Jeremiah Mason’s practice 
was his great power of keeping reticent, when others 
would damage a cause by demonstrativeness. In the 
celebrated Avery case he showed this quality pre- 
eminently. 

Coroners’ juries at La Crosse call it ‘‘ probable mur- 
der’’ when a corpse is found with seven stabs in the 
back. They order things better in Missouri: ‘The 
deceased came to his death by the improper care exer- 
cised by the Tom Taylor vigilance committee,” was 
the verdict of a coroner’s jury in that State. They are, 
perhaps, more used to it. 


Randolph, secretary to Gov. Andros, writes to Povey, 
in England, under date of January, 1688: ‘‘ I have wrote 
you of the want we have of two or three honest attor- 
nies, if any such thing is in nature. We have but 
two; one is West’s creature, come with him from New 
York, and drives all before him. He also takes extray- 
agant fees, and for want of more the country cannot 
avoid coming to him, so that we had better be quite 
without them than not to have more.”’ 

Hobson is a very well-read and a very shrewd lawyer, 
but he never pays any bills. It is unnecessary to add, 
that he has a great many of them. He believes that 
not only ‘base is the slave that pays,’’ but ‘‘ base the 
abject wretch who even talks of paying.’”’ It was 


whispered around the bar that Hobson was at work 
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writing a book. Somebody asked what the subject 
was, and got as an answer: “I understand it to bea 
treatise on the ‘ Evasion of Payments.’”’ 

Rufus Choate’s remark about the libretto suggests 
the phrase with which an eminent law professor and 
judge asked for a programme at a place of public 
amusement: “‘ Will you just be good enough to hand 
me the statement of facts.”’ 

The same gentleman was once consulted by a young 
attorney upon a case of percolating waters, etc. ‘‘ But, 
you remember, my dear sir,”’ said he, “the familiar 
maxim that Cujus est solum, ejus est ad—ad—ejus est 
ad— both ways!” 


Harrison Gray Otis, the celebrated lawyer of Boston, 
had a peculiar habit of lounging while thinking out his 
speeches. He would sit for an hour or more, his chair 
canted backwards and his feet resting against the wall, 
gently stroking his nose with his thumb and finger. It 
was understood that he was not to be interrupted on 
such occasions. His students jocularly called the pro- 
cess milking his brain. 

The Fisk-Stokes case came before Judge Brady the 
other day in New York, on a motion to vacate the stay 
of proceedings, and, in the report of the proceedings 
had, we find the following spicy passage. 

Mr. Courtney: Will you modify it enough to permit 
my client to talk tome? Her mouth has been sealed 
tight by this injunction. 

Judge Brady: Is your client a woman? 

Mr. Courtney: Yes, sir. Mrs. Mansfield—a very 
handsome woman, too. 

Judge Brady: Do you suppose any injunction could 
restrain her from using her tongue? I shall dissolve 
that ex necessitate rei. 

In Woolrych’s “Lives of Eminent Serjeants,”’ the 
following interesting anecdote is told of Serjeant Pell. 

He was once applied to by a servant of his brother, 
to know how she should recover a sum of £60 which 
she had lent to her brother-in-law, but who positively 
denied the loan. The serjeant said he scarcely knew 
how to advise her, but at last he recommended her to 
go to a professional man, and to urge her debtor 
through him to go before a magistrate and swear to the 
fact of his owing her nothing. Voluntary oaths had 
not then been abolished. This was done. The man 
was requested to go before the justice, and, in default 
of his being unwilling to do so, was told that proceed- 
ings would be taken against him. 

The parties went before the magistrate, the woman, 
her brother and brother-in-law. Now the justice was 
a man of some sagacity, and, finding that he was to ad- 
minister a voluntary oath, determined to sift the mat- 
ter. The debtor said that he would instantly swear to 
the effect proposed, and asked for the book. 

“No, no, my friend,” said the magistrate, “you 
shall not swear in that light manner. You must now 
repeat after me the words which I shall dictate to you.” 

The justice then began in a very solemn tone: 

*“*T, ——, do solemnly swear.’”’ This the man gulped 
down very well. 

“In the presence of Almighty God.”’ 

Then, without repeating a syllable more, the knave 
fell upon the floor. ‘‘ Thee art a villain, and has stolen 


my sister’s money,’ said her own brother on the 
instant. 








GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT. 
FEBRUARY AND APRIL TERM, 1871. 


AGENCY — INSURANCE. 


The defendant employed M., who was an agent for 
several insurance companies, at Augusta, Ga., as its 
agent at that place, under a special authority, whereby 
he was authorized to receive proposals for insurance 
against loss or damage by fire, and to make insurance 
by policies, which were executed by the proper officers 
of the defendant in blank, and supplied to him, when 
used, to be countersigned by him. The plaintiff had 
a quantity of cotton in a building at Howard’s Land- 
ing, on the Chatahoochie river, waiting to be trans- 
ported down the river, to Appalachicola, and thence to 
be shipped for Liverpool, and in November, 1865, made 
an agreement with M. to keep the same insured in the 
various companies for which he was agent until it was 
on board ship at A., and it was kept so insured from 
month to month. The cotton was removed from 
Howard’s Landing, and arrived at A. on or about Jan- 
uary 15, 1866. Pursuant to the original agreement with 
plaintiff, M. entered in his register an insurance of 
this cotton in defendant’s company for $6,100, for one 
month from January 15 to February 15, received from 
plaintiff the premium, and, early in February, trans- 
mitted it to defendant. On the morning of February 
15 the cotton, which was lying on a wharf at A., where 
it was first placed on its arrival, was mostly burnt. 
No policy was made out until after the fire. The fact 
of loss was communicated to defendant, but not the 
fact that tne insurance was by parol. Held, that M. 
received, by the power of attorney, no authority to 
insure by parol, but only by policies of insurance; but 
that, as he was in business as an insurance agent, 
authorized by the defendant to solicit and act upon 
proposals of insurance, and when terms are agreed 
upon, to receive the premium for insurance, which, if 
done by the principal, would have been sufficient 
to bind it without a written policy, the public 
had the right to assume that, in dealing with him 
as the agent of the company, the agreement upon 
terms of insurance and payment of the premium, 
would operate to the same effect as though done with 
the company itself, and hence that defendant was 
bound by the contract of insurance made by him with 
the plaintiff, and liable for the loss. 

The plaintiff having had a verdict at the court, the 
defendant’s motion for a new trial was denied, and 
judgment for the plaintiff ordered upon the verdict. 
Ellis v. The Albany City Ins. Co. Opinion by Parker, J. 


APPRAISAL OF RAILROAD DAMAGES. 


This is an appeal from the report of commission- 
ers appointed to appraise and determine the compen- 
sation to be made for real estate taken by the Rondout 
and Oswego R. R. Co. Held, that the testimony which 
was taken on the hearing and is annexed to the report 
must be considered as a part of the report, and, in re- 
viewing the proceedings, it is proper to examine the 
questions which are presented thereby in connection 
with the report. 

No objection was made to appointment of the 
commissioners. There was no appearance by the ap- 
pellant. As to the value of the land, but one witness 
was examined before the commissioners. He testified 
that he lived in the vicinity, and knew, from what 
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others said, the value of the land there. This was 
competent evidence. It was not hearsay, but the ex- 
pression of an opinion derived from knowledge as well 
as information from others. 

The testimony of witnesses as to value in proceed- 
ings of this character is not controlling; the commis- 
sioners must decide according to their own judgment. 
An award without testimony is regular. 

The evidence given by the engineer was properly 
admitted as to the intended use of the land, the cir- 
cumstances under which it was taken, etc., as a part of 
the res geste. There is nothing to show that it affected 
the commissioners in awarding the damages. 

There is no force in the objection that the pro- 
ceedings are void, because the last section of the act of 
1866, chapter 648, under which the original petition was 
framed, embraces two subjects, one of which is not 
expressed in its title. This section relates to the same 
subject-matter, and there is no such discrepancy be- 
tween this and the other purposes of the act as would 
authorize this court to hold that the act or any portion 
of it was void and in violation of the constitution. 

The order appealed from, affirmed, with $10 costs of 
appeal. R. & O. R. R. Co. v. Deyo et al. Opinion by 
Miller, P. J. 

BOUNDARY LINE. 

In an action concerning a boundary line between 
adjoining owners, held, that, where an actual settle- 
ment of a boundary line has been made between ad- 
joining owners, and they have acquiesced in such loca- 
tion for a considerable length of time, the boundary 
thus established shall remain undisputed. Twenty 
years is not essential. The time is not so important, if 
the proof be clear. Decker v. Haner. Opinion by 
Miller, P. J. 

COMPLAINT. 


1. Inan action against the trustees of aschool district, 
on an appeal from justices’ court to the county court, 
held, that the complaint was insufficient, as it con- 
tained no averment that defendants were trustees, nor 
that plaintiff claimed to recover against them as such. 
As the powers of the defendants as trustees were 
limited, the complaint should have stated that they 
were authorized by a vote of the district, or in proper 
form, to make the contract on account of which the 
action was brought. 

2. An application to amend was properly denied, as 
the amendment proposed would have entirely changed 
the cause of action from the one tried before the jus- 
tice. Shuler v. Meyers et al. Opinion by Miller, P. J. 


CONTRACT CONSTRUED. 

The defendant delivered to one D.a pair of steers 
under the following contract: ‘This day, received a 
pair of two-year-old steers of J. K., and the said G. D. 
agrees to pay the sum of $77.50, and interest, or 
return the steers when they are six years old. And 
the said D. has no right to let them out, or hire them 
out, or trade them, or dispose of them in any way, 
till the said K. has his full pay and interest. And the 
said D. agrees to keep them well at all times, and run 
all risk; and, if they are disposed of, the said K. has 
the right to take possession of said cattle at any time.” 

D. kept them about two years, and then sold them to 
the plaintiff, not having paid the $77.50 and interest, or 
any part thereof. The defendant thereupon took them 
from the plaintiff’s possession. Subsequently the 
plaintiff tendered to the defendant the $77.50 and in- 
terest, and $5 for his trouble, and demanded the cattle. 





The defendant having refused to take the money and 
deliver up the oxen, the plaintiff brought this suit to 
recover their value. Held, that, by the contract, the 
title to the cattle did not pass to D., nor did the plain. 
tiff acquire any title to them under D.’s sale to him, 
nor was there an executory contract of saleto D. He 
made no promise to purchase. He had only the option 
to purchase at any time within the four years. And 
this must be regarded —in view of defendant’s right 
reserved to take possession of them at any time, if dis- 
posed of by D.—as conditioned upon D.’s fulfilling 
his undertaking not to dispose of them. Defendant, 
therefore, was under no obligation to take the money 
tendered by plaintiff and return the cattle to him. 
The plaintiff having recovered at the circuit, and judg- 
ment having been entered upon the verdict, the judg- 
ment was reversed and a new trial granted. Smith vy. 
Kinnicutt. Opinion by Parker, J. 


CRIMINAL STATUTE — CONSTRUCTION OF. 


F. was indicted under the statute of 1864 (chapter 
544, section 1), which provides as follows: ‘‘ Any per- 
son or persons who shall knowingly sell or exchange, or 
expose for sale or exchange, any impure, adulterated 
or unwholesome milk, shall be deemed guilty of a mis- 
demeanor.”’ By section 4 of the act, the addition of 
water to the milk, offered for sale or exchange, is de- 
clared an adulteration. 

The defendant, with others, took his milk, which had 
been so adulterated with water, to a cheese factory to 
have it manufactured into cheese. The milk of de- 
fendant and the other ‘“‘ patrons” of the factory, was, 
as it was delivered from day to day after being 
weighed, put into a common vat and made up into 
cheese; an agent was appointed to sell it, and after the 
sale, the money which it brought was apportioned 
among the “patrons,’’ according to the amount of 
milk each had delivered, after deducting the expense 
of making and selling. Held, that this was no sale or 
exchange of the milk, within the statute. The de- 
fendant having been convicted in the sessions, the con- 
viction was reversed, the verdict set aside and a new 
trial ordered in the sessions. Flander v. The People. 
Opinion by Parker, J. 


DIVORCE. 


The parties were married in this State, and, after 
they had for some years cohabited together in this 
State, the plaintiff left and went to reside in the State 
of Iowa. There he instituted a suit in a court of that 
State for a divorce a vinculo matrimonii, on the ground 
of cruel and inhuman treatment, and final desertion 
by defendant of the plaintiff while the parties were 
domiciled in this State, and before the plaintiff became 
a resident of the State of Iowa, the defendant never 
having resided there. The only service of process or 
notice, upon the defendant in that suit, was at Colum- 
bus in this State, and no appearance was put in by or 
for her in the suit. That suit proceeded to judgment 
against the defendant by default, and judgment of 
divorce a vinculo matrimonii was perfected. After- 
ward, the plaintiff returned to this State and com- 
menced this suit, for a vinculo matrimonii, against the 
defendant, on the ground of her adultery committed 
since the obtaining of the Iowa judgment. The de- 
fendant set up the proceedings and judgment in that 
suit as a bar. To this answer of the defendant the 
plaintiff demurred, and at special term the demurrer 
was overruled. 
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On appeal to general term, the order of special term 
was reversed, and it was held, that the Iowa court had 
no jurisdiction of the subject-matter of the action, 
inasmuch as the acts constituting the cause of action 
were committed before either party was domiciled in 
that State, and were no cause of divorce in the State 
where they were committed; the doctrine being, that 
every State has the right to dissolve the marriage rela- 
tions of all its domiciled inhabitants for causes occuring 
while such domicilj] continues. And, it was further 
held, that the Iowa court did not, by the service of pro- 
cess on the defendant at Columbus in this State, obtain 
such jurisdiction of the person of the defendant that the 
judgment can be regarded in this State as avalid and 
operative judgment; and, it was further held, that the 
plaintiff was not estopped from denying the validity 
of the Iowa judgment thus obtained by him, for the 
reason that if the marriage had not been, in fact, dis- 
solved, the court cannot allow either party to deny its 
existence, and cannot give effect to any act of either 
party, which would, in effect, dissolve it. Holmes v. 
Holmes. Opinion by Parker, J. Miller, J., concurs. 
Hogeboom, J., dissents. 


DOWER IN SURPLUS MONEY UPON MORTGAGE FORE- 
CLOSURE. 


The plaintiff ’s husband executed three several mort- 
gages upon real estate purchased by him to secure pur- 
chase-money. These mortgages all came into the hands 
of defendant D., who forclosed them, and the prem- 
ises were sold. Considerable surplus money remained 
after the satisfaction of the mortgages. At the time of 
the foreclosure and sale judgments existed against the 
husband to a much greater amount than the aggregate 
surplus, and the holders of these judgments claimed 
the surplus. After the giving of the mortgages, and 
prior to the foreclosure thereof, the plaintiff united 
with her husband in a conveyance of all the mort- 
gaged premises to V., and, subsequently to the fore- 
closure, and before the commencement of this suit, the 
husband died. 

The plaintiff now brings this suit to recover her 
dower in the surplus. Held, that, by her uniting in 
the conveyance of the premises to V., her right of 
dower therein was extinguished, so that she cannot 
claim dower, as against defendants, judgment credi- 
tors of her husband. The cases of Malony v. Horan, 
36 How. 260, and Meyer v. Mohr, 1 Rob. 333, cited and 
approved. Elmendorf v. Duflon et al. Opinion by 
Parker, J. 


FRAUDULENT ASSIGNMENT AND DECLARATIONS OF 
ASSIGNEE. 

In an action brought by a judgment creditor of de- 
fendant Hugh McGuire to set aside an assignment of a 
bond and mortgage belonging to said defendant, and 
by him assigned to defendant Armstrong, and by Arm- 
strong assigned to the wife of McGuire, also a defend- 
ant, it is based upon the ground that the assignment 
was without consideration, and was fraudulent and 
void as to plaintiff. Held, that the objection that the 
action should have been brought by a receiver is not 
valid, for the right of a judgment ereditor to maintain 
an action of this character has been repeatedly held, 
and is still in force, and may be resorted to after 
execution returned unsatisfied in whole or in part. 
Also held, that the court did not err in holding that 
the bond and mortgage was a gift from the judgment 
debtor to his wife after he had become insolvent, and 





while he had debts unpaid, and that the evidence pre- 
sented a question of fact as to the intent from which 
only one inference could be drawn by the court. Also 
held, that the court properly refused to nonsuit the 
defendant Armstrong, he took the assignment and so 
made himself a party to its fraudulent transfer. It 
was quite as essential to set it aside as to him, as to 
annul the assignment made by him to the wife of the 
judgment debtor. Also held, that the court erred upon 
the trial in admitting evidence of Hugh McGuire’s tes- 
timony, taken upon his examination in proceedings 
supplementary to execution upon plaintiff's judgment. 
It was objected to as inadmissible against Armstrong 
and Bridget McGuire, and it was admitted generally 
without any restriction as to its effect. It was com- 
petent evidence against the husband only. Judgment 
must be reversed and a new trial granted, with costs to 
abide the event. Bennett v. McGuire et al. Opinion 
by Miller, P. J. 
HUSBAND AND WIFE. 


M., with his family, occupied a house and lot belong- 
ing to his wife, and of which she had the legal title. 
Subsequently his wife left him and lived apart from 
him, he still continuing to occupy the premises. She 
then commenced this action to recover the possession 
thereof, and damages for withholding the same. Held, 
that when a married woman has the legal title to real 
property which her husband occupies exclusively of 
herself, refusing to permit her to participate in such 
occupancy, the proper action for its recovery is, since 
the passage of the laws of 1860 and 1862 concerning the 
rights and liabilities of husband and wife, not a suit 
in equity, but an action at law. Held, also, that in 
such an action the wife was, under chapter 887 of the 
laws of 1867, a competent witness on her own behalf. 
Minier v. Minier. Opinion by Parker, J. 

INDICTMENT FOR PERJURY. 

In the case of an indictment for perjury at an elec- 
tion held at Schenectady in 1870. 

1. Objected to as not stating the number of inspect- 
ors of the election to be held. 

2. And that the indictment does not state that the 
inspectors were acting for the second ward. 

3. And that the indictment does not show manner 
and form in which the oath was administered. 

4, And that the oath required by statute was admin- 
istered to the defendant, or that he falsely swore to 
any part thereof. 

5. That the indictment does not show that the place 
mentioned in the indictment was the legally appointed 
and duly constituted place for holding elections in said 
ward. 

6. That he had voted previously at the fourth ward, 
at the house of Thomas L. Wasson, in said ward, with- 
out stating that he voted before a board of officers duly 
constituted and authorized according to law, or that 
any lawful election had been appointed or was held at 
the place named. Held, that, as to the first objection, 
the general allegation of jurisdiction to administer the 
oath is sufficient, without stating in detail the names or 
number of the inspectors who constitute the board. 
Held, as to the second objection, that it comes within 
the same principle and must fall with the first one. 
Held, as to the third objection, that it is not necessary 
to specify the particular mode in which the prisoner 
was sworn, or the particular oath he took; a general 
averment that he was duly sworn is enough. Held, as 
to the fourth objection, it is not necessary to set out 
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the whole oath, and that such parts as are alleged to 
be false and are material in a given case are all that is 
requisite. Held, as to the fifth objection, the remarks 
made as to objections first and second are applicable. 
Held, as to the sixth objection, assignments of perjury 
must be made by special averment negativing the oath. 
A general allegation that defendant swore false is not 
enough. The assignment of the perjury is too general 
and uncertain, and is not explicit enough to support 
itself or show that the defendant committed the 
crime. The indictment does not contain the substance 
of the offense with the circumstances necessary to 
render it intelligible and inform the defendant of the 
allegations against him. The conviction must be re- 
versed. Barnard Burns v. The People. Opinion by 


Miller, P. J. 
INSURANCE. 


In an action on an insurance policy, held, that the 
plaintiff was properly nonsuited, for the reason that 
the warranty in the policy, as to keeping a watchman 
in the premises insured, had not been fulfilled. 

That, although an execution had been issued, and the 
sheriff was in possession of the premises, yet the in- 
sured was not relieved from observing the terms of the 
policy, and there could have been no difficulty in con- 
tinuing the watchman as had been done previously. 
The insured still held title to the property subject to 
the execution, and there was no act of the law which, 
of itself, necessarily and absolutely prevented a fulfill- 
ment of the warranty within any principle of law. 
National Bank of Baliston Spa v. President and Direc- 
tors of Insurance Co. of North America. Opinion by 


Miller, P. J. 
MECHANICS’ LIEN. 


In an action involving the construction of chapter 
558, section 1, of Laws of 1869, p. 1335, amending the act 
in regard to mechanics’ liens for labor, etc., in erecting 
buildings, which provides that the lien shall be created 
by filing notice of the claim in the county clerk’s office, 
instead of as by the law of 1854, in the town clerk’s office. 
The act of 1869 was passed May 4. On the 15th of 
May, 1869, a notice was filed in the town clerk’s office, 
where the building was situated, in accordance with 
the provisions of the act of 1854. 

The question to be determined is, whether the 
amendment applies to those who perform labor or fur- 
nish materials prior to May 4, when the law went into 
operation, or to those only who should hereafter per- 
form labor or furnish materials. Held, that the law of 
1854 remained in force except that portion which pro- 
vided that the notice should be filed with the town 
clerk, and this was changed by act of 1869, at the time 
of its going into effect, and after that time it became 
the law. 

Also the word “ hereafter”’ in the amended act, re- 
lates back and must be considered as including a claim 
for labor performed or materials furnished after the 
act of 1854 took effect, and the place of filing the notice 
after the amendment of 1869 must be in the county 
clerk’s office. 

Notice of all claims prior to this amendment of 1869, 
as well as those after, stand upon the same footing, and 
the law is only changed as to the place of filing the 
notice. 

New trial granted, with costs to abide the event. 
Moore v. Mausert et al. Opinion by Miller, P. J. 

RIGHT OF WAY. 

Breach of covenant for.— This is an action brought 

to recover damages by reason of a breach of the cov- 





enant of warranty in a deed from defendant to plain. 
tiff. 

The breach complained of was a private right of way 
previously conveyed by defendant to one Allen. The 
covenant was against every person claiming, or to 
claim, the premises or any part thereof. Held, that the 
fair import of the covenant is, that it extends to pos. 
session as well as title, and whenever there is any 
disturbance of either by force of a title paramount, 
the covenant is broken. It would include all outstand- 
ing adverse claims to the premises, or any part thereof, 
which affect the full enjoyment of the possession or the 
title to the same. The use of the right of way amounts 
to an eviction practically or a disturbance of the pos- 
session by force of a paramount title, and is sufficient 
to maintain the action. It is enough that there has 
been a disturbance of the fee, this in law is an eviction 
and constitutes a breach of the covenant. Also, held, 
that if the enjoyment of the right of way adverse to 
plaintiff's deed, and was a disturbance of plaintiff's pos- 
session, then he was entitled to recover, and the court 
erred in granting the motion for a nonsuit. 

The judgment for defendant must be reversed, anda 
new trial granted, with costs to abide the event. Rea 
v. Winkler. Opinion by Miller, P. J. 


STATUTE OF FRAUDS. 


In the case of the contract for the sale of ten cows at 
$50 apiece, and two at $75 apiece. Defendant first 
agreed to sell the ten cows, and after this the pur- 
chaser asked the price of the other two, and the price 
was given in case the purchaser wanted them when he 
came for the others; after this $20 was paid on the 
contract to defendant, and it was agreed that the two 
cows should be counted in. Held, that there is no 
good reason why a contract for the purchase of prop- 
erty, at the option of the purchaser, when money is 
paid upon it, is not valid and binding upon the parties. 
There is no want of mutuality nor a want of consid- 
eration. 

Judgment of county court for plaintiff affirmed, with 
costs. Brown v. Hall. Opinion by Miller, P. J. 

USURY. 

Action upon a promissory note for $210, and payable 
to S., or bearer, one year from date, with interest. The 
note was made by the defendant for the accommodation 
of S., the payee, without consideration between them, 
to enable 8S. to raise $200thereon. S. applied to J. L. K., 
who had money to loan as agent of his father, J. K., 
and obtained forthe note for $210 a loan of $200. The 
referee found that the ten dollars was wholly for the 
benefit of the agent. 

Held, that the case differs from that of Condit v. 
Baldwin, 21 N. Y. 219, where the agent exacted 3 
bonus to himself, and only the amount loaned with 
interest was secured to the bearer, which was not 
deemed usurious; as here, the excess of legal interest 
was added to the note, and necessarily accrued to the 
lender whose note it was, and that this was an illegal 
transaction, and that the note, though in the hands of 
a bona fide holder, was usurious and void. Juliand v. 
Grant. Opinion by Parker, J. 


WILL— CONSTRUCTION OF. 

In acase where the will provides for the accumulation 
of interest on an investment made for the benefit of 
minors by virtue of which the executrix received accu- 
mulations of interest for a number of years on account 
of the fund referred to. Held, that the provision was 
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yoid by the revised statutes, which provides that 
accumulations of such a character must terminate at 
the expiration of the minority of the minors for 
whose benefit the trust was created (1 R. 8. 726, § 37; 
773, $1), and the executrix was liable to account for the 
same. Held, also, that tle claim of the legatees is 
based upon the ground that they are presumptively 
entitled to the next eventual estate. 1 R. 8. 726, § 40. 
That the devise to them was a valid one upon the 
death of the executrix and trustee, and the accumula- 
tions were only void because in contravention of the 
statute, they were, therefore, entitled to the whole 
estate. Further, held, the surrogate had ample power 
to compel the executrix to account under the revised 
statutes; provided, the accumulation of interest was 
received by her as such executrix, and the fact that the 
legatees rest their claim upon the ground that they are 
presumptively entitled to the next eventual estate does 
not deprive that officer of jurisdiction. Further, held, 
that the statute of limitations has an application to a 
ease of this kind. Robinson, ex’r, v. Robinson et al. 
Opinion by Miller, P. J. 


——__+e—_——__ 
RESCISSION OF CONTRACT. 
Coss v. HATFIELD et al. 


Decided in Court of Appeals, November 24, 1871. 
Action to recover money paid for an interest in an oil 
property, brought as upon a rescission of the contract 
and sale for fraud. At the close of plaintiff's evidence he 
tendered to the defendants and offered to cancel the 
assignment and transfer. The defendants offered evi- 
dence to show that the plaintiff applied at the office of 
the oil company for the certificate of stock, which he 
was entitled to under the contract of purchase, that it 
was delivered to him and that he had accepted it and kept 
it and had never returned it or canceled it, or offered so to 
do. This evidence was rejected. Held, error. If plaintiff 
accepted and retained such stock after knowledge of 
alleged fraud, it amounted to a ratification of the con- 
tract; but if. such stock was received before he had 
knowledge of the fraud, then he was bound, upon a re- 
scission, to restore it to defendants; in either event, the 

evidence was material and should have been received. 

This action was for the recovery of one thousand dol- 
lars and interest paid by the plaintiff to the defend- 
ants upon the purchase of an interest in an oil property 
in Pennsylvania, upon the ground that the purchase 
had been induced by the false and fraudulent repre- 
sentations of the defendants as to the character, yield 
and value of the property. 

The plaintiff claimed to recover as upon arescission of 
the contract and sale. Upon the trial, the question of 
fraud was submitted to the jury, the court ruling and 
deciding that the plaintiff had done sufficient to rescind 
the contract, and that if the fraud had been proved 
and the purchase had been made of, and payment 
made to, the defendants, the plaintiff was entitled to 
recover. The jury found for the plaintiff upon the con- 
troverted questions of fact, and rendered a verdict for 
the amount claimed. Upon an appeal to the general 
term of the supreme court, from the judgment upon 
the verdict, the judgment was reversed for error in 
law, and a new trial granted. From the order grant- 
ing a new trial, the plaintiff has appealed to this court, 
stipulating that if the order be affirmed, judgment 
absolute shall be rendered for the defendants. 

John H. Reynolds, for appellant. 

W. C. Ruger, for respondents. 





ALLEN, J. Under the complaint, the plaintiff might 
have treated the action as in case for the recovery of 
damages for the alleged fraud, and in such action no 
return of property received from the defendants, or 
other act restoring the defendants to the condition 
they occupied before making the contract, would have 
been necessary as a condition precedent to maintaining 
the action. But, upon the trial, the plaintiff.expressly 
repudiated the contract, and claimed to recover the 
money advanced and paid, as upon a rescission of the 
contract, and, at the close of the evidence on his part, 
tendered to the defendants and offered to cancel the 
assignment and transfer, and claimed to recover in the 
action the consideration paid, and interest, “solely 
upon the ground of a rescission of the contract,’ for 
the alleged fraudulent representations of the defend- 
ants. The recovery was had for the money paid and 
interest thereon, the judge charging the jury that what 
had been done was sufficient to entitle the plaintiff to 
maintain the action; that it was a sufficient rescission 
of the contract. It is somewhat questionable whether 
the point upon which the supreme court reversed the 
judgment and granted a new trial was properly taken. 
No question was made at the trial, as to the necessity 
of an immediate rescission of the contract upon a dis- 
covery of the fraud, and the judge at circuit did not 
rule, and was not called upon to rule, in respect to the 
time at which the plaintiff should have rescinded the 
contract, and restored or tendered to the defendants 
what he had received. His attention was not called 
to that question, and, non constat, that had the ques- 
tion been directly raised, the plaintiff might not have 
shown an earlier revocation than was shown at the trial. 
The judge only passed upon the character and quality of 
the acts relied upon as a rescission, and not as to their 
timely and seasonable performance. 

But passing this, a fatal error was committed on 
the trial, in the exclusion of evidence offered by the 
defendants. The assignment and transfer to the plain- 
tiff was of an undivided share or interest in certain 
property, and entitled him to a proportionate number 
of shares of the capital stock in the Collins Oil Com- 
pany, an incorporated association, when the corpora- 
tion should be fully organized and prepared to issue 
stock certificates. 

The capital stock of the corporation represented the 
interests of the proprietors of the property, of whom 
the plaintiff became one by his purchase of the defen- 
dants, and when he should receive his stock certificate, 
that, rather than the assignment and transferfrom the 
defendants, would represent and evidence his owner- 
ship of the property and interests purchased. The cor- 
poration was organized and stock certificates were 
issued to the owners in October, 1865. The defendants 
offered to show that the plaintiff applied at the office 
of the company for his stock, and that it was delivered 
to him in fulfillment of the contract of purchase from 
the defendants, and that he had accepted it and kept 
it, and had never returned it or canceled it, or offered 
so to do. The evidence was excluded upon objection 
by the plaintiff. 

It was said by beth counsel, and such would seem to 
be the fact from the evidence, that the plaintiff received 
bis stock certificate after the commencement of 
this action. If so, it was necessarily after he had 
knowledge of the fraud of which he complains, and 
the act was a ratification and affirmance of the con- 
tract. He could not, with knowledge of the fraud 
which had been practiced upon him, take any benefit 
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under the contract or change the condition of the prop- 
erty, the subject-matter of the contract, and then 
repudiate the contract. The taking of a benefit is an 
election to ratify it, and concludes him. He cannot be 
allowed to deal with the subject-matter of the contract 
and afterward disaffirm it. The election is with the 
party defrauded, to affirm or disaffirm the contract, 
but he cannot do both. Massor v. Bovet, 1 Den. 69. 

By accepting the stock certificate, he elected to abide 
by the purchase. But if the certificate of stock was 
received before the commencement of the action and 
before the plaintiff had knowledge of the fraud, he was 
bound upon a rescission of the contract to restore to 
the defendants all that he had received from them and 
all that he had acquired under it — to place the defend- 
ants in statu quo, as near as practicable. The law not 
only requires a disaffirmance of the contract at the 
earliest practicable t after discovery of the 
cheat, but a return of all that has been received under 
it, and a restoration of the other party to the condition 
in which he stood before the contract was made. 

To retain any part of that which has been received 
upon the contract is incompatible with its rescission. 
Massor v. Bovet, supra; Voorhies v. Earl, 2 Hill, 288. 
Hogan v. Weyer, 5 id. 389. 

The contract, although fraudulent, was not ipso facto 
void, but only void at the election of the plaintiff, and 
a return of what he had received under it. 

Where a party had parted with goods for the note of 
a third person, upon the fraudulent representations of 
the purchaser as to the solvency of the maker, and had 
recovered a judgment upon the note, the court held, 
that he could not rescind the sale without tendering 
an assignment of the judgment. Baker v. Robbins, 2 
Den. 136. 

The evidence offered was material upon the question 
of affirmance of the contract as well as in respect to 
the acts necessary on the part of the plaintiff to a 
rescission of it, and upon the right of the plaintiff to 
recover the money paid, and should have been admitted. 
If the fact had been proved as offered, that the plaintiff 
had received and kept his certificates of stock, a trans- 
fer, or delivery of these certificates, or a tender to the 
defendants was necessary to a complete rescission of 
the contract, and the evidence offered was competent 
and material. 

It follows that the order granting a new trial must 
be affirmed, and judgment absolute given for the de- 
fendants. 

This is a fit case to allude to the hazardous practice 
which is becoming so general, of risking an appeal to 
this court, from an order granting a new trial, with a 
stipulation, made necessary by statute, that in case the 
order is affirmed judgment absolute shall be given 
against the party appealing. There is but a single class 
of cases, and the individual cases coming within it are 
rare in which this course can prudently be adopted. 

It is only proper and admissible when the sole ques- 
tion that can be presented upon the record relates to, 
and will determine the merits of the controversy un- 
embarassed by incidental questions affecting the trial 
but not necessarily decisive of the true merits of the 
litigation. If every fact that can affect the result has 
been upon the trial adjudged favorably to the party 
against whom the new trial has been granted, and no 
exceptions have been taken to the admission or rejec- 
tion of evidence, or to the rulings upon minor or inci- 
dental questions in the progress of the trial, which, 
if well taken, will entitle the exceptant to a new 








trial; in other words, if the objections and exceptions 
taken at the trial, and to the recovery, cannot be ob. 
viated upon a second trial, but the verdict and judg. 
ment must necessarily be adverse to the party against 
whom the new trial has been granted, if the order ang 
decision stand, an appeal from the order, with the stip. 
ulation for judgment absolute in case the order is sus. 
tained, may be advisable. But ordinarily, as in this 
case, there are exceptions, which, if well taken, wil] 
entitle the unsuccessful party to a new trial, but the 
decision of which will not finally or necessarily de. 
termine the merits of the action or the rights of the 
parties, and in such cases the exceptions must be 
clearly frivolous to justify the hazard of an appeal 
from the order granting a new trial, with the consent 
to a judgment absolute upon an affirmance of the order, 
The decision of the questions presented by the record 
in this case was not necessarily fatal to the plaintiff, 
but they are made so by the appeal from the order, 
and the giving of the ordinary statutory stipulation, 
and the plaintiff loses the benefit of a second trial. 

The order must be affirmed and judgment absolute 
for the defendants. 


—__++—__—_ 
FIXTURES. 


NO. Iv. 


Having thus examined, under the foregoing heads, 
what is the nature of the annexation necessary to 
ground the character of a fixture, and what are the 
circumstances which may take away that character 
from a thing in itself sufficiently annexed, it remains 
to consider in favor of what persons a right of remoy- 
ing fixtures exists, what is the nature of that right, 
how far it extends, and what are its effects with respect 
to third persons. 

The most important relation in which this special 
right of removal appears is that of landlord and tenant. 
“Things may be annexed to land for the purposes of 
trade or of domestic convenience or ornament in 80 
permanent a manner as really to form a part of the 
land; and yet the tenant who has erected them is en- 
titled to remove them during his term, or it may be 
within a reasonable time after its expiration.’’ Willes, 
J., in Climie v. Wood, L. R. 3 Ex. 329. 

The rule may come into operation either during the 
tenancy or at its expiration, in an action in the nature 
of waste, brought against the tenant by the reversioner 
in respect of the removal of things which the tenant 
claims to be within the privilege, or in an action by the 
tenant against the landlord for hindering their remo- 
val; and it will be understood that it may equally arise 
between the assignees, whether special or general, of 
the original parties. Except, however, in the cases of 
bankruptcy and a seizure by the sheriff under a fi. fa. 
against the tenant, it most frequently arises after the 
tenancy. During the tenancy it seems that it may also 
arise under the question, whether certain things are or 
are not subjects of distress. This privilege has also 
been mixed up with the question of what are fixtures 
within the classes above referred to; but, as has already 
appeared, recent cases have effectually disentangled this 
confusion, and shown that a decision in favor of the 
removability of a thing by a tenant is no evidence that 
it is not a fixture, although a decision against its re 
movability shows conclusively that it is. 

As determined, then, by these cases, what is the ni 
ture and extent of the tenant’s privilege? In Poole’s 
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Case, 1 Salk. 368, where the sheriff had taken, in execu- 
tion against the tenant, a soap boiler, vats, coppers, 
tables, partitions, and the paving of a courtyard, it was 
held, that ‘‘ during the term the soap boiler might well 
remove the vats he set up in relation to trade, and that 
he might do it by common law (and not by virtue of 
any custom), in favor of trade and to encourage indus- 
try. But after the term they become a gift in law to 
him in reversion, and are not removable; ’’ and further, 
“that the sheriff might take them ir execution as well 
as the under lessee remove them, and this was not like 
tenant for years without impeachment of waste; in 
that case he (Lord Holt) allowed the sheriff could not 
cut down and sell, though the tenant might; and the 
reason is, because in that case the tenant hath only a 
pare power without an interest, but here the under 
lessee hath an interest as well as a power, as tenant for 
years hath in growing corn, in which case the sheriff 
can cut down and sell.”” In Hallen v. Runder, 1C. M. 
& R. 266, where the tenant sued the landlord for the 
price of fixtures bargained and sold by him to the 
landlord on the expiration of his tenancy, Parke, B., 
said (p. 272): “‘ The general rule is, that goods, by being 
affixed to the freehold, become parcel of it, subject to 
the right of the tenant, if he affixed them or purchased 
them, to remove them during the term, or to part with 
them to any incoming tenant.” 

From these cases it appears that the right of the 
tenant is not, as has sometimes been erroneously in- 
ferred from the latter case, merely a right to remove, 
but also an interest; and that the fixtures subject to 
this right do not become the landlord’s during the 
continuance of the period for exercising that right, but 
remain the tenant’s till its expiration; otherwise the 
plaintiff in Hallen v. Runder could not have recovered 
for the price of fixtures bargained and sold, but only 
under the count for a price agreed to be paid for aban- 
doning them. By virtue of this interest the tenant 
may separate them during the term, “and thus”’ (as 
was said in Hallen v. Runder, at page 275, following the 
words of Gibbs, -C. J., in Lee v. Risdon), “‘reconvert 
them into goods and chattels.”’ 

Further, although by annexation they have lost their 
quality of goods and chattels (Lee v. Risdon), yet the 
right to them is not an interest in land, and is not, 
therefore, within the 4th section of the statute of 
frauds, but will pass by parol contract of sale, and an 
agreement for their sale will be binding though unwrit- 
ten. The latter point was decided in Hallen v. Runder; 
the former at nisi prius ina decision which, as applied 
tothe case in hand, is of doubtful authority. In that 
case (Petrie v. Dawson, 2 C. & K. 138) a verbal agreement 
for the sale by the reversioner of a fixture then in the 
possession of a tenant, who had not put it up, but to 
whom it had been demised, was sustained on the 
ground that it was a trade fixture. Now, however true 
itmight be that a landlord could, without writing, sell 
his interest in a removable fixture erected by the ten- 
ant— that is, the interest he would acquire in the event 
ofthe tenant not removing it—it would not follow 
that he could so deal with a thing actually affixed, and 
included in the demise, and which would be part of 
the demised hereditaments, though mere chattels so 
demised would not. Robinson v. Leroyd, 7M. & W. 48. 
And since the interest of the landlord in a fixture put 
uw by the tenant when he had actually acquired it, 
Would be his interest as owner of the hereditaments, 
tince he must claim it on the ground of its being part 
of them, and would own it by virtue of his title to 





them, it is difficult to see how even the lesser proposi- 
tion, that he could before severance pass such a fixture, 
by means apt only for the conveyance of chattels, can 
be maintained. 

Thus, then, during the period within which the ten- 
ant has the right of removal, he has an actual interest 
in the things affixed by him or purchased by him as 
fixtures; an interest which is neither an interest in 
chattels nor an interest in land, but it is a chattel in- 
terest in things for the time being affixed to land; an 
interest by virtue of which those things may be bar- 
gained and sold by him, and will pass to his assigns in 
bankruptcy.” ‘‘ Certainly it is an interest of a peculiar 
nature, in many respects rather partaking of the char- 
acter of a chattel than of an interest in real estate” 
(per Williams, J., in London and Westminster Loan 
and Discount Company v. Drake, 6 C. B. (N. 8.], 798), so 
singular that, on the one hand, in the case cited, a con- 
veyance of fixtures by a tenant was held not to be de- 
feated by his surrender of his term, on the ground that 
it was, as it was there expressly called, ‘a right or in- 
terest in land,” and that, on the other hand, removable 
fixtures may be seized under an execution of fi. fa., as 
included in the tenant’s ‘‘goods and chattels,” as was 
decided in Poole’s Case, and as has been ever since 
practiced and allowed. Whether and how far such fix- 
tures are distrainable is, as has been seen, not clear. 

This right of the tenant is, however, so frequently 
affected by special stipulation, that it is proper to no- 
tice such decisions of general application as have been 
made upon this head. The stipulation on which ques- 
tions have usually arisen is to the effect that the ten- 
ant shall repair, and at the expiration of his term yield 
up, all ‘‘erections,”’ ‘‘buildings,’’ ‘“ improvements,”’ 
‘*fixtures,’’ on the premises, whether already there at 
the time of the demise, or placed there afterward by 
the tenant. The effect of such a stipulation as to 
things clearly within it was considered in Dumergue v. 
Rumsey, 2 H. & C. 777, and it was there held, that it 
made the fixtures, which it referred to, no longer the 
subject of seizure under an execution against the ten- 
ant; in fact, the landlord’s title is by means of it 
accelerated, and the things affixed become at once his 
property and a part of the thing demised. 

The construction of such a stipulation depends upon 
its terms. The cases of Earlof Mansfield v. Blackburn, 
6 Bing. (N. C.) 426, where, in a demise of saltworks, salt 
pans were held to be included in a covenant to yield up 
the “‘works;” Thresher v. East London Water Works 
Cumpany, 2 B. & C. 608, where a tenant who had cove- 
nanted to yield up all buildings’ was not allowed to re- 
move limekilus, erected by him under an earlier lease, 
and actually included in the existing one; Hazlett v. 
Bush, 18 C. B. 893; West v. Blakeway, 2M. & G. 729; 
Penry v. Brown, 2 Stark. 403: and Martyr v. Bradley, 
9 Bing. 24, where the tenant covenanted to yield up all 
“erections and improvements,’’ and was held not enti- 
tled to remove, in the first case plate glass windows; 
in the second, a greenhouse and vineries; in the third, 
a verandah; and in the fourth, a pair of new mill- 
stones; and Naylor v. Collinge, 1 Taunt. 19, where the 
tenant covenanted to leave all “ buildings and erec- 
tions,’’ all turned on their own peculiar phraseology. 
The only points-of interest determined by them are, 
that, on the one hand, such covenants will not be read 
as though removable fixtures (whether removable on 
the ground of ornament or trade) were to be excluded 
from them; and that, on the other hand, as shown by 
the case last cited, and by Beaufort v. Bates, 10 W. R. 
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200, 3 De G. F. & J. 381, such covenant will not, without 
express words, be taken to apply to mere chattels, not 
being fixtures at all, and it was accordingly there held 
not to include tramplates fastened to sleepers merely 
resting on the ground, or buildings resting upon 
wooded blocks or pattens laid upon the ground (and 
such were apparently the buildings in Deanv. Allalley, 
8 Esp. 11. If, however, in such a covenant the word 
* fixtures’’ is used, it has been settled by Elliott v. 
Bishop, 11 Ex. 113; Summer v. Bromilow, 11 Jur. 481, 13 
W. R. C. L. Dig. 68; and Dumergue v. Rumsey, 2 H. & 
C. 777, that that term will not include removable fix- 
tures, and that the covenant will only be read as giv- 
ing an additional cogency to the tenant’s obligation to 
yield up the landlord’s fixtures, unless some circum- 
stance shows that a different sense was attached to it 
by the parties. Such a circumstance, it was argued, 
existed in Bishop v. Elliott, from the fact the words 
“marble chimney-pieces ’’ occurred in the specific enu- 
meration of articles which preceded the words “and 
other fixtures ;’’ but the court held that those words 
only referred to such ordinary marble chimney-pieces 
as a tenant would not have a right toremove. See the 
case as cited below. 

Lastly, with respect to things included in such stipu- 
lations, and which, like fixtures existing at the time 
of the demise, and included in it, are a part of the 
inheritance (Storer v. Hunter, 3 B. & C. 368); they are, 
on their wrongful severance by the tenant, restored to 
the condition of goods and chattels, and an immediate 
right to their possession vests in the landlord. See 
Farrant v. Thompson, 5 B. & A. 826. 

It should be added that, from the right of the land- 
lord being decided and affirmed on the footing of such 
a stipulation, it can by no means be safely inferred 
that the things in question would otherwise have been 
removable, still less that they were not fixtures. — 
Solicitor’s Journal. 

(To be continued.) 


———  o>e  ~——— 
CONTRACT FOR SALE OF LAND. 


LONG v. HARTWELL, ADMINISTRATOR, ETC.* 


Authority to agent to make executory contract for the 

sale of land may be by parol. If in such case he makes 

contract under seal, it is not valid as a sealed instrument, 
but is good as a simple contract. 

. The general rule is, that acceptance of a deed for land is 
to be d d fulle tion of an executory contract to 
convey. Covenants collateral to the deed are exceptions 
to this rule. Also, where the stipulation is to do a series 
of acts at successive periods, or distinct and separable 
acts to be performed simultaneously, the executory con- 
tract becomes extinct only as to such of its parts as are 
covered by the conveyance. 

8. A substituted performance agreed upon by parol, actually 

and fully executed by vendor and accepted by vendee, 

may be set up in defense at law in a suit on a written 
contract, within the statute of frauds. 

If vendor or vendee wishes to enforce contract against 

the other, he immediately makes his part of the agree- 

ment precedent. 


Error to Hudson circuit court. 

On the 15th of March, 1866, Nathaniel O. Carpenter 
and Patrick Long entered into the following articles 
of agreement, viz.: ‘‘ Articles of agreement made and 
entered into on the 15th of March, 1866, between, etc., 
in manner and form following: The said party of the 
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first part, in consideration of the sum of $100 by him 
duly paid, hereby agrees to sell unto the said party of 
the second part, all that certain piece or parcel of land, 
with the two story dwelling-house thereon, situate oy 
the north side of Clinton avenue, in the city of Hud. 
son, and known on a map made by Clark & Bacot ay 
lot No. 44, being property formerly owned by Johp 
Riley, which, with the lot adjoining the premises de 
scribed, is property herein contracted for, for the sum 
of $850, which the party of the second part hereby 
agrees to pay to the said party of the first part as fol. 
lows: $100 on the signing of the agreement, the receipt 
of which is herein acknowledged; $450 on or before 
the second day of April next, and to give a mortgage 
for the balance, payable in three years from date, with 
interest payable semi-annually, with the privilege to 
pay before the expiration of the time mentioned. 

“And the said party of the first part, on receiving 
such payment at the time and in the manner above 
mentioned, shall, at his own proper costs and expenses, 
execute, acknowledge and deliver to the said party of 
the second part, or to his assigns, a proper deed for the 
conveyance and assuring to him the fee simple of the 
said premises, free from all incumbrances, which deed 
shall contain a general warranty and the usual full 
covenants. 

**And it is understood that the stipulations afore- 
said are to apply to and bind the heirs, executors, ad- 
ministrators and assigns of the respective parties. 

“Tn witness whereof, the parties to these presents 
have hereunto set their hands and seals the day and 
year first above written. 

“JOHN H. PLATT, [1.s8.] 
“Agent of Nathaniel O. Carpenter. 
“PATRICK LONG. [1.8.] 
“Sealed and delivered 
in the presence of 
“ JoHN H. PLATT.” 

Afterward, in the term of May, 1860, Patrick Long 
brought suit in the circuit court of the county of Hud- 
son against Samuel S. Hartwell, administrator of said 
Nathaniel O. Carpenter, then deceased, to recover 
damages for an alleged non-performance of the con- 
tract. The declaration set out the agreement as above, 
and then alleged and set forth, that although he, said 
plaintiff, did pay to the said defendant the said sum of 
$100 on the signing of the said agreement, and $450 on 
or before the 2d day of April next, after the signing of 
said agreement, and did give a mortgage for the bal- 
ance of the said sum of $850, payable, etc., as in said 
writing of agreement mentioned, yet the said defend- 
ant, although, etc., did not deliver to the said plaintiff 
a proper deed conveying to him the fee-simple of the 
premises, free from ‘41 incumbrances, but refused so 
to do, etc., contrary to said agreement, etc., by reason 
whereof he has been deprived of all the benefit and 
advantage which would have arisen from the comple- 
tion of the said purchase, and has been put to large 
expense in endeavoring to complete said purchase, to 
wit, $500. 

The defendant pleaded the general issue and gave 
notice: 

1. That said Platt was not his agent, and had no 
authority to make and execute such article of agree- 
ment as the one declared on. 

2. That after making said alleged agreement, to wit, 
on the 2d of April, 1866, the defendant, with his wife, 
made and delivered to Mary Long, the wife of the 
plaintiff, at the solicitation and request of the said 
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plaintiff, a deed of conveyance of the said premises, in 
the said declaration mentioned, or to so much or such 
part thereof as the said defendant had previously 
promised to sell and convey, and the said plaintiff 
thereupon accepted and received said deed of convey- 
ance in full satisfaction and discharge of the said sup- 
posed article of agreement, etc., and the said plaintiff, 
together with his wife, then and there made and deliv- 
ered to the said defendant a mortgage, upon the said 
premises so conveyed by the said defendant to the said 
Mary Long as aforesaid, to secure the payment of the 
said sum of $350 mentioned in said declaration. 

The cause was tried at the Hudson circuit court. 
The plaintiff produced the agreement, and proved the 
execution of it by the subscribing witness. He offered 
in evidence, also, adeed of conveyance made by N. O. 
Carpenter and wife, to Mary Long, wife of Patrick 
Long, dated April 4, 1866. It was admitted by the 
counsel of the defendant below, that $450 was paid by 
the plaintiff to N. O.. Carpenter at the time of the de- 
livery of the deed, and a mortgage given by Long and 
wife to the said Carpenter, upon the premises described 
inthe deed, to secure the payment of $300, and that 
the interest thereon had been duly and regularly paid 
since that time. 

The defendant below moved to nonsuit the plaintiff, 
onthe ground that asswmpsit would not lie on an in- 
strument under seal; and also, that the delivery of the 
deed to the wife of the plaintiff, and the acceptance by 
the plaintiff of such deed of conveyance for and in 
behalf of his said wife, was a full compliance with the 
terms of said agreement or contract in writing, and 
that the plaintiff was estopped from denying it; that 
by the acceptance of the said deed, the agreement, if 
valid, was merged in said deed, and, in the absence of 
fraud, no action could be maintained on it; that, to 
entitle the plaintiff to recover, he must show that 
before suit brought he had tendered a deed for the 
premises to the defendant’s intestate, with a request 
that he should execute and deliver it to him in pursu- 
ance of said contract. 

The court overruled the motion to nonsuit, and 
charged the jury as follows: ‘‘ The case deals entirely 
with questions of law, and my instructions to you are, 
that the plaintiff is entitled to recover $300, with inter- 
est thereon from the 24th of April, 1866, to the present 
time. 

“Tt appears that the deceased, whose administrator 
the defendant is, agreed in his life-time, through his 
agent, Mr. Platt, to convey two certain lots of land in 
the city of Hudson to Patrick Long, the plaintiff, and, 
in pursuance of those articles of agreement, Mr. Car- 
penter conveyed only one of those lots, and was paid 
the full consideration which he was to receive for the 
two lots. Therefore, he fulfilled his covenant only in 
part, and as to the balance, there was a failure on his 
part to fulfill, and, accordingly, Long got one lot, 
whereas, by the covenant, Long, by his agreement with 
Mr. Carpenter, is entitled to two lots. He is entitled 
to a verdict at your hands for the value of the one lot 
which Mr. Carpenter agreed to convey and which he 
failed to do. 

“The plaintiff not having received the deed for that 
lot is entitled to the value of the lot in place of the lot, 
and the evidence in the case is, that it was worth $300 
at that time; so that, if Mr. Carpenter had fulfilled his 
entire agreement, Mr. Long would have got $300 more 
in value than he did get. Not having got the land 


worth $300, he is entitled to damages in law, and, there- 





fore, my instruction to you is, that the plaintiff is enti- 
tled to recover $300, with interest from the 4th of April, 
1866. 

“Tn regard to the questions of law which have arisen, 
if the defendant’s counsel desires, I will grant him a 
rule to show cause at once, for I have some doubt as to 
whether the acceptance of the deed did not make the 
article of agreement null and void, and whether an ac- 
tion could be maintained under these articles after the 
acceptance of a deed, or he may take a bill of excep- 
tions and assign errors on all points.’’ 

The counsel for the defendant thereupon excepted to 
said charge, and to the other rulings of the court above 
referred to, and a bill of exceptions, embracing all the 
points, was sealed accordingly. 

The jury gave a verdict for the plaintiff for $342, for 
which sum judgment was entered. 

Upon error brought by the defendant below, the 
judgment and proceedings were brought into this 
court, and thereupon the said plaintiff in error assigned 
for error the various points and rulings above excepted 
to. 
Argued at November term, 1869, before the Chief 
Justice, and Depue, Woodhull, and Van Syckel, JJ. 


J. Dixon, Jr., for the plaintiff. 
J. Harvey Lyon, for the defendant. 


VAN SycKkEL, J. John H. Platt, as agent for Na- 
thaniel O. Carpenter, on the 15th of March, 1866, execu- 
ted an agreement in writing, under seal, with Patrick 
Long, by which Carpenter agreed to convey to Long a 
lot of land, with a dwelling-house thereon, situated on 
the north side of Clinton avenue, in Hudson City, 
known as lot No. 44, and also the lot of land adjoining 
thereto, for the sum of $850; $100 of the consideration 
money were paid at the signing of the articles; $450 
were to be paid on or before April 2d, 1866, when the 
deed was to be delivered; and the balance of the pur- 
chase-money secured by a mortgage on the premises to 
be conveyed. On the 4th of April, 1866, Long having 
paid Carpenter $450, he executed to the wife of Long a 
deed for lot No. 44, and Long and wife executed to him 
a mortgage on the same lot for $300, the balance of the 
purchase price. This suit was instituted in the Hud- 
son circuit, to recover from the administrator of Car- 
penter damages for not conveying the lot adjoining lot 
No. 44, and resulted in a verdict for the plaintiff for 
the value of the part not conveyed. 

1. The authority to the agent to execute the written 
agreement having been by parol, it is insisted that it 
does not bind the principal. Our statute of frauds does 
not require the agent’s authority to make a contract to 
convey land to be in writing; it exacts a written con- 
tract, not a written power to the agent. The distinc- 
tion is clearly drawn in the terms of the statute, 
between conveying and contracts to convey land. In 
the former case, under the tenth section, the power to 
the agent must be in writing; while in the latter, under 
the fourteenth section, the words ‘tin writing’’ are 
omitted, and the cases, both in England and this coun- 
try, agree that the appointment may be by parol. 2 
Kent’s Com. 613; 10 Paige, 386; Story on Agency, § 50; 
Brown on Frauds, § 370, note 2. The fact that the con- 
tract in this case was sealed by the agent does not 
vitiate it. There is no doubt about the general rule 
that a power to execute an instrument, under seal, must 
be conferred by an instrument of equal solemnity. If - 
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the writing given by the agent be under seal, and that 
be essential to its validity, the authority of the agent 
must be of equal dignity, or it cannot operate. Here 
a seal was not vital to the contract; there was no 
authority to the agent to attach a seal, therefore the 
seal is of no value, but the power to execute the con- 
tract without seal having been ample, so far it becomes 
the act of the principal, and inures as a simple contract. 
2 Kent’s Com. 613; Lawrence v. Taylor, 5 Hill, 107. 

2. Was the stipulation in the executory contract that 
the vendor would convey two lots merged in or ex- 
tinguished by the acceptance of the deed conveying 
only one lot? 

The general rule will not be questioned, that the ac- 
ceptance of a deed for land is to be deemed prima facie 
full execution of an executory agreement to convey, 
and thenceforth the agreement becomes void, and the 
rights of the parties are to be determined by the deed, 
not by theagreement. Covenants collateral to the deed 
are exceptions to this rule, and cases may be stated 
where the deed would be considered only in part exe- 
cution of the contract. 

In cases where the clause in the agreement stipulat- 
ing that the tract contains a certain number of acres 
is omitted in the deed, no action will lie on the agree- 
ment for deficiency in quantity. Houghtaling v. Lewis, 
10 Johns. 297. 

So, where in the deed there is an absence of cove- 
nants against incumbrances, the vendee cannot resort 
to the contract. Until consummated, an executory 
contract is subject to modification. In all cases, the 
deed when accepted is presumed to express the ultimate 
intent of the parties with regard to so much of the con- 
tract as it purports to execute. The acceptance of a 
deed conveying the whole premises without the 
covenant as to quantity, or against incumbrances, 
raises the presumption that the grantee agreed to take 
title at his own risk as to quantity or incumbrances, 
or he would have rejected it. These contracts in this 
respect are a unity, and not distinct or separable in 
their provisions, and, if executed at all, it is necessarily 
an entire execution. This reasoning will not apply to 
cases where two things are to be conveyed by distinct 
acts. The conveyance of one would purport to be only 
in part execution, and should not be held to destroy 
the vitality of the contract so far as relates to the part 
unexecuted. 

(To be continued.) 
— --— >o ——— 


THE COMMISSION OF APPEALS — SPECIAL 
CALENDAR. 


The following communication from the clerk of the 
commission of appeals will be interesting to lawyers 
and litigants: 

OFFICE OF CLERK OF COMMISSION OF APPEALS, } 

ALBANY, November 28, 1871. 

The commissioners of appeal have deemed it unad- 
visable to make up a new general calendar for 1872, and 
have therefore decided that all causes on the present 
general calendar undisposed of, except such as have 
been passed, may be heard without further notice. All 
eauses not on the present calendar, and all passed 
causes will be placed thereon, if regularly noticed on or 
before the 15th day of December, 1871. 

There will be, for the better convenience of the court 
and bar, a special calendar made up for the January 
term of the first hundred, consisting of the preferred 

and reserved causes, and also of such others as may be 





noticed which by date of filing return are entitled to 
priority. Causes on the special calendar will be desig. 
nated by their present number on the general calendar, 
New and passed ones will be put in halyes. 
The next term of the commission will commence-vn 
the first Tuesday of January, 1871. 
W. H. BENJAMIN, Clerk. 


—_—_ e+e —___ 


BOOK NOTICE. 


A Selection of Cases on the Law of Contracts, with 
references and citations, by C. C. Langdell, Dane 
fessor of Law in Harvard University. Pre- 

— for use as a text-book in Harvard Law School. 
ston: Little, Brown & Company, 1871, pp. 1022. 

Mr. Langdell’s idea is a happy one — law, like most 
other sciences, can be better taught by combining 
the abstract with the concrete, the theoretical with the 
practical. This is precisely what this work does. The 
student is not left to con over and endeavor to com- 
prehend the isolated principle evolved from the cases, 
but he discovers in what manner and upon what facts 
the cases arose, and how the principles came to be de- 
cided. 

The work is divided into three chapters. The first on 
‘*Mutual Consent; the second on “Consideration ;” 
and the third on ‘‘ Conditional Contracts.”’ These chap- 
ters are subdivided into sections. Under each subject 
are classified ‘‘ all the cases which have contributed in 
any important degree to the growth, development or 
establishment of any of its essential doctrines.”’ The 
cases are arranged in chronological order, and have 
been selected from the English and American reports. 

Every student of the law who desires to acquire a 
clear conception of the settled principles of the law of 
contracts—and we should hope that every student 
would so desire — should take this as his first book on 
the subject; should carefully study the cases, the facts 
and the opinions, and evolve for himself the principle 
established. Afterward in studying the text-books, 
he should make this a subject of constant reference 
for illustrations. 

But not alone to the student will this work prove 
useful. The practitioner will certainly find it of con- 
stant and great value in the daily duties of his pro- 
fession. 

The cases have been selected with excellent judg- 


ment. 
——__+e—___ 


ANECDOTES OF JUDGES. 


A writer in London Society tells some good stories 
of English judges — among them the following: 

Baron Alderson, learned, gentle and good, could 
make puns, and had much drollery. A juryman once 
said that he was deaf in one ear. ‘‘ Well, then,’’ said 
Alderson, ‘‘ you may leave the box, for it is necessary 
that a juryman should hear both sides.”’ 

There was alittle stir one day in Lincoln’s Inn, when 
a vice-chancellor requested a gentleman who had 
strolled into the court to come up and take a seat on 
the bench. At least he told the registrar to bear the 
message, who was disgusted at what he considered an 
unofficial proceeding. The stranger so deservedly 
honored was Macauley. 
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JUSTICES’ COURTS. 

In our issue of November 11, we noticed what 
seemed to us to be the short-comings of the system 
of justices’ courts in force, at the present time, in 
New York, and, substantially, in most other States. 
We did not, however, indicate any remedy for such 
evils as we claimed existed. We are confident, how- 
ever, that they are not remediless, although it may 
be difficult to reach some of them by legislation, so 
long as one of their chief causes, namely, the choice 
of justices by popular vote, is a constitutional neces- 
sity. 

Of course, every evil complained of springs from a 
certain cause, or combination of causes, the taking 
away of which will, in all probability, remove the 
evi. But such action may, while removing one 
fault, be productive of an amount of harm which 
would render it wholly unadvisable. In doing away 
with what we do not approve in these institutions, 
we must take care and not destroy the institutions 
themselves. The faults of justices’ courts, however, 
are radical, and any measures designed to eradicate 
them must also be radical. Half-way changes will 
accomplish little good. 

The constitution of the State (art. 6, § 18) indicates 
in what manner justices of the peace in the several 
towns shall be chosen, and the length of their term 
of office: “The electors of the several towns shall, 
at their annual town meeting, and in such, manner as 
the legislature may direct, elect justices of the peace, 
whose term of office shall be four years.” It is left to 
the legislature to regulate their number and classifi- 
cation by law. 

The judiciary system of the State ought to be har- 
monious. An inferior court ought to resemble a 
superior one just as nearly as possible. Its organi- 
tation, modes of procedure, rules of evidence, and 
every thing else, if not precisely the same, should be 
malogous to those of the other. We have, in this 
State, a court of record, the supreme court, having 
original jurisdiction, with a certain organization, and 
asystem of practice. We have an inferior court, not 
of record, the justices’ court having original jurisdic- 
tion, with a different system of practice, and organized 
in an entirely dissimilar manner. Now, we believe, 
the justices’ court should be to the county what the 
spreme court is to the State. To some extent it is 
%0, but we think the resemblance should be carried 
further. 

There are at present four justices elected in most, 
ifnot all, the towns of the State. We would favor a 
reduction of the number. In a town of less than four 


thousand inhabitants only one justice should be 
chosen, and only one allowed for each four thousand 








or fractional part in excess of four thousand, or its 
multiple. In cities the same rule might be applied to 
wards, This would, of course, reduce the number of 
justices in the country, but there would be enough 
to do the necessary business. 

The justices elected should have power to try 
causes in any town or ward in the county, and should 
be required to hold regular courts in each town as 
frequently as the business of that town might neces- 
sitate, something after the manner of the circuit courts. 
They should receive a-per diem allowance, or annual 
salary, from the county, and should be allowed ne 
fees for services in any case coming before a justice 
of the peace in the county. Such a plan as this 
would, we are confident, do away with much of the 
local favoritism, and certainly with some of the expense 
to suitors. It may be said in regard to the last mat- 
ter that those who go to law should foot the bill. 
They do not, however, in the higher courts, and there 
is no equity in compelling them to do so in the 
inferior. Besides, justices, even now, are paid consid- 
erable sums by the county for criminal and other 
public duties; we are not sure but enough to afford 
liberal salaries to the reduced number of officials pro- 
posed above. 

The holding of regular courts, as suggested, would 
be a boon to many attorneys, and would deprive 
some local pettifoggers of a means of annoyance by 
procuring the appointment of unseasonable times for 
the trial of causes. 

The practice of the court should be made more 
analogous to that of courts of record. Parties ought 
to be allowed to appear by attorneys in the same 
manner as in other courts. Every attorney in the 
supreme court, practicing in the county, should have 
the right to issue original process, returnable at a 
regular court, and each justice process returnable 
before any other in the county; service and proof 
of it by the same persons and in the same manner as 
in courts of record. Attorneys should be allowed to 
issue executions. The necessity or excuse for a great 
portion of justices’ fees would thus be done away 
with, and the fees of constables reduced to a mini- 
mum, There would then be no need of any expense 
for official services in cases settled before trial. 

The pleadings, instead of being oral, as they now 
are, ought to be written and verified. At the present 
time a plaintiff need not disclose his real cause of 
action until the trial, as he can declare upon every 
kind of action triable in the court, and offer proof 
eoncerning only one of them. The defendant has 
an equal chance. He can set up every conceivable 
defense, no matter how contradictory, and the plain- 
tiff cannot know, until the trial is ended, what defense 
it is proposed to rely upon, The verification of plead- 
ings would dispense with this difficulty, as neither 
plaintiff nor defendant would usually be willing to 
commit perjury for the sole purpose of mistifying his 
adversary. It would also diminish the number of 
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trumped up suits which now abound in justices’ 
courts, and, for the most part, do away with sham 
defenses. Legitimate claims, and those believed by 
their owners to be such, would not be prejudiced, 
neither would defenses of like character. 

In order to prevent the bringing of suits on ficti- 
tious claims, the plaintiff might be required to deposit 
before the issue of the summons, with the justice of 
the town where it is made returnable, a verified com- 
plaint. If the summons is issued in another town 
than that where it is to be returned, the deposit could 
be made by placing the complaint in the post-office 
properly directed to the justice, the return day in such 
case being required to be more remote. 

Joining of issue could be made by filing with the 
justice on or before the return day a verified answer 
or demurrer. Similar requirements as to a reply to 
those now in force in the supreme court should exist. 
Adjournments would be necessarily to the next reg- 
ular court to be held in the same town. The neces- 
sity of verifying pleadings would, however, diminish 
the number of adjournments, as most judgments 
would be taken by default upon the return day. 
Judgment by default could be taken, as it is at present, 
at a special term of the supreme court, where no 
answer has been put in, or at circuit when the party 
does not appear. 

The plaintiff must at present sue in certain towns 
or the justice does not acquire jurisdiction. We 
would make the summons returnable in either the 
town where the plaintiff or defendant resides or has 
a place of business. There being no necessity of 
finding the justice of either town, and the holding 
of the court being regular, the return day can be fixed 
with reference to such holding. There is even now 
no sense in giving a plaintiff the chance of half a 
dozen towns to sue in. Where both parties reside in 
the same town there is no call for them to go else- 
where to settle their quarrels, and when the plaintiff 
resorts to an adjoining town to commence a suit it is 
generally for the purpose of giving the defendant 
trouble. If, however, a summons is made returnable 
in the wrong town, the court should still retain juris- 
diction, the remedy of the party objecting to the 
venue being by application to the county court for a 
change of venue to the proper town. 

Justices should be required not only to keep a 
docket, as now, but to take minutes of the evidence 
given in trials before them. This is to-day done in 
fact by most justices, though not required by law. 

The prevailing party should recover some costs as 
compensation for the trouble he has been put to. The 
costs recoverable now hardly cover official fees paid, 
the time and expense incurred by the party being 
borne by himself. The allowance should be limited 
to a few dollars. 

Appeals to the county court could be made in this 
way. The appellant should serve a notice, as at 
present, upon the respondent, together with a copy 








of the pleadings, justice’s docket, and, in case the appeal 
is made on law points only, his minutes of evidence, 
Before serving the notice of appeal the appellant 
should deposit with the county clerk a sum of 
money equivalent to the amount of the costs below, 
and such expense as will accrue for fees in the county 
court. In case the appellant is successful above, the 
deposit, less the fees, should be returned to him, other- 
wise go to the respondent, the county court fees 
being included in his, appellant’s, judgment when he 
succeeds. The requirement of this deposit will pre- 
vent worthless persons appealing, for the purpose of 
delay, and with the additional requirement of security 
when new trial is desired, almost wholly discontinue 
sham litigation. New trials might be granted in the 
county court in cases where the amount litigated 
below was twenty dollars and upward. This sum is 
smaller than the one giving a new trial at present, 
but there will be no appeals upon fictitious demands 
inserted in pleadings for the sake of making an 
appeal. 

We have sketched only the outlines of the changes 
we believe should be made. That a system similar 
to the one indicated, if not giving us more intelligent 
and honest justices of the peace than we have, would 
remove most of the power and temptation to do 
injustice, is, we think, evident. Other systems may 
be suggested that are better calculated to attain the 
desired end. If so, we trust some one of them will 
be in time adopted. What we want is an educated 
and upright inferior judiciary, and we shall gladly 
welcome any measure promising to give us one. 


—— ->eoe — — 


CONSTRUCTION OF WILLS. 
No. I, 


The doctrine of interpretation by the context, 
as applied to wills, is virtually identical with the rule 
that a testator’s general intention is to be deemed 
paramount to his particular intention. See Roddy v. 
Fitzgerald, 6 H. L. ©. 877. Both rules are examples 
of the general principle of cy pres. or approximation. 
Where every clause cannot receive its plain gram- 
matical construction, a balance is struck, so to speak, 
and the meaning of a particular clause is determined, 
not merely by the meaning of the particular terms 
used, but also by reference to every other clause in 
the same document so far as the rules of law will 
allow. 

Testing the force of a particular passage, by refer- 
ence to other clauses, is, in fact, a necessary result of 
the rule that a document must be sought to be inter 
preted by means of every statement contained within 
its four corners. The case may be likened to a man- 
sion where the heat of the room containing the fur- 
nace stove is modified by the temperature of the other 
apartments, and conversely ; or, to adopt another anal- 
ogy, the momentum and net effect of a certain clause 
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are influenced by the surrounding clauses, just as the 
path of abody in motion is regulated, not only by the 
primary but also by the disturbing influences that act 
on its velocity and path. The rule excluding parol evi- 
dence does not neutralize disturbing influences, but 
merely confines them within limits set by the context. 
The context, however, can always modify a passage in 
a will both directly and also by affording a wider basis 
for the adduction of extrinsic evidence. 

This modifying influence of the context may greatly 
alter the primary meaning of a particular passage. 
For, observe the contest is between two inconsistent 
primary constructions of two distinct clauses in the 
same document. Both of such primary meanings can- 
not prevail. The obvious alternative is a compromise. 
One written sentence is opposed to another if the 
grammatical sense if the terms used be alone regarded. 
Therefore, ut res magis valeat, instead of canceling 
either or both, one or both are cut down to denote 
ideas and objects different from their primary ones. 
Even technical words will be despoiled of their special 
force when “from other words it is very clear the tes- 
tator meant otherwise.” Lord Wensleydale in Roddy 
v. Fitzgerald, 6 H. L. C. 877; Doev. Gallini, 6 B. and 
Ald. 640. 

In construing a will, however, the legal relations of 
the context to a particular passage are different in 
many respects from the relations which the context 
would bear to a similar clause in a deed. Sometimes 
the context will control and cut down the meaning 
of a particular sentence in a deed, but frequently it 
will not have this effect, but will itself be wholly 
rejected as repugnant and void. It is not pertinent 
to the subject-matter of this essay, to point out the 
cases in which the premises of a deed will be con- 
trolled by the habendum or subsequent parts, and 
also those cases in which the premises remain in- 
separable. Suffice it to say on this point that, as 
regards wills, the context can almost always modify 
and even wholly destroy the meaning of a preceding 
passage. There is no exception whatever to this 
rule of testamentary interpretation; provided, that 
the context in question is not tainted with some 
inherent inability arising from a violation of a rule of 
public policy or else the testator has used technical 
phrases in a manner that indicate he was not inops 
consilii or unacquainted with the legal significance of 
the terms employed by him. In the latter case the 
context is sometimes not sufficiently strong to control 
the meaning of the technical terms. But had the 
testator wished to do so, there is no legal fetter on 
his discretion to declare his intention in any terms he 
pleases. 

We may observe that, in construing a particular 
phrase in a statute, reference cannot be had to the 
context, if a certain inflexible meaning is given by 
the interpretation clause to the terms in question. 
Most interpretation clauses, therefore, provide that 
the terms therein defined are to be so understood 








only where the nature of the subject-matter or the 
context does not imply any thing to the contrary. 

Fearne, in his work on Contingent Remainders, 
devotes much space to discussing the effect that ought 
to be given by the court to an ignorant use of tech- 
nical expressions by a testator. Now, surely, there 
ought never be a doubt that the function of the court, 
in such a case, is to ascertain, not what the technical ° 
meaning of the words is, but what was the sense in 
which they were used by the testator. He trifles with 
edged tools, but the court ought, by the benefits of 
its interpretation, to heal the wounds he otherwise 
would inflict on his inheritors. In short, as rules of 
law, as distinguished from rules of public policy, are 
at the mercy of a testator a fortiori, his intention 
ought not be defeated by any regard to his use of 
technical terms, where the context shows that he 
intended an untechnical and common use of them, 
As the grammatical meaning of a clause or term will 
be transmitted, by the context, into 4 secondary sense 
of the words used, so, pari ratione, even technical 
phrases ought to be understood or used only in a vul- 
gar way, where there are reasonable indications that 
the testator so intended to use the terms of art. The 
authority of Fearne, however, seems to have bent the 
courts toward giving technical phrases, in a will at 
least, their full weight. 

For instance, Lord Kingsdown in Zowns v. Went- 
worth, 11 Moo. P. C. C, 526, expressed an opinion that 
“when a rule of law has affixed a certain determi- 
nate meaning to technical expressions, that meaning 
must be given to them, unless the testator has, by his 
will, excluded, beyond all doubt, such construction.” 
His lordship here intimates an opinion that the use 
of a technical phrase, such as “heirs of the body,” 
affords stronger evidence of a testator’s intention, and 
can be less easily cut down in meaning, than if the 
phrase were one of less legal significance. See Brock 
v. Norton, 1 B. & P. 57; Thelusson v. Woodford, 4 
Ves, 329; Jesson v. Wright, 2 Bligh, 1. 

The courts, indeed, indicate a disposition to place 
the word “issue,” in a will or a bond with the phrase 
“heirs of the body.” Yet, the cases establish cer- 
tain marked distinctions between the ordinary term 
“issue,” and the more technical phrase, “heirs of the 
body.” Lees v. Mosley, 1 Y. & C. 589, is a leading 
authority for this position, and shows that a less em- 
phati¢ context will suffice to convert “issue” into a 
word of purchase than is necessary to change the 
meaning of the technical words “ heirs of the body.” 
For instance, words of instruction, such as “share 
and share alike as tenants in common,” added after a 
limitation to “heirs of the body,” will not render the 
word “heirs” a term of purchase. But words of 
distribution and of limitation annexed to a devise to 
issue were held in Lees v. Mosley, ut sup., to consti- 
tute the issue purchasers. And latterly, words of 
distribution alone, such as occur in Jesson v. Wright, 
ut sup., will render the issue purchasers if the devise 
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to them be in fee. Huckley v. Maulley, 3 Bro. C.C. 
82; Montgomery v. Montgomery, 3 Jo. & Lat. 47; 
Crozier v. Crozier, 3 D. and War. 373; Kavanaugh v. 
Morland, Kay 16; Roddy v. Fitzgerald, 6 H. L. C. 823. 

The case of Hicks v. Tullitt, 3 DeG. M. and G. 782 ; 
18 Jur. 915, implies that the primary meaning of a 
word, whether it be technical or common, can never 
be relinquished for the secondary meaning unless all 
doubt is removed by the context that the testator used 
the term in its secondary sense. Lord St. Leonards, 
in Gray v. Pearson, 6 H. L. C. 61, thus expresses him- 
self on this point: “Nobody is more disposed than I 
am to abide by clear words, and to give to them their 
natural and grammatical meaning. ButI never did 
and I never can come to this conclusion, that the 
words of a will cannot admit of modification accord- 
ing to the real intention of the testator, as you find it 
from other expressions or from the whole context of 
the will. 

“Tt is difficult to lay down any abstract rule upon 
the subject, but where I find the intention, and I find 
words pointing out the intention, and that, if I give to 
the words their simple meaning according to grammar 
and according to their plain prima facie import, I 
defeat the intention, I hold that I am bound by 
every rule, both of law and equity, to see whether I 
cannot give to them, by natural construction, an 
import which will effectuate and not defeat the inten- 
tion.” The intention, however, must be clearly indi- 
cated by the context. This is shown by the cases 
cited. But the intention when once clearly shown by 
the context will, as Lord St. Leonards observes, then 
overrule all particular phrases to the contrary. 

Here, Lord St. Leonards does not distinguish be- 
tween a technical phrase of law and technical phrase- 
ology of any other kind. It seems clear, indeed, that 
the intention of the testator, if proved by the context, 
will equally control the meaning of any technical 
terms. Ina deed, no doubt, the construction might 
be very different and the magic phrase, “heirs of the 
body,” might carry a fee-tail that would not be con- 
trolled by a subsequent limitation of the same land to 
the same donee for life only. But, in a will, all clauses 
have only the same weight. The last sentence may 
be read as if first, and the first as last, if necessary to 
carry out the testator’s intention; nor can the use of 
technical words wholly impede this reconstruction of 
the phraseology and arrangement of the various parts 
of the will. The technical words will prevail unless 
there is an inconsistency between a technical con- 
struction of them and the grammatical meaning of 
another passage in the will. But this is what happens 
upon every conflict of testamentary sentences, other 
parts must then be read and a balance struck one 
way or the other—to deprive technical words of 
their strict sense will thus be in some cases very 
difficult, and in others very easy. But, on the whole, 
they will, as Lord Kingsdown suggests, be more 
troublesome than ordinary phrases. But there is no 





ground for asserting that the significance of technical 
terms in a will is so extreme as that their strict 
meaning must prevail against strong degrees of col- 
lateral evidence, although these must be, indeed, 
more cogent than would be sufficient to neutralize 
the force of an ordinary expression. 





FEES AND CONSTABLES. 

The most stupid contrivance for making public offi- 
cers negligent in the discharge of their duty, which 
inexperience ever suggested, is found in those laws 
allowing compensation to be determined wholly or in 
part by the number or character of prosecutions for 
violation of the laws, with whose enforcement the offi- 
cial is charged. This compensation is sometimes by 
way of fees, and at others by way of a share in fines 
imposed upon the guilty parties. But, in either case, 
the influence and result is the same. The official 
knows that it is for his interest, pecuniarily at least, 
to have a large business done in prosecuting, which, 
of course, involves a large amount of violation of law. 
The result is, that he cares very much about punish- 
ing, and very little about preventing, unlawful acts. 
Yet, legislative wisdom, when establishing the police 
system which prevails outside of great towns, in this 
and most other States, provided that the conservators 
of the public peace should receive no compensation, 
whatever, if they preserved the peace. It was only 
when the peace was broken that their pay commenced. 
The law, however, has one merit— it is consistent. 
If, by careful diligence, the rural police, known as 
constables, prevent crime, they get nothing. If there 
is a small offense committed, they receive a small 
amount of fees for the services consequent therefrom ; 
if ‘a great offense, a considerable amount, the magni- 
tude of the crime usually determining the magnitude 
of the sum to which they will be entitled. Thus, the 
constable, if he is a mercenary man, will not hope, 
and, probably, not labor, for a decrease of misdemean- 
ors or felonies during his term, although he may do 
all he can to bring the guilty parties to justice after a 
crime has really been committed. 

The law is further consistent in this. If a consta- 
ble, or deputy sheriff, arrests an offender in his own 
neighborhood, he receives only a small sum for mak- 
ing such arrest, but if travel is required, a mileage 
fee, considerably in excess of the usual charges for 
passenger carriage, is allowed. So it is profitable to 
the officer, if a warrant is put into his hands, that the 
person to be apprehended should be discovered at a 
great distance from the county seat. The officer is 
thereby encouraged to allow his about-to-be prisoner, 
if he intends so to do, to escape very far before he lays 
violent hands upon him. Then besides having the sport 
and the reward of traveling, the officer usually gains 
reputation for energy and vigilance in pursuing the 
accused into distant parts, and thus baffling all his at- 
tempts to evade justice, which he would fail to gain if 
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the arrest was made promptly and before the accused 
had time to leave town. We were once told by a police 
magistrate, who had occupied his position some years, 
during a portion of which time arrests in his district 
were made by officers receiving fees and mileage 
therefor, and during another portion by officers paid 
a fixed salary and no mileage, that, under the former 
system, it was ordinarily several days after the issue 
of a warrant before the prisoner was brought before 
him, while under the latter, the warrant was hardly 
out of his hands before an officer appeared with the 
person named, in custody. In the one case the arrest 
was delayed in the hope of an attempt to run away, 
which would give a chance for mileage, in the other 
prompt action was taken to prevent such an attempt. 
This practical result, we have no doubt, has followed 
in every instance where salaried officers have been 
substituted for those deriving their pay from fees. 

The consequence naturally is, that so far as preserv- 
ing public order and preventing crime is concerned, 
our country police officers are absolutely worthless. 
Neither are they of any use to ferret out crime, having 
no special knowledge or ability in that direction. 
Whenever, therefore an offense of unusual character has 
come to light in any part of the country, the police of 
some neighboring city are called upon for help. They 
are also usually relied on to preserve order at large 
country gatherings, not for their number and discipline, 
but merely on account of the greater knowledge, 
skill and readiness they display in preventing disturb- 
ance on such occasions. 

It is said that the percentage of crime in Eng- 
land is twice as great in the rural districts as in 
the metropolis. We have never seen comparative 
statistics of city and country crime in the United 
States, but from observations made in criminal courts, 
in both city and country, we are convinced that the 
country is no more virtuous, proportionally, here, than 
on the other side of the water. Indeed, considering 
the fact that nearly all crimes are made public in 
thickly-settled districts, while in those sparsely settled 
many never come to light, we are not sure that our 
cities are not considerably more than twice as virtu- 
ous as the country portions of our land. This we 
do not believe is because the people dwelling in 
towns are less prone to evil than the others, but 
because police officials in the town strive to prevent 
crime, while in the country they only try to punish it. 

—————_---o——— 
THE RAILWAY PROBLEM. 


One of the greatest politico-commercial problems 
of the age and country is the settlement of the pre- 
cise relations which the government sustains to rail- 
way corporations. 

The problem, in its governmental aspect, involves 
some of the weightiest considerations of constitu- 
tional law ; in its commercial aspect it involves some 
of the weightiest considerations of public welfare 





and the development of trade and commerce. The 
magnitude and importance of the railway interests 
of this country, alone, cannot well be estimated; and 
their influence, not only upon the business and social 
interests, but upon the political affairs of the republic, 
are evident and decided. One of the most potent 
agencies in the propagation of civilization — the right 
arm of material development—is rapidly becoming 
too powerful for the safety of republicanism and the 
integrity of law. The ever-increasing wealth and 
extent of single railway corporations, the ever- 
increasing inducement which single corporations find 
to unite with others, thus forming gigantic com- 
binations, and aggregating, substantially, under one 
management, immense values and instruments of 
commercial power, are not unaccompanied with a 
corresponding oppression of inferior organizations and 
a corresponding influence upon legislative action. 
The aggregation of all power, whether physical, 
psychical, governmental or commercial, goes on under 
invariable laws; and one of the first laws of this 
development of power is, that the desire is directly 
proportional to the amount already acquired, and that 
the ability to augment and appropriate is also directly 
proportioned to the amount already possessed. In 
addition to natural and purely commercial causes, 
very great in themselves, railway corporations have 
thrived and multiplied under legislative favoritism. 
A large part of the extraordinary powers of railroads 
has been solicited and obtained from that body in our 
government which represents the people more nearly 
and directly than any other. It is true, that it is the 
characteristic province of generous, liberal and popu- 
lar government, and quite in conformity with the 
spirit of our institutions, to give full scope to the 
growth of all kinds of useful enterprise, to encourage 
all beneficial industries, to foster all great and noble 
improvements, and to invite competition in further- 
ance of the commercial, industrial and social aggran- 
dizement of the realm. This is one of the legitimate 
and long-exercised prerogatives of governments in 
general, But there is obviously a limit to the encour- 
agement (both in nature and degree) which shall 
flow from public sources into private channels; and 
especially in a government like ours is it desirable 
that the distance between government and people 
should be as great as possible. The individual citizen 
should be left as much as possible to his natural and 
unaided genius, enterprise and ability to develop and 
control the immense resources of this conspicuously 
rich and fertile country. It is, therefore, expedient 
to inquire seriously into the difficulties and possible 
dangers which are apprehended from railway monop- 
olies. It is prudent to inquire whether the ominous 
situation is due entirely to the native enterprise, busi- 
ness capacity and intelligence of private citizens and 
corporations, or to the injudicious and unwarranted 
exercise of governmental aid — whether the fact that 
the Central railroad (New York) controls nearly a 
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thousand miles of railway, and owns capital to the 
amount of more than $100,000,000 within this State 
alone, with organized connections which make a con- 
tinuous line practically under one management, from 
New York city to Omaha, is due entirely and prima- 
rily to the exigencies of trade, and the genius of 
Vanderbilt — whether the fact that the Pennsylvania 
Central has swelled its capital from $20,000,000 to 
$65,000,000 in sixteen years, with its grasp irresisti- 
bly fixed upon $40,000,000 more in New Jersey, and 
with lines of immense value and importance ramify- 
ing the west, practically and prospectively under its 
management, is the result, altogether and originally, 
of the needs of commerce and the tact of the mana- 
gers of this opulent corporation. 

The informal investigation of the subject has been 
quite extensive of late, and the public mind, usually 
radiating in all directions, has been approximately con- 
centrated upon the consideration of the relations of 
the government to railway corporations. Our news- 
papers, journals and reviews have frequently and earn- 
estly demonstrated the existence of a great wrong, 
and the only question in the public mind now is, where 
is the wrong and how shall itbe removed? It has been 
supposed by many to reside in the corporations them- 
selves; in the avarice, selfishness and native energy 
of the corporators; and in the laws of commercial 
growth in a country like ours. If such is the case, 
then there is no remedy known to the law for the 


error complained of. There is no remedy in legisla- 
tion; there is none in constitutional amendment. But 
if the wrong can be proved to exist radically and 
primarily in the unconstitutional and unfounded 
nature of the laws under which railway corporations 
have been formed, and by which they have been 
aided, then there is aremedy known to law for the 


evil. An anomaly in civil polity can be regulated and 
made to conform to the generic structure. 

The history of legislation in aid of railways is an 
interesting revelation of the influences which oper- 
ate in the procurement of legislative assistance in the 
accomplishment of private ends. Originally, the legis- 
lative discretion was sought to be made available, in 
aid of railways, under the argument of public use, 
public improvement, encouragement of trade and 
commerce and all justifiable public ends. Now, it is 
feared that the argument used by railway corpora- 
tions is that the required measure is the will of the 
corporation. When we consider the spirit which ani- 
mated the original advocates of State and municipal, 
and even national, aid to railways, it will be found 
that there were then apparently wise and undisputed 
grounds for the exercise of such aid. The vast terri- 
torial limits of the republic, the springing up of cities 
in remote parts, the distance apart and the extent of 
our agricultural production, all the exigencies of com- 
merce seemed to demand the immediate construction 
of rapid modes of conveyance and communication, in 
order that the ends of the States and of the nation 





might be brought together. To facilitate the con- 
struction of this great channel of communication, it 
was deemed expedient to extend governmental aid to 
the struggling elements of railway corporations. It 
was not regarded as the safe mode to make railroads 
a national or State institution, nor was it regarded the 
proper way to leave the development of the new 
enterprise entirely to native and unaided private 
resources, The right of eminent domain and the tax- 
ing power were both called into requisition in favor of 
the railroads, and the corporators went forth armed 
with the extraordinary power to take lands for a 
reasonable compensation, with or without the con- 
sent of the owner, and in many instances they were 
enriched from the public lands or public treasury. And 
now, having contemplated the spectacle of a gigantic 
commercial power arrayed in the face of a powerless 
or indifferent law, and having traced the evil to an 
anomaly in legislation, we propose to discuss the consti- 
tutionality of State aid to railways, and finally, to con- 
sider the solution of the railway problem in the 
light of our conclusions on constitutional law. The 
judicial decisions pertaining to the subject are some- 
what contradictory and unsatisfactory. It was for a 
long time held, almost uniformly, that the taxing 
power might be exercised, and the right of eminent 
domain might be delegated, for a purpose such as 
railway corporations were designed to accomplish. 
Among the earlier cases supporting the doctrine, in 
whole or in part, may be found: Bloodgood v. M. & 
H. R. R. Co., 18 Wend. 48; Beekman v. Saratoga R. 
R. Co., 3 Paige, 73; Couch v. Ulster Turnpike Co., 4 
Johns. Ch. 26; Turnpike Co. v. Bishop, 11 Vt. 198; 
Turnpike Co. v. Baker, 4 Humph. 415; Bridgeport v. 
Railway Co., 15 Conn. 475; Old Colony & Fall River 
R. R. Co. v. County of Plymouth, 14 Gray, 167; 
Commonwealth v. Fitchburg R. R. Co., 12 id. 188; 
Sharpless v. Mayor, etc., 21 Penn. 147. But more re- 
cently the judicial mind has assumed a different phase, 
and the decisions, especially with regard to the tax- 
ing power, have been against the exercise of the right 
in favor of railways. The principal cases are the fol- 
lowing: West River Bridge Co. v. Dix, 6 How. (U. 8.) 
546; Railroad Co. v. Cappell, 1 Rice, 398; Jordan v. 
Bordward, 40 Me. 317; Eldridge v. Smith, 34 Vt. 484; 
Lance's Appeal, 55 Penn St. 16; Gordon v. Railway 
Co., 2 R. R. Cases, 808; Sweet v. Hulburt, 51 Barb. 
316; Whitney v. The Sheboygan & Fond du Lac R. R. 
Co., 25 Wis. 167; Hansen v. Vernon, 27 Iowa, 28; 
The People ex rel. The Detroit & Howell R. R. Co. v. 
The Township Board of Salem, Mich. 1870. The judi- 
cial attention has been directed mainly to the con- 
struction and constitutionality of acts authorizing 
municipal aid to railways, and the question involved 
turns mainly about the point whether the functions 
and nature of railway corporations are “ public” in the 
sense implied in the constitution. If they are “ pub- 
lic,” in the constitutional sense, then the right of emi- 
nent domain, and the power of taxation, can be made 
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to aid them ; if they are not “ public,” in the constitu- 
tional sense, then this aid cannot be extended. This 
is the nucleus of the whole discussion, and, in view 
of the conflicting precedents and authorities on the 
point, we shall be compelled to place our criticism 
and argument mainly on the grounds of analogy and 
principle, discarding all side issues, and stopping at no 
time short of the foundations of law —the constitu- 
tion and the enlightened reason of the nation. 

The only provisions in the constitution of the 
United States which have been relied on in support 
of the endowment of railroad enterprises are article 1, 
sections 8,3 and 7. ‘The congress shall have power 
* * (3) to regulate commerce with foreign nations and 
among the several States, and with the Indian tribes; 
* * (7) to establish post-offices and post-roads.” And 
article 4, section 3, 2: “Ths congress shall have 
power to dispose of and make all needful rules and 
regulations respecting the territory or other property 
belonging to the United States,” etc. The limiting 
provision is the latter clause of the fifth amendment: 
“Nor shall private property be taken for public use 
without just compensation.” The constitutions of 
the States have provisions similar to that of New 
York State (art. 1, §§ 6 and 7) relating to compensa- 
tion when private property is taken for public use, 
and section 11, article 1, relating to the right of emi- 
nent domain. The constitution of the United States 
and of the several States are silent as to the power 
of taking private property by taxation, or through 
the exercise of the right of eminent domain, or in 
any manner, for any other than a public use. It is, 
however, a cardinal principle of constitutional law, 
and one which is universally admitted, that govern- 
ments have no powers other than those contained in 
and conferred by the constitution. A law unauthor- 
ized by or outside of the constitution is as clearly 
unconstitutional and void as if it were in direct viola- 
tion of the express provisions of the constitution. 
Otherwise there would be no security or stability in 
government. Legislatures have discretion it is true, 
but there is abundant scope for the exercise of their 
discretionary powers in the definition and propaga- 
tion of those purposes of government which are out- 
lined in the constitution, We propose then, as a first 
principle of the discussion, that, if national, State or 
municipal aid is not plainly authorized by the various 
constitutions of the republic, such aid is altogether 
unwarranted and legally impossible. As has been 
intimated, the question of the constitutionality of 
governmental aid to railways hinges upon the deter- 
mination to which we shall arrive as to the public 
character of railways. All the branches of govern- 
ment are conducted and supported on the theory of 
serving the public; the whole civil and military polity 
brings the impost power under requisition only upon 
the principle that the public good is to be augmented. 
And there are numerous precedents of the unques- 
tioned exercise of the power of the State to grant aid 





to public enterprises for the public advantage. But, 
when the aid of the State is invoked in favor of 
enterprises which are clearly both private and publie, 
and it is doubtful which characteristic predominates, 
there is reasonable ground for doubting the wisdom 
or the legal possibility of granting such aid. It must 
be admitted that all public enterprises are mediately 
and remotely private. A protective tariff benefits, 
indirectly, private enterprise and industry; the reve- 
nue is increased by the exercise of a perfectly unques- 
tioned congressional prerogative, but the effect is to 
compel the citizen to pay so much money for the 
development of an industry in his country which is a 
public good, and also a large pecuniary advantage to 
the proprietors of the protected industry or manufac- 
ture. But the diversion of private property into 
channels of use and gain other than public is indirect, 
remote and altogether consequential. Again, taxa- 
tion has been resorted to, by a perfectly unquestioned 
exercise of legislative power, in support of the schools. 
Most, if not all, of the State constitutions have 
express provisions allowing this. The effect of this 
is often to take the property of a citizen who has no 
children to defray the expense of educating the chil- 


.dren of his neighbor; but the transformation of 


private property into the profit of another individual 
is here also remote and consequential. 

The postal service presents another case in which 
the property of the citizen is taken for the public use 
primarily ; but the transformation of private property 
into uses and advantages other than public is gradual 
and consequential. The structure of the body politic 
does not admit of an integral benefit without the par- 
ticipation of the members. A public good is, there- 
fore, always a private good. But, in the absence of 
constitutional expression, how is the legislative sense 
of the community to be guided? The difficulty of 
the ‘‘vexata questio” is largely centered in the point 
here presented, and almost forces the conclusion that 
safety lies only in the line of persistent refusal to 
authorize the taking of private property for public 
use in the absence of clear and express provisions in 
the constitution. 

It certainly demonstrates to the legal mind that if 
private property is to be taken for public purposes, in 
any case, except those expressly provided for by the 
constitution, it must be for purposes and in a mode 
similar to those expressly provided for by the consti- 
tution. Otherwise any thing which wears the sem- 
blance of public benefit would merit and expect State 
aid. Remotely, A. T. Stewart’s dry goods store in 
New York is a benefit to all the people of New York 
State; and if dry goods stores were rare and were 
with difficulty established, and only at the expendi- 
ture of great sums of money, an application for an 
appropriation from the legislature of New York State, 
in aid of such mercantile enterprise, would be equally 
well founded with an application for aid to the Mid- 
land Railroad. The duty of the dry goods store to 
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sell to all who wished to buy (which is now the case 
practically), could be very easily assumed according 
tolaw. There is no enterprise, industry, manufacture, 
or means of intercourse and communication but would 
come under the exercise of legislative beneficence, 
under peculiar circumstances, on the grounds on which 
the advocates of State aid to railways claim it.* This 
danger, which menaces legislation not expressly al- 
lowed by the constitution, urges strongly to the 
conclusion, even without further deliberation, that 
national, State. and municipal aid to railways is 
unauthorized by the constitution and therefore void. 
But, inasmuch as the United States constitution and 
those of the States have, in certain cases, provided for 
the taking of private property for public use and so, 
indirectly and remotely, for private use, it is vital to 
our argument to compare the mode adopted in those 
cases with that adopted in the case of railways. 

The constitution of the United States or of any 
State has never expressly (and we maintain never 
constructively) provided that public money, or public 
lands, or the product of the taxing power, should be 
given to any individual or combination of individuals, 
under any pretext whatever, to be used as capital 
upon which to make money. 

The revenue branch of our civil polity is furnished 
with its officers, its apparatus and its whole machinery 
under the direction and at the expense of the govern- 
ment — the officers are the agents of, and the instru- 
ments employed are the property of, the government, 
and the surplus of funds obtained in running this de- 
partment are emptied into the treasury. The postal 
service is conducted on the same plan and the pro- 
ceeds do not go to swell dividends which are to be 
apportioned among the management. The educa- 
tional branch of State polity, where the taxing power 
is brought to bear upon the people in support of com- 
mon schools, is ostensibly managed so as to give no 
person an opportunity to speculate or do business on 
the funds and pocket the profits. If a State constructs 
a canal, the proceeds derived from the use of this 
channel of conveyance go directly into the public 





*“Tt is obvious, if public benefits and advantages of 
this kind, and which may be called incidental, consti- 
tute a public use which will justify a resort to either 
of these ene powers of government, that then 
all distinction between public and private business, 
and public and private purposes, is obliterated, and the 
door to taxation is opened wide for every conceivable 
object by which the public interest and welfare may 
be di ly or in any wise promoted.” Chief Justice 
Dixon, Wisconsin supreme court. 


” 

“ But if the legislature should an act providing 
that the township of Salem should give or loan a cer- 
mn of its taxable property to any mer- 
chant who undertake to erect a store within the 
township, and hold himself ready at all times to sell 
goods therein to the people of the township on terms 
as favorable as those he would exact from others, he 
would be a bold man who should undertake to defend 
such legislation on constitutional principles. Yet the 
case would possess all the elements of public interest 
which are to be found in the case before us; the pub- 
lic convenience would be subserved, and there would 
be a like tendency to increase local values.’’ Cooley, 

J., in supreme court of Michigan. 





treasury. In all these cases, and in all those cases 
where the constitution has explicitly indicated both 
the purpose and the mode, or either, the product of 
the taxing power has never been liable to conversion 
into individual profit (save by fraud), much less has it 
been ostensibly and inevitably directed, in the first 
instance, to the enormous profit of individuals, under 
the name of a corporation, working for the public 
good. 

But when the product of taxation is granted toa 
railway company, the destination of that product is 
very different from its destination in the cases in- 
stanced, It is admitted that the functions of a railway 
are public—that they are so by necessity in their 
own nature, and by the requirements of law, but, as 
railways are now constituted, they are also private, 
And now let us follow a million dollars raised by 
taxation — taken from the people, one by one, and 
collected for the purpose of aiding in the construction 
ofarailroad. A corporation, private in every re- 
spect,* accepts the gift and investing the funds 
proceed to do business as common carriers of goods 
and passengers, for which they are fully remunerated, 
by the persons thus served, and are allowed to retain 
all the profits above running expenses and paying 
interest, if any. The public money is thus made 
directly, not remotely and consequentially, to subserve 
private purposes. It is not enough to say that it is 
also made to subserve the public purposes — it is this 
combination of direct private use with the public use 
that renders the scheme odious and totally unwar- 
ranted by the constitution. 

At first glance this statement gives the impression 
that those legislatures, who have appropriated millions 
of dollars of the public funds to the use of railway 
companies, have lent themselves to the execution of a 
scheme for depleting the treasury, for the benefit of 
corporations, under the pretense of serving the public. 
But without making any such reflections on so grave 
a matter, about which the wisest and best judges, and 
the greatest and noblest legislators have differed 
conscientiously, we must assert that the defect here 
pointed out is the fatal error in railroad legislation, 
and adequate to demonstrate the unconstitutionality of 
State aid to railroads. The very fact that such aid can- 
not be used by a railroad (as railroads are at present 
constituted) unless such railroad is allowed to profit by 
it as much as if it were originally the private invest- 
ment of the corporators is sufficient to condemn the 
mode of aid. If railways had been organized and 
conducted like the revenue service, or the postal 
service, or the system of common schools, and, after 





*“ The acts done by them are done with a view to 
their own interest, and if thereby they incidentally 
promote that of the public, it cannot be reasonably 
supposed they do it from any spirit of liberality they 
have beyond that of their fellow citizens. Both the 
property and sole object of every such corporation are 
pn ote and from = = ——- 
com e company corporate are erive prof- 
its.” Ang. & A. on Corp., 3 BL. 
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paying running expenses and remunerating the talent 
and skill actually employed, the surplus had been paid 
over into the treasury, this objection would have been 
removed and we should have had govermental rail- 
ways on a fair and equal basis, the same as a govern- 
mental revenue department and postal system. 

As it is, we have the anomaly of the State being a 
virtual partner in arailway company, furnishing large 
capital, paying a valuable consideration for services 
(as much as foreigners and strangers), and retaining 
no shares and drawing no dividends in the moneyed 
profits. We have the further and graver anomaly of 
legislative bodies authorizing the appropriation of 
public money, the product of the taxing power, for a 
purpese not especially provided for in the constitu- 
tion, and for a private as well as a public purpose. 
The same objection exists to the exercise of the right 
of eminent domain, in favor of railway corporations, 
as to the exercise of the taxing power. They stand 
or fall together.* Whatever may be the unlikeness 
of the two powers in other respects, their similitude 
is exact on the point of public use. There is this safe 
and invariable criterion in exercising the two powers 
—if the use is not public, solely, but is directly pri- 
vate, or both private and public, then neither the right 
of eminent domain can be conferred, nor the product 
of the taxing power, nor any other public property, 
bestowed upon corporations. Now an enactment, 
constitutional in part and unconstitutional in part, 
whose provisions are inseparately connected, as are 
all enactments in aid of railways, must be declared 
void; and the effect will inevitably reach all railroads. 
Having disposed of the question of taxation and emi- 
nent domain, it will be expedient to consider briefly 
the validity of the acts of congress granting public 
lands to railway corporations. There is one element 
of difference, and one only, between this mode of 
aid and the others already discussed. 

In this method the property appropriated does not 
belong to individual citizens and, in theory, it never 
did so belong — it never was private property ; while 
in the methods disposed of, the property taken or 
appropriated is really private property. It is certainly 
a singular interpretation of article 4, section 3, 2, of 
the constitution. “The congress shall have power to 
dispose of and make all needful rules and regulations 
respecting the territory or other property belonging 
to the United States,’ * * * which renders this 
clause a foundation for all those celebrated land-grants 
in aid of private as well as public purposes. Railways 
are as much private as public, and property granted 





* This is taking ground which even the opponents of 
taxation in aid of railroads have not ventured to take, 
in the apprehension that the delegation of the right of 
eminent domain is too well established to be under- 
mined. But, although the right of eminent domain in 
behalf of railroads, canals, turnpikes, plankroads, 
bridges, mills, etc., which are of public utility and pri- 
vate profit also, has been almost unquestioned since the 
case of Beekman v. The Saratoga and S. R. R. Co., 3 
Paige, 45, we are compelled to think that the doctrine 
can and ought to be shaken on principle. 





to them is taken for a direct private use as well as for 
a public use. Upon the principle heretofore estab- 
lished in the discussion, an enactment granting such 
aid is void. 

We shall next consider the remedies for existing 
and pretending abuses in the railway department in 
the light of the preceding observations. There may 
be four classes or species of railway corporations: 
1, A railroad constructed, owned and operated by the 
government wherein the expenses of operating the 
road are paid from the proceeds, and the surplus, if 
any, is placed in the treasury. 2. A railroad in which 
the government participates with private citizens, fur- 
nishing capital and receiving pro rata dividends. 
3. A railroad constructed, owned and operated by a 
private corporation, unaided in any manner by the 
State, and making its dividends of profits among the 
stockholders. 4, A railroad constructed and operated 
by a private corporation by the aid of grants from the 
public lands, or appropriations of the product of the 
taxing power, or a delegation of the right of eminent 
domain, or all three, and dividing all the profits among 
private individuals, the members and stockholders. 

It is easy to see that this last class of railways is _ 
most objectionable and unfair, while it is also, as we 
maintain, plainly impossible under the constitution. 
The third species is least objectionable and leaves no 
possibility of doubt as to its constitutionality ; while 
the second and first may have their drawbacks and 
constitutional difficulties which we will not consider 
at present. That the fourth form of railway corpora- 
tions is prevalent, nay universal, in our own country 
is much to be regretted by the admirers of harmony 
between legislation and constitution, and, in view of 
the impending dangers, is almost a national calamity. 
There are several remedies for the disorder, which are 
suggested by the discussion which has recently been 
elicited on the subject, but they are mild and ineffect- 
ual. There are other remedies which may prove 
effectual, but they are bitter drugs and will subject 
the body politic to intense distress. State aid is the 
germ of the disease; State aid was the seed of 
railway monopolies and ail of the attendant conse- 
quences. The superior advantage which some com- 
panies obtained over others by this means, enhanced 
by location and circumstance, enabled them to pur- 
chase feeble roads, extend their lines beyond the 
home State, and, by forming alliances with other 
lines, to constitute mighty channels of commercial 
and political forces. The seed that was watered and 
watched with legislative tenderness has become a 
great tree, in whose branches whole legislatures may 
sit, swayed by the winds of monopoly. 

The first and most available step in the right direc- 
tion is to stop legislative action in favor of railroads 
immediately. The doctrine of necessity can no longer 
be evoked by the solicitors of State aid to railways. 
The multiplication of railways to any greater extent, 
or any faster, than purely private means and enter- 











334 


THE ALBANY LAW JOURNAL. 


a 


prise will multiply them, is not a necessity either to 
our government or our people — either to the execu- 
tion of the laws or the advancement of commercial 
interests. There was a time when the policy of State 
aid to railways in some of its forms, if constitutional, 
was wise and beneficent, just as there was a time 
when protection of manufactures and various indus- 
tries was the part of far-seeing statesmanship. There 
is, in the life of every thing, a period of tentative activ- 
ity, a period of weakness and of infancy, when direc- 
tion, positive aid and protection are highly beneficial. 
But that period has certainly gone by with railways, 
as it has gone by with the manufacturing and indus- 
trial interests of the nation, and the voice even of pub- 
lic policy cannot now sustain a doubtfully constitu- 
tional method of aiding railways. The effect of a 
uniform future refusal of such aid will be to prevent 
the rapid and abnormal construction of new lines, 
under unnatural stimulus, to be purchased and assim- 
ilated by the old and powerful lines. This will check 
the evil in one direction. But the main danger — that 
arising from monopolies and combinations of compan- 
ies already organized, and full of the opulence and 
potency of years of material aggregation, will not be 
removed, nor the tendency in that direction in the 
least modified, by the simple refusal to grant further 
aid. It will be absolutely necessary to go back over 
the avenues through which the railway system (if such 
it can be termed) has passed, and determine seriously 
and definitely whether any thing has been done that 
must be undone. 

It is probably not within the province of any legis- 
lation under the existing constitutions both State and 
national (notwithstanding the prohibitory articles in 
the constitutions of Illinois and Michigan) and under 
the existing structure of railway corporations to pre- 
vent the virtual, if not formal, combination of compan- 
ies, and the consequent aggregation of railway forces.* 
Nor is it possible to prevent the largest and richest 
lines from purchasing or leasing all routes which 
their money will buy, with the consent of the roads 
negotiated for. Chancellor Zabriskie, in the case of 
the injunction to prohibit the leasing of the united 
New Jersey railroads to the Pennsylvania Central, is 





* The new Mllinois constitution has provisions which 
are very explicit, but in spite of these tions the 
abuses are unabated, even in that State. Art.11. * * 

§11. “No railroad corporation shall consolidate its 
stock, property or franchises with any other railroad 
corporation owning a parallel or competing line.” 

§12. ‘Railways heretofore constructed, or that 
may be hereafter constructed in this State, are hereby 
declared public highways, and shall be free to all per- 
sons for the transportation of their property thereon, 
under such regulations as may be prescribed by law. 
And the general assembly shall, from tite to time, 
pass laws estab! reasonable maximum rates of 
charges for the transportation of ngers and freight 
on the different railroads in this State.’ 

§ 13. ‘‘ No railroad corporation shall issue any stock 
or bonds, except for money, labor or property actuall 
received and applied to the for which suc 
corporation was created; and all stock dividends and 
other fictitious increase of the capital stock or indebt- 
edness of any such corporation shall be void.” 





undoubtedly correct and invincible in his position 
that the execution of such a lease cannot be re- 
strained, and his decision must be sustained in the 
court of errors. A change in the constitution itself, 
the nature and organic structure of railway corpora- 
tions remaining the same, could hardly be made so as 
to be effectual in preventing virtual combinations and 
purchases of railways. The right to effect such com- 
binations and leases or purchases, as railways are now 
constituted, is founded upon principles deeper than 
all legislation, deeper than all constitutions. It is 
grounded on the immutable and universal principles 
of human intercourse and commerce, which it is only 
the province of constitutions to embody, and of legis- 
lation to define and assist. 

Changes in the laws, fundamental and definitory, 
general and particular, will not effect the desired end 
in correcting and arresting the evils of the railway sys- 
tem, unless the railway system itself is also transformed, 
But how can the organization and powers of these 
corporations be broken, suspended or modified, so 
long as they keep within the limits of their established 
functions? If they do not violate their charters, 
legislatures have reserved no power to annul them,* 
nor have constitutions, nor has any authority what- 
ever, reserved such power. This would be in viola- 
tion of the plainest principle of constitutional law; 
it would be a violation of the obligation of contracts, 
the most solemn and imperative. The nature, struc- 
ture and powers of railways can only be changed, 
after they are once established, by a declaration of 
the unconstitutionality of the laws under which they 
were formed, or by which they were granted certain 
powers, rights and benefits. This would result in 
their reconstruction on other principles and in accord- 
ance with other laws which might be made less favor- 
able and more restrictive. How far the organizing 
laws of these companies can be declared void it is 
not necessary to inquire now, except in one particu- 
lar, which is suggested by the line of our discussion. 
It will be found that a declaration of the unconstitu- 
tionality of all national, State, and municipal aid to 
railways, both as to the right of taxation and eminent 
domain, and also as to the bestowal of land grants, 
will so unsettle the foundations of railway corpora- 
tions as to produce a transformation quite as exten- 
sive and radical as any could desire. The remedy is 
one calculated to excite the most serious apprehen- 
sions in all departments, governmental, financial, 
commercial, industrial. The order of things, so long 
maintained, has acquired a dignity and _ stability 
apparently invulnerable. But, if it is an order of 
things contrary to fundamental law and the spirit of 





* There are some exceptions to this rule of no reser- 
vation. By the constitution of Wisconsin, article 9, 
section 1, ‘“‘the power is perpetually reserved to the 
legislature to alter or repeal all charters or acts of in- 
corporation at any time after their passage.’’ But 
there is still large security for corporations, even in 
Wisconsin. 
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our institutions, it must be swayed, and finally fall — 
its foundations having been removed by the hand of 
immutable law. The effect of sweeping away the 
extraordinary powers unconstitutionally conferred 
upon railways will be to remand them to their origi- 
nal state of initiate or incipient corporations in the 
attitude of petitioners for new laws of organization 
and operation. The effect, further, would be to 
render all railways, either purely private or (by a 
change in the constitution, if necessary) purely gov- 
ernmental, or governmental and private. The present 
system would be annihilated. 

In the first species of railways the right of way 
would be bought at the prices of the owners of the 
land without compulsion; the road would be built 
without aid by taxation or from public lands and 
operated in conformity to laws previously made and 
provided by the legislature. The roads already con- 
structed would be obliged to arrange with land 
owners for past misdeeds on whatever terms might 
be found practicable; those roads which have re- 
ceived national, State or municipal aid from the pro- 
duct of the taxing power would be obliged to refund 
such aid with interest. If the second species of rail- 
ways should be adopted, it would be advisable to 
amend the constitution, national and State, so as to 
insert express provisions to the desired effect and to 
avoid judicial doubts and interference. This class of 
railways might exist in common with the first. Those 
roads which could not weather the financial gale 
could be purchased by the government, and operated 
as the custom house, the post-office, the canals, or 
any other branch of the civil polity. New roads 
could be constructed under practicable and safe laws, 
and the security and stability of both the public and 
private rights- might be reasonably assured. Should 
the third species be adopted (the government taking 
stock in the roads), it might exist with both of the 
others or with one. But there are numerous objec- 
tions, constitutional and prudential, to this third 
dass, which could with difficulty be removed, and we 
will place it out of the category of available solutions 
for the railway problem. The change here proposed 
would be disastrous if brought about suddenly; but 
it will be found in attempting to effectuate and 
realize this scheme of railway reform, that the nature 
of things will prevent both sudden revolution and 
serious commercial disaster. And what the well 
known genius and fertility of railway corporations 
will not devise to resist obedience to laws inconsis- 
tent with their enormous interests, will be furnished 
by the law itsélf. This reform will, of course, meet 
with great antagonism, and various degrees of mod- 
ification will be proposed, from a near maintenance of 
the present order to a slight variation from the plan 
here presented. It is quite impossible to estimate the 
influence which would be brought to bear in prevent- 
ing uniformity in the decisions of the courts of the 
whole country respecting the unconstitutionality of 





the laws in aid of railways. Even if there were a 
perfect unanimity of opinion among legal and judicial 
bodies, it must be admitted that there are barriers in 
the way of a uniform declaration of that opinion in 
court. The reform will therefore be gradual, and 
ample time will be given for appropriate legislation 
in all cases where the corporations have to begin 
de novo. 

While we would not propose or consider any 
scheme of reform detrimental to the interests of the 
whole country; and while we would not depreciate 
or oppose the stupendous civilizing, improving and 
developing forces which are embodied in railways: 
yet there are abuses and errors which must be cor- 
rected, and which can be removed only by the return 
to harmony between legislation and constitutional 
law. Let the anomaly in our body politic be shorn 
of its irregularities, let it be assimilated and brought 
under the dominion of symmetrical law, and the error 
of the past will be removed, rectified in the present, 
and avoided in the future. But if there is continued 
acquiescence in a deep infraction of the constitution, 
and if the reform of railways is delayed, there is 
nothing to preclude the acceleration of the movement 
toward concentration of railway power. Centralism 
of commercial power is quite as deplorable, in a re- 
public, as centralism of governmental power. The 
unified management and practical ownership of a 
through line from the Atlantic to the Pacific is not 
far distant. Less than two years ago the distance 
between the oceans was distributed among five lead- 
ing railway companies; one year ago these five had 
been virtually reduced to three, by a system of ingen- 
ious combination, and now there is but a shadow 
between the existence of these three separately and 
their practical unification. In one view, it is gratify- 
ing to contemplate the magnitude of this accumulation 
of power; the appearance of wealth and greatness 
which it imparts to the country; the organization 
and efficiency which it gives to industrial and com- 
mercial energies. But, in another view, it is painful 
to contemplate the conservation and aggregation of 
forces in an unsafe reservoir; the inevitable oppres- 
sion of minor interests which is the result of monop- 
olies; the constant appropriation and assimilation of 
resources which should be applied in the promotion of 
other enterprises. The statesmanship which con- 
ceived and promoted a policy of stimulation in the 
development of commercial power; finds itself antici- 
pated, confounded, superseded, An abnormal devel- 
opment more than gigantic — colossal — has resulted 
from a process of evolution so unhealthful, to the 
dismay of its progenitors. Left to the operation of 
the natural laws of commercial growth, there would 
have been a free, healthful, normal and proportionate 
development of these enterprises, and the railway 
system, whether governmental or private, would have 
been reared on equitable and enduring foundations. 
But, pampered and excited by undue and artificial 
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stimuli, the railways are not altogether the glory and 
the prosperity of the republic — they are the anxiety 


and oppression of the le. 
~ A. P. Spracve. 





CURRENT TOPICS. 

The governor of this State has very properly for- 
warded to the Chicago Law Institute a complete set 
of New York State reports, session laws, digests, and 
Kent’s Commentaries. The legislature will not hesi- 
tate to confirm his action. 


It seems to make some difference after all whose 
ox is gored. Last summer the country was all alive 
because the police of New York city forbade a pro- 
cession of Orangemen. The governor of the State 
hastened to the metropolis, countermanded the order 
of prohibition, and, at the expense of a number of 
lives, defended the right, or whatever else it may be, 
of public procession. But when the International 
Society desired to make a funeral parade in New 
York, in memory of the members of the Commune 
lately put to death in France, the same tenderness 
about the violation of the right of procession was not 
manifested. The police commissioners forbade the 
parade on the ground that it was to take place on 
Sunday, and an application to the governor to inter- 
fere was responded to by a statement that “the law 
places the whole matter in the hands of the police 
authorities.” If by “authorities,” his excellency 
means commissioners, either the law or his opinion 
must have changed since last summer. While we 
are not in favor of Sunday processions, they have 
been tolerated for a long time in the metropolis and 
it seems hardly proper to stop one purporting to par- 
take of the nature of a funeral in honor of persons 
lately dying, even though the corpses designed to be 
honored were not intended to be present. The Inter- 
national Society leaders, however, showed their good 
sense in not attempting to have a parade upon the 
day fixed. 


Mrs. Myra Clark Gaines does not get possession of 
the property of her father so easily, notwithstanding 
the United States court has once said that it belongs 
to her. In the case of Fuentes v. Gaines, in the 
second district court of New Orleans, Judge Collins 
decided on the 4th inst. that the alleged marriage 
between the defendant’s father and mother never took 
place, and that her father never made the will under 
which she claims. He says: 

“*I decide that Clark could not and did not make the 
probated will, and that the probate must be annulled. 
The prescriptions of five years does not apply to cure 
an absolute nullity, such as results from a violation of 
public policy, or prohibition of law. The status of 
Mrs. Gaines, if, indeed, she has acquired one, cannot 
interfere with the examination and decision in this 
case, for that status, if it can be so called, was the 
result of the probate against the nullity, of which, for 
the causes alleged, there is no prescription; and the 
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supreme court of the United States have 

referred parties, where cases are yet undecided, to this 
court to contest the probate, if they so desired. By 
the law of Louisiana, and the express decision of our 
supreme court, a party may always impeach a will set 
up against him asa muniment of title. This right of 
defense is perpetual, and no length of enjoyment of 
other property than that claimed from the defendant 
can bar the contestation. Besides this, the supreme 
court of the United States has decided in this question 
of status, independently of the will of 1813 against Mrs, 
Gaines. When there are contrary decisions, no indis- 
putable status is settled under them.” 


All of which is undoubtedly correct in Louisiana, 
but it seems to us that where a will has been declared 
valid by the highest court, it should be held so by 
subordinate tribunals. Compelling the party who 
has right on his side to take every claim arising under 
that right to the court of last resort is unjustifiable 
under any circumstances. Yet this is, as we under- 
stand, just what is intended to be done in this case, 





We trust that some attention will be paid by con- 
gress to the suggestion of the president, that collect- 
ors of customs have no share in seizures. He says: 
“the present laws for collecting the revenue pay col- 
lectors of customs small salaries, but provide for 
moieties shares in all seizures, which, at the principal 
posts of entry particularly, raise the compensation of 
these officials to a large sum. It has always seemed 
to me asif this system must at times work pernic- 
iously. It holds out an inducement to dishonest men, 
should such get possession of these offices, to be lax 
in their scrutiny of goods entered, to enable them 
finally to make large seizures.” 

The internal revenue law has brought this truth 
home to very many of our citizens during the last 
five or six years. In many instances, where persons 
were unwittingly violating the requirements of the 
statute, they were allowed to go on for many months 
unmolested, until the amount of tax due became 
large enough to give promise of a good-sized penalty, 
when the unfortunate individual would receive a 
visit from some inspector of revenue, who exhibited 
proofs of the remissness, and threatened to make a 
seizure unless settlement was immediately made at 
the captain’s office. The settlement consisted of the 
payment of the tax claimed to be due in full, fifty 
per cent additional, and the offer to the government 
of as large a sum as the individual could be per- 
suaded or forced to make for not following the mat- 
ter criminally. How much of this money the gov- 
ernment received is a mystery, but thé informer got 
one-half. The same method prevails in the collection 
of import duties, and has led to many acts of in- 
justice. The customs must of course be collected, 
but then that collection should not be enforced by 
oppressive measures when they can be avoided, and 
every temptation to use such measures unjustly 
should be removed as far as possible. 
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The postmaster-general again urges upon congress 
the purchase of the telegraphs by government, and their 
union with the post-office, under one management. 
He hopes to raise the money required for such pur- 
chase by establishing a savings’ bank in connection 
with the postal department. The success of the ex- 
periment in postal telegraphs in England gives assur- 
ance of a like result here. 

There is little doubt that, under government man- 
agement, our telegraphic service would be cheaper 
and better. Many interests oppose a change in the 
matter, and, of course, advance all sorts of objections. 
Most of these, which at first appeared of considerable 
force, have been shown by the experience of other 
countries to be bugbears. One reason, however, 
exists why the telegraphs should still remain in pri- 
vate hands, and that is, the franking privilege. When 
that is abolished, wholly, entirely abolished, we shall 
be willing to see them pass under public control. 
The savings’ bank project, however, is not worthy of 
so much consideration. Undoubtedly, the savings’ 
department would be profitable, and be a bless- 
ing to the people. So, probably, would a grocery 
department, but that is no reason for connecting it 
with the post-office. To be sure a banking depart- 
ment is run in connection with the English post-office, 
but then a tobacco one is connected with the French 
post-office. If Mr. Cresswell wants all the improve- 
ments, he cannot overlook the French plan, which is 
just as consistent as the English and much more 


profitable. ° 
++ 


COURT OF APPEALS ABSTRACT. 
BOND OF INDEMNITY. 


1. Maker of bond when liable: estoppel.— The defen- 
dants, by a bond, agreed to keep plaintiff harmless from 
all claims against the bank of Canandaigua on account 
of bills and notes of the bank, deposits and liabilities 
of all kinds. This bond was part of the consideration 
of a transfer of plaintiff’s interest in the bank to one 
of defendants, who was at the time of its delivery 
plaintiff’s copartner in the bank. At the time of giv- 
ing the bond there wasa dispute between defendant 
Messenger and certain parties, who had been deposi- 
tors, as to whether their deposits had been paid; the 
depositors claiming that payment had been made ina 
note conditionally, and that such note had been re- 
ceived in consequence of fraudulent representations of 
Messenger and others as to the solvency of the makers. 
The note not being paid, a suit had been brought 
against plaintiff and another for such deposits. He 
gave notice to Messenger, who defended the suit. 
Judgment was rendered against plaintiff, who paid the 
same and brought suit on the bond. Held, that, as the 
plaintiff had been made liable and compelled to pay 
the deposits, he had brought his case within the letter 
and intention of the bond, and, in the absence of 
further proof, was entitled to recoverthereupon. Hart 
v. Messenger. Opinion by Grover, J. 

2. That the statements in the books of the bank, as 
to its liabilities being regarded as representations of 
the plaintiff of the sums due depositors, the plaintiff 
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could not recover for liabilities not appearing on the 
books or otherwise made known. But the nature of 
the claim for which judgment had been recovered 
against plaintiff, having been well known at the time 
of giving the bond, and the defendant Messenger hav- 
ing assumed the defense of the action without question, 
the plaintiff was not estopped from proving that the 
claim was well founded, and it was error to nonsuit 
the plaintiff upon the trial of the action. Ib. 








CONSTITUTIONAL LAW. 

1. Act concerning cattle on highways constitutional.— 
It has been decided (Campbell v. Evans) that the act to 
prevent animals from running at large in public high- 
ways, as amended in 1867 (chap. 814), and the procedure 
provided thereby for the judicial condemnation and 
sale of cattle, is constitutional. The act is not violative 
of article 1, section 6 of the State constitution, which de- 
clares that no person shall be deprived of life, liberty 
or property without due process of law. Cook v. Gregg, 
Opinion by Allen, J. p 

2. The temporary seizure and holding of property 
awaiting judicial action is not prohibited by the con- 
stitution. It is not a bereaving or divesting of the 
owner of his property. Ib. 

3. It isnot in excess of legislative power, or any vio- 
lation of any principle of constitutional law to give the 
party injured a lien upon property, animate or inani- 
mate, found trespassing. Ib. 

4. Remedies are within the province of legislation, 
and it is competent for the legislature to fix the amount 
to which a party should be entitled for labor and loss 
of time in seizing animals found trespassing. Ib. 

5. Power of legislature: creating town debt without 
vote of people.— An act of the State legislature is valid 
if no restriction or limitation as to such an act can be 
found in the constitution. The distinction between 
the United States and the State constitutions is, that 
the former confers upon congress certain specified 
powers only, while the latter confers upon the legisla- 
ture all legislative power. In the one case, the powers 
specifically granted can only be exercised ; in the other, 
all legislative powers, not prohibited, may be exercised. 
People ex rel. McLean v. Flagg. Opinion by Church, 
Cc. J. 

6. The towns of the State possess such powers as the 
legislature confers on them. The legislature may 
authorize a town to incur a debt, and it can direct it 
to be done. Ib. 

7. An act directing the construction of highways in 
the town of Yonkers, and the issue of town bonds to 
raise money to pay the expense thereof, is within the 
limits of legislative power. Ib. 

8. Such an act, even though the question of incurring 
the debt is not submitted to the people of the town, 
does not violate article 7, section 12, of the constitu- 
tion. The debts there prohibited are State debts. Ib. 


CONTRACTS. 


1. Construction of : tenants in common.—A contract for 
the sale of certain real estate provided that the ven- 
dor parted with no interest or title in the premises, 
and that the purchasers acquired no legal or equitable 
interest therein until the whole purchase-money was 
paid, and that no part of the machinery or property 
was to be removed. Subsequently the vendor received 
one-fourth of the purchase-money and made an abso- 
lute conveyance of an undivided fourth of the prem- 
ises. Held, that this conveyance was in pursuance of 
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a new contract, and had the effect to vest in the gran- 
tee an absolute estate in fee to the premises granted, 
and to confer upon him all the rights of a tenant in 
common of the property, and to the extent of the 
grant, extinguished the conditions that the purchaser 
should have no legal or equitable interest and that the 
vendor parted with no interest. Davis v. Lottich. 
Opinion by Church, C. J. 

2. And the purchaser was tenant in common as to 
property thereafter severed from the premises, and an 
action for the possession of such property could not be 
maintained against persons deriving their right to 
such property through such purchaser. Ib. 


DEED. 

1. Boundaries in: adverse possession : parol evidence 
to explain. — A conveyance is to be construed in refer- 
ence to its visible locative calls, as marked or apprais- 
ing on the land in preference to quantity, course, dis- 
tance, map, or any thing else, as they are more material 
and certain in their character. Drew v. Swift. Opin- 
ion by Allen, J. 

2. The plaintiff, claiming title by adverse possession 
only, is not entitled to recover against a defendant 
holding a deed within the boundaries of which the 
land in question is embraced, upon proof of any prior 
possession other than adverse possession, for a period 
which would bar an entry. Ib. 

3. When such defendant’s deed is explicit as to the 
boundaries, the declarations of such defendant cannot 
be resorted to, to vary the terms of such deed, or aid 
in its interpretation. Ib. 

4. Where there are no monuments, or if monuments 
once existing are gone and their place cannot be found, 
the courses and distances, when explicit, must govern, 
and cannot be controlled or affected by parol evidence. 
Nor can the description be departed from by parol 
evidence of intent, or of acquiescence in another 
boundary unless such an adverse possession be shown 
as is in itself a bar to an action. Ib. 


1. Hidden drain, when not. — The rule of law which 
creates an easement in the severance of two tenements, 
by the sale of one them, is confined to cases where an 
apparent sign of servitude exists on the part of one of 
them, in favor of the other. Butterworth v. Crawford. 
Opinion by Rapallo, J. 

2. And when there was nothing in the appearance of 
the premises claimed to be servient to indicate that 
there was a drain from privies on the premises claimed 
to be dominant, held, that drains not being neces- 
sary accompaniments of privies constructed as the 
ones in question were, the servitude claimed was not 
apparent. Ib. 

HUSBAND AND WIFE. 

1. Dealings with third parties, with regard to wife's 
separate estate: presumption of knowledge: rights of 
surety. — One O. F. B. and wife executed a bond and a 
mortgage for $2,000 on the wife’s real estate, payable, 
one-half in three months and the remainder in six. O. 
F. B. delivered this and another mortgage to the plain- 
tiff, a bank, and received from its president a paper, 
which stated that the two bonds and mortgages were re- 
ceived and held as collateral security for the payment 
of any and all claims, etc., which the plaintiff then had 
or might thereafter have against Oscar F. Burns, by 
notes, etc. At the time, O. F. B. was indebted to the 
bank in the sum of $4,178.14 This action was brought 
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to foreclose the mortgage, some years after. For the 
amount due at the time it was given, new notes had 
been taken and extensions of time given, and the ip. 
debtedness of O. F. B. had gradually increased to 
the sum of $14,000. Held, that the fact that the presi. 
dent of the bank did not know that the mortgage wag 
upon the wife’s individual property (her deed being 
upon record), did not excuse the bank from the legal 
consequences resulting from knowledge. Bank of 
Albion vy. Burns. Opinion by Allen, J. 

2. The wife occupied the position of a surety, with 
all the rights, legal and equitable, incident to that 
relation, and the extension of the time of payment, 
without the assent of the surety, is such a dealing as 
will discharge the surety, the law presuming injury to 
the surety from such extension. Ib. 

3. The mortgage being for $2,000, payable in three 
and six months, it cannot, without some competent 
evidence that such was the intent of the mortgagor, be 
construed to be a continuing security for debts there- 
after to be contracted. Ib. 

4. In executing the mortgage and delivering it to her 
husband, the wife only constituted him agent for the 
delivery of it to the mortgagee. Ib. 

5. At the time of giving the mortgage there wasa 
debt due from O. F. B. to the plaintiff and no special 
loan or advance appearing to be made on the mortgage, 
no injustice will be done to plaintiff by regarding the 
mortgage as security for the existing debt, and the 
repeated extensions and renewals of the debt operated 
as arelease of the surety and discharge of the mort- 


gage. Ib. 





JURISDICTION. 

1. Citizenship of corporation: transfer of cause to 
federal court: insurance: estoppel.— An insurance 
company created by the laws of another State is a 
citizen of that State within the federal judiciary act 
of 1789, even though it has complied with the provisions 
of the New York insurance act, and subjected itself to 
the visitorial power of this State. Holden v. The Put- 
nam Fire Insurance Co. Opinion by Andrews, J. 

2. But the fact that a defendant was a citizen of 
another State at the time of the commencement of the 
action in the courts of this State is not enough to enti- 
tle it to a transfer of the case to the federal courts. 
The plaintiff must at the same time have been a citi- 
zen of this State. And a statement in the verified 
petition that the plaintiff is a citizen of this State is 
merely an averment that he is so where the petition is 
drawn and will not authorize a transfer. The rights of 
the parties are governed by the facts existing at the 
commencement of the suit. Ib. 

3. Where the defendants had directed their agent to 
withdraw and cancel a policy, and the agent of the 
defendants had procured, without consideration from 
the plaintiff who held the policy, a surrender and 
receipt which he was induced to give by a representa- 
tion of the agent; that an insurance had been procured 
in another good company in place of the surrendered 
one, which statement was untrue, the agent not pay- 
ing back the plaintiff any of the premium money. 
Held, that the plaintiff was not estopped by the receipt 
and surrender from recovery of a loss occurring during 
the time for which such policy was originally given, 
and for which he had paid. Ib. 


LANDLORD AND TENANT. 


1. Eviction: what amounts to.—A person cannot 
remain in possession of premises and still claim that he 
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has been turned out, nor when a judgment of acom- | and agreements, where the last contract covers the 


petent court has determined that he shall deliver pos- 
session to a particular person, need he wait to be 
forcibly ejected. He can acquiesce in the judgment 
of the court, and voluntarily obey its mandate. Home 
Life Ins. Co. v. Sherman. Opinion by Church, C. J. 

2. The defendant held certain premises under a 
lease from plaintiffs, who held under a lease from one 
Hoffman. Hoffman brought action against defendant 
and obtained a judgment that defendant should de- 
liver the premises to him, defendant thereupon gave 
up the keys to the plaintiffs in this action and left the 
premises. Held, an eviction, and that defendant was 
not liable for rent not then due. Ib. 


PLEADING. 


What sufficient denial.—The complaint stated that 
defendant made ua note, thereupon one W. indorsed it 
and delivered it to the payee, who, before the com- 
mencement of the action, for a valuable consideration, 
sold and delivered it to the plaintiff, who is now the 
owner, etc. The answer specifically admitted ‘“‘ the mak- 
ing and delivery of said note as averred in the com- 
plaint,’’set up payment and denied each and every alle- 
gation except as thus expressly admitted. Held, that 
there wasa sufficient denial of the transfer of the note 
by the payee to the plaintiff, and puts at issue such sale 
and delivery in the absence of which payment to the 
payee was a good defense, and the defendant would be 
entitled to prove the same. Allis v. Leonard. Opin- 
ion by Rapallo, J. 





CONTRACT FOR SALE OF LAND. 
LONG v. HARTWELL, ADMINISTRATOR, ETC.* 


(Continued from last week.) 


.n Brown v. Moorhead, 8 8. & R. 569, where the de- 
fendant agreed to convey a piece of land, and also to 
convey, or cause to be conveyed, the interest of A. B. 
in another piece, Chief Justice Tilghman held, that a 
deed conveying only one parcel was but in part fulfill- 
ment, the contract contemplating two conveyances. 

In Witbeck v. Waine, 16 N. Y. 532, which broadly 
recognizes the general rule, the distinction is clearly 
stated, that the rule is not applicable where the deed 
covers only part of the subjects embraced in the exe- 
cutory contract. 

In Buel v. Willard, 9 Barb. 641, the rule is well stated 
in these terms, “that the covenant, in order to be 
deemed collateral and independent, so as not to be 
destroyed by the execution of the deed, must not look 
to or be connected with the title, possession, quantity, 
or emblements of the land which is the subject of the 
contract.” 

In the case of Crotzer v. Russell, 9 Serg. & Rawle, 78, 
where the agreement was to covey a certain tract of 
land, and the deed reserved a small portion, the deed 
prevailed over the contract, for the acceptance of a 
deed embracing the whole tract, with an acception of 
a portion, raised a clear presumption that the reserva- 
tion was within the final understanding of the parties, 
and it could not be regarded as part execution. 

The rule to be deduced from the authorities is, that 
the executed contract supersedes all prior negotiations 





* Supreme Court of New Jersey. 


whole subject embraced in the prior one. But where 
the stipulation is to do a series of acts at successive 
periods, or distinct and separable acts to be performed 
simultaneously, the executory contract becomes ex- 
tinct only as to such of its parts as are covered by the 
conveyance. 

In the case now submitted, the engagement was to 
convey two lots of land, and whether the conveyance 
of one dispensed the vendor from all liability under 
the executory contract is a question of strict law, to 
be determined by the court. 

The contract contemplates a single deed, and one 
mortgage upon both lots, to secure the purchase-money, 
fixing one price for both lots, and not a distinct price 
for each. 

The vendor did not agree in writing to pass title to 
the remaining lot by a separate deed, nor does the con- 
tract provide for the acceptance of a separate mort- 
gage, or settle the amount in which it is to be taken. 
The act of the grantor, accepted by the grantee, must 
be regarded in full execution. 

Regarding the conveyance as a full execution is there 
any difference in law whether such conveyance passed 
the title to the wife, by vendee’s directions, or to the 
vendee himself ? A written contract within the stat- 
ute of frauds cannot be modified or altered by parol, 
so as to furnish, in its altered state, the basis of an 
action at law. 

Whether parol evidence is admissible to prove the 
discharge or abandonment of such contract is a ques- 
tion upon which there is great conflict of authority, 
and as the discussion of this case can be confined 
within narrower limits, no opinion will be expressed 
on this point. The solution of this branch of the case 
will be reached by determining whether a substituted 
performance, actually and fully executed by the ven- 
dor, and accepted by the vendee, may be set up in de- 
fense at law to this suit on the written contract. It 
will be observed that this is not an attempt to found 
an action, or even strictly to base a defense, upon an 
oral agreement engrafted on the written contract, but 
simply to prove in defense actual performance of the 
contract, by way of accord and satisfaction. 

The statute does not declare all parol contracts re- 
lating to land to be void or illegal. There is a class of 
cases in which it is held that where, upon a parol con- 
tract for the sale of land, the vendee has paid the 
purchase-money, he cannot recover it back if the 
vendor is ready and willing to convey. The vendee, 
having paid the money voluntarily, cannot compel the 
vendor to take advantage of the statute. Abbott v. 
Draper, 4 Denio 51; Coughlin v. Knowles, 7 Mete. 57. 

It has been the accepted law in this State ever since 
the decision of Perrine v. Cheeseman, by Chief Justice 
Ewing, 6 Halst. 174, that an executory agreement in 
writing not under seal may, before breach, be dis- 
charged, abandoned, or rescinded by a subsequent un- 
written agreement. The letter of the statute of frauds 
simply defeats an action upon the parol agreement 
relating to land; it does not expressly forbid a defense 
under the parol contract, nor deny its virtue as a 
rescinding act, and, therefore, the only ground upon 
which a written contract not under seal for the sale of 
lands can be taken out of the rule in Perrine v. Cheese- 
man is, that by the written agreement the vendee has 
acquired an interest in lands which he may enforce in 
equity, and it would be against the spirit of the enact- 





ment to permit that interest to be taken away by oral 
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testimony. Whatever force this view may have, it is 
difficult to perceive how the policy of the statute would 
be violated by parol proof, establishing not an abandon- 
ment or surrender of the stipulation, but an execution 
of it by a substituted performance accepted and en- 
joyed by the vendee. To disregard the execution in 
this case would enable the vendee to enforce the letter 
of the writing, after placing the vendor in a position 
where it is impossible for him to fulfill it. 

While the statute asserts its control over the contract 
itself, the performance of the contract is not within its 
purview. 

A contract under the dominion of the statute of 
frauds can be no more secure against invasion by parol 
than a sealed instrument. 

In an action on a bond, parol proof is competent to 
defeat the plaintiff by showing payment, or accord and 
satisfaction, and in all cases a specialty may be shown 
by parol, to be discharged after breach, by accord and 
satisfaction. 

Fleming v. Gilbert, 3 Johns. 528, was an action on a 
bond conditioned that the defendant, by a given day, 
would procure for plaintiff a certain bond and mort- 
gage, and discharge the same of record. The defend- 
ant did procure them, and offered them to the plaintiff, 
proffering to do whatever was necessary to discharge 
them, but the plaintiff agreed by parol to waive a per- 
formance in this respect if the defendant would do 
another thing, which he afterward did; held, that 
evidence of the substituted performance constituted a 
defense. Monroe v. Perkins, 9 Pick. 298, and Lattimore 
v. Harson, 14 Johns. 330, are similar in principle. 
These cases go upon the ground that he who preventsa 
thing from being done, by saying he will accept some- 
thing else for it, shall not, after such acceptance, avail 
himself of the non-performance he has occasioned. 

In Cummings v. Arnold, 3 Metc. 486, which was a 
contract required to be in writing, the defense was 
successfully rested upon parol proof of accord and 
satisfaction, by a substituted performance. 

In Cuff v. Penn, 1M. & 8. 21, which has been followed 
in many cases, the plaintiff succeeded in enforcing the 
contract by suit at law, when he had not himself per- 
formed according to the terms of the writing, but in 
accordance with a substituted performance agreed upon 
by parol. 

The cases of Goss v. Lord Nuyent, 5 B. & Ad. 65; 
Harvey v. Grabham, 5 Ad. & El. 61; Stead v. Dawber, 
10 id. 57, and all the cases since these, in which 
the authority of Cuff v. Penn is denied, have been 
placed upon the ground that the plaintiffs suit was 
founded on a contract required to be in writing, but, 
:n fact, partly in writing and partly in parol; the suit 
thus resting on a case made out by incorporating in it 
oral stipulations, was held to be inhibited by the words 
of the statute. 

But in none of these cases, so far as my investigation 
has reached, has it ever been doubted that a substi- 
tuted performance, actually executed and accepted, 
would dispense the defendant from liability on the 
contract. 2 

Whatever may be thought of the correctness of the 
rule in Stead v. Dawber and Marshall vy. Lynn, it may 
be safely said that, if the substituted performance in 
those cases had been actually executed and accepted, 
the result would have been different. 

The conveyance, therefore, to the vendee’s wife 
must be held to have the same effect as if made to the 
vendee himself. This result will do no more violence 
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to the statute of frauds than the well-established rule 
which enables the vendor, after the execution on his 
part of a parol contract for the sale of lands, to recover 
the purchase-money. 

Another view of this case will lead to the same 
result. In the written agreement the vendor bargains 
to convey to the vendee or his assigns, and although 
an assignee of the contract could not enforce it by suit 
unless he had an assignment in writing, the vendor, 
having been directed by the vendee to pass the title to 
another, had a right to presume that the assignment 
had been duly executed, and the fact cannot now be 
questioned. 

3. If merger had not taken place the plaintiff was not 
entitled to recover. By the terms of the contract, the 
vendee was to execute a mortgage on both lots, to 
secure the balance of the purchase-money, and no 
evidence was produced to show that he tendered him- 
self ready to do so. 

It is the settled rule, in this State, that if either the 
vendor or vendee wishes to enforce the contract 
against the other, he immediately makes his part of 
the agreement precedent. 

On the one hand, the purchaser’s right of action for 
non-delivery of the deed does not accrue until he ten- 
ders performance on his part; and, on the other hand, 
the vendor’s action must be preceded by execution 
and offer of the conveyance. Shinn v. Roberts, Spen- 
cer, 444, and cases there cited. 

In this case, therefore, no suit would lie until vendee 
tendered himself ready to execute a mortgage on both 
parcels. 

If the plaintiff, when he accepted the deed, supposed 
it conveyed both lots, it is a case of mistake, to be 
dealt with by a court of equity. 

The judgment below must be reversed. 

The Chief Justice and Depue and Woodhull, JJ., 


concurred. 
——— +o — 


NOTICE OF THE COURT OF APPEALS. 


Ordered, That the term of this court for 1872 com- 
mence at the capitol, in the city of Albany, on the third 
Tuesday of January next, and that acalendar of causes 
be made by the clerk, on which he will place only such 
appeals as shall be regularly noticed for argument at 
said term, and in which notes of issue shall be filed with 
him on or before the 3lst day of December, 1871. 

E. O. PERRIN, Clerk. 





APPEAL FROM JUSTICES’ COURT—SECURITY. 

The Onondaga county court made an order in this 
action, dismissing an appeal brought by the defendant 
from justice’s court fora new trial in the county court, 
the plaintiff having claimed more than $50 in his com- 
plaint before the justice, on the ground that no secu- 
rity had been given as required by section 355 of the 
Code. 

The defendant appealed from said order to the gen- 
eral term of the fourth department. 

Upon the argument of this appeal, Mr. Shwmway, for 
the appellant, contended that the statute was directory, 
and that the only effect of a failure to give the usual 
undertaking was, that execution was not stayed. Mr. 
Vann, for the respondent, was stopped by the court, 
which affirmed the order appealed from, without fur- 
therargument. Little v. Green, Gen. Term 4th Depart- 
ment, November, 1871. 
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COURTS OF COMMERCE. 


A special committee of the English house of com- 
mons, which was appointed during the last session of 
parliament to inquire and report concerning the na- 
ture and operations of courts of commerce, has only 
recently issued its report on this very interesting 
question. Although courts of commerce have been 
long established in several of the countries of Europe, 
yet it is only lately that English law reformers have 
turned their attention to the infusion of more of the 
lay element into their judicial system by the adoption 
of the continental device of courts of commerce. 
The report of the English committee is wholly in 
favor of these mixed tribunals, and the London Zimes 
of the 3d November warmly indorses the recom- 
mendations of the committee. It is probable in the 
highest degree, therefore, that a bill to establish mixed 
tribunals of lawyers or judges and merchants will 
be introduced at an early date of the next session of 
parliament, and there is no doubt that the legal ex- 
periment will be accepted by both houses, without 
any considerable opposition from any quarter. 

We have searched in vain through the files of the 
London Times for any indications of the intentions of 
government respecting the bigh court of justice bill. 
This measure was brought in during the session of 
1869, covered with the indorsements of the lord 
chancellor, and we know not of how many others of 
the most distinguished jurists of England; yet, it 
now appears that this bill is completely shelved for 
the present, and that, instead of the sweeping reforms 
contemplated by that measure, the expectations of 
the British public are sought to be satisfied by the 
new departure just shadowed forth by the committee 
of the commons. It is quite clear that, besides aban- 
doning the work of consolidating substantive law, 
the English government have also for the present 
relinquished the more easy but not less important 
task of consolidating judicatures and simplifying pro- 
cedure. But if they still contemplate to revive the 
high court of justice bill—which is in principle a 
transcript of the leading rules and doctrines of our 
code of procedure — then we hope, by all means, that 
the scheme for establishing lay or mixed courts will 
not be proceeded with until the high court of justice 
bill shall: have had a reasonable time to work and 
bear fruit. 

As, however, our belief is that the bill for establish- 
ing courts of commerce will be espoused by the 
government, and that the high court of justice bill 
will not receive the same high patronage, we will 
state briefly our views respecting mixed tribunals in 
general, no matter wherever they are situated. The 
committee informs us that the tribunals in question 


' a patent, say, for a chemical invention. 





have given immense satisfaction, and have been found 
an excellent preventive and remedy of the laws delays. 
It is probable, indeed, that the tribunals are very popu- 
lar with half of the litigants that have had their causes 
thus decided. The parties in whose favor the suits 
have terminated are, doubtless, well content with the 
existing regime, to which they are partly indebted for 
the favorable verdicts they have received. But we 
doubt whether the courts of commerce are equally 
satisfactory to those whom they have sent empty 
away. Every one knows that so long as experts are 
called for by selection and not by ballot, or by some 
arbitrary or even random rule, their evidence is not 
of much value. Let any one that doubts this state- 
ment attend the trial of an action for infringement of 
The chemists 
on the one side will always flatly contradict the 
chemists on the other. Medical men produced by 
the plaintiff will also take widely different views from 
those called by the defendant. The reason is, that 
neither plaintiff nor defendant will produce any wit- 
ness whose opinions they have not previously exam- 
ined and ascertained to be favorable to their interests. 
The English committee doubtless endeavored to pro- 
cure impartial witnesses, and to take them from a 
wide area, Yet, as the foreign testimony was ten- 
dered by or through the mixed tribunals themselves, 
the evidence is not unimpeachable. However, we 
believe that these tribunals are really productive of 
many good results besides their legal adjudications, 
Like the conseils des prud’ hommes, or courts of con- 
ciliation between masters and workmen, they often 
lead to an amicable adjustment between parties who 
otherwise would be irreconcilable. This social advan- 
tage may possibly balance or even outweigh the legal 
imperfections necessarily incident to a mixed tribunal. 
These defects, however, are many and grievous. 

Courts of conciliation are equivalent to an exten- 
sion of the jury system or of lay arbitration. They 
are a sort of compromise between technicality and 
merits. The common sense of the lay assessor is 
expected to prevent an overstraining of technical 
points by the professional judges, while these, on the 
other hand, are supposed to act as a counterpoise 
against the tendencies of their lay brethren to disre- 
gard precedent and fixed legal rules. Every question 
is thus virtually turned into one of fact. It is idle 
for the legal members of the court to arrogate to 
themselves exclusively the right of construing a writ- 
ten document, when their lay brothers will take care 
to strain as much for justice as the lawyers will for 
law. The net moral of courts of commerce, there- 
fore, is, that these tribunals change all questions from 
issues of law into issues of fact. 

This possibly is in many cases no serious detriment 
to the best interests of justice and even of law. It 
seems to be only an extension of the original theory 
and practice of equity, viz.: to disregard technical 
rule, whenever it worked injustice. A court of com- 
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merce is thus a sort of Judge Lynch, who acts under 
color, or in furtherance of the objects of the law, or, as 
it were, a vigilance committee, that sits in judgment 
not only upon the litigants, but also upon the law 
itself. Rough and ready justice of this kind has its 
good qualities, no doubt. But what we wish to 
observe is that it is not law. 

It disregards both precedent and statute, and the 
rules of evidence. It is an arbitration upon moral 
and not legal merits. If the tribunal is sworn to 
administer justice according to law, and endeavors so 
to adjudicate according to the oath, wherein does it 
differ from a jury except that, in lessening the number 
of lay jurors and in placing this reduced number within 
the sphere of the bench’s attraction, the lay element 
is virtually eliminated altogether from the judicial sys- 
tem. Nautical assessors, indeed, are often very con- 
venient to judges, because nautical art is so technical 
and seamanship is so much of a specialty that judges 
are “at sea” upon many disputed points with respect 
to porting helm, etc., that may not be provided for 
by the authorized sailing rules. But, in all ordinary 
cases of contracts and torts there is no doubt that one 
or two lay assessors would be swamped and merged 
by their legal brethren unless rules of law were 
ignored. These rules, indeed, are certain to be despised 
by the lay judge, and, therefore, the practical result 
of establishing these mixed courts is to turn every 
question before them into one for moral arbitration. 

All technicality in the law would have been long 
since abolished if the construction of written docu- 
ments were left to the jury. But, with this conces- 
sion to common sense, what becomes of common law ? 
Precedent becomes obsolete and useless. and even 
statute law would be so uncertain in its operation as 
to render it doubtful whether it is worth while to pass 
any statutes at all, since a jury may write its own 
draft across any legislative provision, no matter how 
carefully prepared. As juries are at present subject 
to the rules of law, and yet are perfect masters of the 
verdict as regards facts, the respective provinces of the 
lay and the professional members of the judicature are 
distinctly defined. This tends to keep the legal pro- 
fession a specialty, and to impart certainty to all con- 
tracts and deeds approved of by eminent counsel. 
But, if every thing on every trial is left to the jury, 
no one could feel certain that his title to his property 
was worth an hour’s purchase. Juries, it may be 
suggested, never act with the gross disregard of jus- 
tice here referred to; but be it remembered that juries 
at present know and feel that they are coerced by 
rules of law, both as regards the admissibility of evi- 
dence, the construction of written documents, and, 
in some cases, even as to the quantum of damages. 
Their elevation, like that of the kite, is owing to the 
fetters that check their career, both upward and 
downward. What juries would be if they were left 
to grope their way over a chaotic sea of law and fact, 
unaided by the light of precedent or legal rule— 





chart or compass — it is altogether difficult to forecast. 
The experiment is a hazardous one, and should only 
be tentatively made upon a small scale. 

The London practitioners have long viewed with 
jealousy the growing greatness of the county courts, 
These tribunals have thus become, most undeservedly, 
a butt for attack by the cockneys. These gentry 
relate, with relish, the old story of the master of the 
rolls once having been requested by the usher of a 
county court to take a different seat from the one he 
occupied. “TI am John Romilly,” said the future baron, 
“T know it,” said the usher, “but that seat is paid 
for.” “ Paid for,” exclaimed the future peer, rubbing 
his eyes to convince himself that he was wide-awake, 
“Paid for,” he repeated, “do you then sell justice 
here?” “No, sir,” blandly replied the usher, “but we 
do places and the gentleman that owns that pew says 
he comes here and not to the theater, as the county 
court is cheaper and more amusing.” 

The various calumnies which have been circulated 
respecting the county courts, however, have only 
rooted them the deeper in the public estimation; and 
the result is that, instead of calling for legal concen- 
tration, England is demanding that the courts be still 
further decentralized. The cry for courts of com- 
merce is a phase of this passion for lay, or un- 
technical justice. Whether the rustic dictator will give 
as much satisfaction as his predecessor, however, 
remains to be seen. 

With the following limitations courts of commerce 
may do much social good and little legal harm: First, 
resort to them ought to be optional, and not compul- 
sory. Every one knows that arbitration is not the 
cheap thing it affects to be. Suitors, therefore, ought 
not to be forced to consult a deaf and dumb, and yet, 
withal, an exacting and rapacious oracle. If recourse 
to the mixed tribunals was thus rendered optional, no 
great harm could be done until their real operation 
was ascertained. In the next place, their jurisdiction 
should be confined to reasonabie amounts. Thirdly, 
no appeal should be permitted from the tribunals, 
except where mercantile partiality could be proved to 
have influenced the judgment. Fourthly, the mem- 
bers should be sworn to decide according to law, so 
far as their abilities enabled them to do so. Fifthly, 
the legal members of the court should exclusively 
determine all questions with respect to the admissi- 
bility of evidence. The construction of a document 
of a mercantile nature, or, indeed, of any kind, might 
be left, as a question of fact, to the whole court. 

With these qualifications no harm could result from 
the establishment of mixed tribunals. These courts, 
certainly, would have the negative advantage of not 
burdening us with any reports of their decisions 
except what would appear in the daily journals. At 
least, very few reporters would take to compiling, for 
professional guidance, a heterogeneous mass of awards 
which most probably would, despite of any oath or 
intentions of the judges to the contrary, be devoid of 
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all legal principle or significance. The chief point is 
to have the jurisdiction limited. Else the right of 
appeal could not be taken away consistently with 
any regard to law and social order. Courts of com- 
merce are not likely to become popular in the State 
of New York for some time. Our judiciary is already 
too lay and too much in contact with the popular 
and political element. Jural reform with us should 
aim in rendering the bench more special and expert 
than it is at present, no matter how England may act 
in the matter. Indeed, this rush of the commons 
committee into the arms of amateur judges is probably 
owing rather to a desire to give an installment of 
some kind of law reform in liev of the high courts 
of justice, than to a due consideration of the neces- 
sarily limited functions of all lay or mixed tribunals. 
The worst mode of reforming the law or procedure, 
however, is to enlarge the sphere of judicial discre- 
tion, especially when ignorance of the law is to be 
no disqualification for a seat on the bench. 


Oe 


OUR BOOKS. 
Il. 


We took down from the shelf above that from 
which we had taken Carter’s Reports, which were 
spoken of in our last, a small octavo volume which 
we found lettered upon its back: “ Wood’s Imperial 
Law,” and upon opening it we read upon the fly leaf, 
“F, Buller Inner Temple 1768,” written in a small, 
clear, distinct hand. Its title page reads, “A new 
Institute of the Imperial or Civil Law with notes.” 
— "The third edition corrected”—‘“ London &e. 
1721.” And as we contemplated the volume before 
us, we not only found ourselves in communication 
with the English judge who was worthy of a seat by 
the side of Mansfield on the king’s bench, but, until we 
inquired further into the matter, imagined we had 
found upon what authority he had made that famous 
ruling which led the good wives of England to 
inquire so anxiously the size and thickness of his 
thumb, for on the forty-fifth page, it is said, when speak- 
ing of the authority of a husband over his wife, “he 
may give her moderate correction.” Tradition, it will 
be recollected, gave Mr. Justice Buller not only credit 
for enunciating this doctrine, but for going further 
and defining the kind of stick with which it might 
be done, which he fixed at the size of his thumb. 
Fortunately for the fame of the judge, and fortunately 
for us, in these days of woman’s rights, while speak- 
ing of our predecessors in the ownership of this little 
volume, tradition in this case, as in so many others, 
has been a most arrant knave, since there is nothing 
in his judicial career which would stand between him 
and Mrs. Woodhull herself in the way of champion- 
ship for female suffrage, if he were to come back 
on to the stage of action which he left somewhat 
more than seventy years ago. Our conclusion, there- 





fore, is that this is one of the volumes which that dis- 
tinguished judge resorted to rather to enrich his jurid- 
ical store of learning, than to find technical points upon 
which he might decide family difficulties, or the rela- 
tive rights and duties of the sexes in carrying on the 
business of life. Whatever moral therefore may be 
drawn from his life will apply just as well when the 
millenium of their political equality shall have been 
reached, as it does in the transition state in which the 
world finds itself at the present day. Judge Buller 
was of a Cornish family and was born in 1746. He 
entered the Inner Temple at the age of 17, as a pupil 
of Mr., afterward justice, Ashhurst, That he was a 
bold as well as precocious young man, compared with 
the law students of our day, may be inferred from 
various incidents in his early life. One of these is 
his having taken to himself a help-meet in the form 
of a wife at the age of seventeen, and at nineteen he 
began to practice as a special pleader, and two years 
afterward he published his work on nisi prius which 
ran through six editions in his life-time, and still finds 
a place in many of the libraries of American as well 
as English lawyers. The book, however, was not 
originally written or collated by him, but was made 
up of materials furnished him by his uncle, Judge Bath- 
urst, afterward Lord Apsley, who for a few years 
held the seals as chancellor of England. He was 
not called to the bar till 1772, when he was twenty- 
six years old, at which time his uncle Bathurst was 
lord chancellor, and, though a weak man himself, 
was able to render him essential aid in coming into 
practice. He found a powerful auxiliary, also, in 
Lord Mansfield, who from the first held him in high 
esteem as an able and profound lawyer. The conse- 
quence was, he entered at once upon an extensive 
practice. At the age of thirty-two, in 1778, he was 
appointed to the king’s bench in place of Judge 
Aston, and proved himself a most able associate of 
Lord Mansfield who had then held the office of chief 
justice, with signal ability, for twenty-two years. 
The satisfaction which the new judge derived from 
his new office may be illustrated by an expression 
which he is said to have indulged in, that “his idea 
of heaven was to sit at nisi prius all day, and play at 
whist all night.” We think, however, his notion in 
this respect must have been somewhat modified when 
he encountered Erskine in the trial of the dean of 
St. Asaph, in which the advocate was ultimately vic- 
torious over the judge, as we shall have occasion to 
remark when we come to that event in his life. For 
the last few years of his holding office Lord Mans- 
field was unable to perform its duties, and the same, 
practically, devolved upon Judge Buller whom the chief 
justice was very desirous of making his successor. 
But Pitt was inexorably opposed to this arrangement, 
and when, in 1788, Mansfield did resign, Sir Lloyd 
Kenyon became his successor. Lord Campbell in 
remarking upon this change says, “ to cover his (Bul- 
ler’s) mortification on the appointment of Lord Ken- 
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yon, he soon left the court of king’s bench and hid 
himself in the common pleas.” We believe, however, 
that it was six years before he made the change, and 
after serving another six years in the common pleas, 
he died in 1800 at the age of fifty-four. Of the part 
he took in the trial of the dean of St. Asaph, there 
ought to be something more than a passing remark. 
The charge was for publishing a seditious libel. Bul- 
ler presided at the trial, and Erskine made one of his 
ablest efforts in defense. The jury returned a ver- 
dict of “guilty of publishing only.” That led to a 
remarkable scene in court, in a struggle between the 
judge and the counsel to wrest from the jury pre- 
cisely what they meant by this, Erskine insisting it 
negatived all the essential allegations in the indict- 
ment which made the thing published a libel, the 
judge extorting from them, at last, that they thereby 
meant to find that the defendant published what was 
set forth, but they did not mean to find whether it 
was a libel or not. This, in the opinion of the judge, 
gave the court a right to pronounce the publication, 
thus proved, a libel, as a matter of law. And such 
undoubtedly had been held to be the law up to that 
time. Erskine, however, moved for a new trial for 
misdirection of the judge, and this was argued by 
him with unsurpassed ability before the king’s bench. 
But his motion was overruled by the court, and Chief 
Justice Mansfield gave a very elaborate opinion, in 
which he is charged with misquoting from a ballad 
by Mr. Pultney, wherein the writer is made to say 
“for twelve honest men have decided the cause, 
who are judges of fact, tho’ not judges of laws,” 
when, in fact, the last line of the original was: “ who 
are judges alike of the facts and the laws.” The judg- 
ment, at last, was arrested on another ground, and 
this was soon followed by Mr. Fox’s bill which effec- 
tually negatived the doctrine of libel for which the 
court had so stoutly contended, and left Erskine and 
those who went with him masters of the field. But 
in following out a sketch of the former owner’s life, 
we have scarcely noticed the work itself which Sir 
Francis, doubtless, read while a student in the Inner 
Temple, as his signature is dated four years prior to 
his being called to the bar. This augurs favorably 
for those broad and liberal views with which he 
entered upon the study of a science in which the 
civil law had been previously pretty much tabooed. 
The author of the work before us was rector of 
Hardwich, and we can scarcely recalla single work 
upon the civil law, of any considerable magnitude, 
which had then been produced in England, which 
had for its author one who had been educated to the 
common law. Taylor, rector of Lawford, had pub- 
lished his elements of the civil law in quarto in 1755, 
and the Rev. Dr, Ellis’ summary had been publish- 
ed the same year. But, fortunately for the English 
and American bar, the prejudices so long cherished 
against the Roman code have been giving way before 
the march of intelligence and a better knowledge of 


the subject, and we look forward to the time when 
that noble system of jurisprudence shall be embraced 
in the curriculum of every liberal-minded American 


student at law. 
OO 


DISABILITIES OF AMERICAN WOMEN MAR- 
RIED ABROAD. 


The numerous differences that exist between the 
laws of realty and those of personalty are constant 
sources of difficulty to the practitioner, the jurist, and 
the statesman. Those perplexities entangle even inter- 
national questions, and whether the point be one of 
marriage, domicile, will or contract, the lex loci re 
site will be found to greatly modify the consequences 
that otherwise would attach to a contract of marriage 
or of any other description. Above all, legislatures 
have viewed with extreme jealousy the holding of 
land by an alien. The sending of rent to an absentee, 
who spends it out of the country which contributes 
it, is, doubtless, a source of much injury to the nation 
that is thus deprived of the streams of wealth that 
otherwise would flow back again among them. The 
laws against the inheriting of land by aliens, however, 
have been devised, not through politico-economic 
motives, but through strictly political ones. It is 
hardly necessary to say that the quantity of the land 
of a nation that is in the hands of aliens can never 
be considerable, and that the inconveniences and 
anomalies to which the exclusion gives rise greatly 
overbalance any political advantages that are sup- 
posed to result from indirect legislation against ab- 
sentees and aliens. Females, in an especial manner, 
are injuriously affected by every rule of law, whether 
common or international, that had its origin in the 
feudal system and military tenures. 

Even the rules of the English court of chancery 
allowed curtesy, but not dower, of a trust estate. 
This distinction, surely, was very inequitable and un- 
worthy of a chivalrous and gallant nation. Had 
there been female chancellors, they would certainly 
have established equality before the law, in respect to 
this incident of the matrimonial state. <A defect of 
this kind, however, is more pardonable in an old na- 
tion of Europe than it is in the free States of America, 
Yet, by the laws of New York, female citizens of the 
United States, contracting foreign marriages, incur a 
disinherison of their offspring; while no such conse- 
quences are attached to the marriage of a male citizen 
under similar circumstances. Where, by the recent 
treaties of naturalization, the nationality of a married 
woman becomes that of her husband, this operates as 
a forfeiture of her right to succeed to the real estate 
of her relatives. Even if she herself is “capable of 
taking real estate by descent or devise, her issue, if 
their father is a citizen or subject of any foreign 
country, whether the United States have or have not 
a naturalization treaty with it, cannot succeed to the 
mother’s real estate in the State of New York, even 
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though she may have inherited it from her own 
ancestors.” * 

Mr. William Beach Lawrence, from whom we have 
made this quotation, has just published a little brochure 
on these grievances of our female citizens. He points 
out a very easy road to their removal. Indeed, the 
same difficulty occurred in England, and was provided 
for by the 7th and 8th Vict. ch. 66, 1844. By the stat- 
ute every person born ofa British mother, though he is 
not himself made a British subject, is rendered capa- 
ble of taking real or personal property by descent, 
will, or grant inter vivos, Clause section 660 of the 
civil code of New York meets the difficulties we are 
referring to, and, if the civil vode has been adopted by 
the legislature, this would render any further change 
in the law on the pointin question unnecessary. But 
as the code is still in gremio legis, some positive legis- 
lation seems necessary to restore our female citizens 
to rights which it certainly never was the intention of 
any treaty to take away. 

The intention of the framers of a statute, however, 
or a treaty thereunder, is often of little consequence. 
The question for the courts when construing a statute 
is, not what the legislature thought, but what it said. 
The nature of the evil legislated against, no doubt, 
often controls the meaning of the general terms in 
which the remedy is provided. But, in the present 
case, the ground for such a contention has been greatly 
diminished by judicial decisions. See Jackson v. Fitz- 
simmons, 10 Wend. 11; Jackson v. Green, 7 id. 339; 
Collingwood v. Pace, 1 Ventris, 413; Co. Litt, 8 a.; 
See, also, McCarty v. Marsh, 5 N. Y. (1 Seld.) 266; 
McLean v. Tenanton, 3 id. 535. As State laws have 
no control over the political status of its inhabitants 
(Lynch v. Clark, 1 Sandf. Ch. 583), it is the more diffi- 
cult to determine, at a given time, in any particular 
State, whether a person is an alien or a citizen, The 
question is still further complicated by the fact that 
the expatriation act of congress and the naturalization 
conventions permit a person to change his nationality 
as often as he pleases. These and other points con- 
nected with the question we are considering are placed 
by Mr. Lawrence in a clear light, and met by the 
remedy we have mentioned, and which has already 
been successfully adopted in England. 

By existing laws of the United States, the children 
of an American male citizen born abroad are, irre- 
spective of the nationality of the mother, American 
citizens, and, consequently, are competent to hold and 
transmit real estate within the State of New York. 
Stat. 10th Feb., 1855; 10 U. S. Stat. at L., 604. 
But it was held by Attorney-General Stanbury, 
before the commentaries in question, that a woman 
whose father was an American citizen, and who, 
though born in France, had not taken the measures 





* Foreign treaties of the United States in conflict 
with State laws relating to the transmission of real 
estate to aliens, by William Beach Lawrence, New 
York. Baker, Voorhis & Co., 1871, p. 8. 





required by the law of that country to claim the 
quality of a Frenchwoman (Code Civil, art. 9), but 
who had acquired, by marriage with a Frenchman, 
the condition of her husband (id. art. 12), did not, 
when a widow and continuing to reside in France, 
become re-invested with the quality of a citizen of 
the United States. Opinions of the Attorney-Gene- 
rals, vol. 12, p. 17. The reader may here remember 
the case of the parish settlement referred to in the 
lines — 
A woman, who had a settlement, 
Married a man who had none: 
The question was, he being dead, 
If the settlement were gone. 
Quoth Sir John Pratt, ‘‘ The settlement 
Suspended doth remain, 
Living the husband; but, him dead, 
It doth revive again.” 

International rules, however, are sometimes more 
strictly construed than even the provisions of the 
Oliver Twist code. While the States have no right 
to define or regulate general political status, the fede- 
ral authority, on the other hand, has no right to con- 
trol the descent or devolution of land within the States. 
There is, therefore, some reason to contend that no 
change in the law has been effected by the expatria- 
tion statute, or other action of congress under it. The 
treaty-making power of the general government was 
certainly never intended to affect the transmission of 
property within the States. This question has been 
raised before the supreme court of the United States, 
but that tribunal has always been unwilling to deter- 
mine the point. Frederickson v. The State of Louisiana, 
23 How. 445; The People v. Gerke, 5 Cal. 381. Any 
interference with the descent of land is most probably 
unconstitutional, when it is the result of the action of 
the federal government. However, it is better for 
the New, York legislature to settle the present ques- 
tion by a short statute such as Mr. Lawrence recom- 
mends, rather than to relegate its uneasy female citizens 
to costly litigation before the supreme court of the 
United States. This matter is well worthy the 
immediate attention of Governor Hoffman. 


—— ++ —__ 


CONSTRUCTION OF WILLS. 
No. II. 


EXTRINSIC EVIDENCE. 

Sir James Wigram was tainted wita the not un- 
common impression that where a writing is ren- 
dered necessary by statute, the exclusion of extrinsic 
evidence is more rigorously insisted on than where a 
document is required by the common law. This 
somewhat prevalent notion is sanctioned by several 
dicta in the reports. See Norton v. Simmes, Hobart, 
14; Newman v. Newman, 4 M. & Sel. 66; Goss v. Van 
Nugent, 5 B. & Ad. 58. There is no real foundation, 
however, for the distinction in question. It is not 
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hard to discover the origin of the error — for such it 
is, although an abstract one and not leading to any 
practical inconvenience. Wills are, like articles, so 
far of an executory nature that the courts will, if 
possible, render every clause operative. Such instru- 
ments, accordingly, are more benignly interpreted 
than other documents. The result has been that an 
indirect consequence of general testamentary exposi- 
tion has been hastily applied to all transactions which 
are required by statute to be evidenced by writing. 
When, however, the court has transposed the clauses 
in a will— which it can do with greater ease than 
where the document in question is inter vivos— the 
manuscript in the one case is subject exactly to the 
same rules of extrinsic evidence, though not of inter- 
pretation, as in the other. Sir James Wigram, there- 
fore, ought to have treated of the admissibility of 
extrinsic evidence generally, to help in the explana- 
tion of a written document. His composing a treat- 
ise on the rules regulating the admissibility of extrin- 
sic evidence, as regards the interpretation of wills, 
implies that these rules differ in some respects from 
the rules respecting the admissibility of parol evi- 
dence, where the document in question is inter vivos. 
Ezepressio unis est exclusio alterius. A treatise on the 
vision and optic nerves of the Chinese would imply 
that optics differed in China from our own experience 
of the laws of light. An account of the operations 
of the thermometer as ascertained in the island of Malta, 
would denote that the instrument in question worked 
by different laws elsewhere. A treatise on contingent 
remainders indicates that they differ, in certain legal 
incidents, from vested remainders. And so a treatise 
on “the admission of extrinsic evidence in, and of 
the interpretation of, wills,’ amounts to an assertion 
that wills differ from documents, inter vivos, with 
respect to the admission of such evidence to aid the 
court in construing the manuscript. This impression 
is erroneous. All written documents, whether re- 
quired by common law or statute, and whether testa- 
mentary or inter vivos, are amenable to the same rules 
of extrinsic evidence, however widely their inter- 
pretation or extrinsic evidence may be expounded by 
the court. The practitioner, therefore, when adduc- 
ing parol evidence to aid in the interpretation of a 
will, will do well to often look outside of treatises or 
testaments only, and to see what writers on deeds 
and unsealed documents say on the question. Any 
case decided with respect to instruments of the latter 
species is equally relevant to a similar question arising 
under a will, provided the extrinsic evidence is not a 
writing which, in the particular case, should have been 
executed as a will. But all verbal extrinsic evidence 
stands on the same footing, in relation to documents, 

and it is immaterial whether these are testamentary 

or inter vivos. 

Accordingly, evidence of a custom of trade may be 
adduced to show the sense in which a term of trade 
was used by the testator. This evidence, of course, 


may be precluded if the testator has shown, by the 
use of the same word in other parts of the will, that 
he did not intend te use the term in question in the 
trading sense, but with a peculiar meaning of his own, 
Richardson v. Watson, 4 B. & Ad. 799; 1 Nev. & Mann. 
575. The court “put themselves in the place of the 
testator, and then see how the terms of the will affect 
the property,” per Parke, J., in Doe & Templeman v. 
Martin, 1 Nev. & Mann. 524. The testator’s own 
idea, as expressed in other parts of the will, are, of 
course, the best evidence of his condition ef mind, 
and of the meaning he attached to the terms employed 
by him. But when we fail to receive any such light 
from the context, the custom of the country or of 
persons of the same profession as the testator is as 
much admissible as if the manuscript here are inter 
vivos ; and, conversely, a written contract is open to 
all extrinsic evidence that may be adduced to inter- 
pret a will. 

We repeat that, as regards extrinsic verbal evi- 
dence, wills and other documents are on all fours, 
although, of course, wills and articles will often receive 
an interpretation not allowable if the same sentences 
were contained in a deed. In fact, executory instru- 
ments, such as marriage articles, are actually more 
flexible than wills, as regards the rule in Shelley's Case, 
and the depriving of technical words of their strict, 
legal significance. Wills, therefore, instead of being 
exclusively subject to certain peculiar rules for the 
furtherance of a testator’s intention, are less liberally 
construed than certain classes of documents inter 
vivos, viz.: marriage articles. This, indeed, is a point 
of intrinsic, not extrinsic, evidence; but it shows 
that wills are not alone in the favor they receive from 
the courts, since executory instruments are still mere 
liberally and less technically construed. Wills, then, 
are mid-way between instruments executed and 
executory, as regards the power of the courts. They 
are more liberally construed, as regards their intrinsic 
evidences, than the former class of instruments, and 
less liberally than the latter. But as regards the ad- 
missibility of extrinsic verbal evidence, wills, executed 
and executory instruments stand exactly on the same 
footing, nor is there a single rule respecting the 
admissibility of parol peculiar to any of these three 
classes of manuscripts; but all are alike amenable to 
the same rules of extrinsic verbal evidence, though 
not of construction. 

Sir James Wigram’s opinion on this point is, how- 
ever, confirmed, to a certain extent, by a matter that 
he does not appear to have at all contemplated. Wills 
of real estate when he wrote, and all English wills 
since 1 Vict. ch. 26, require to be subscribed by the 
names of witnesses. It is obvious, therefore, that 
an unattested document can be given in evidence to 
explain another writing, but is unavailing as regards 
a will, except to the extent to which mere verbal evi- 
dence can be adduced on the point in question. A 





statute that requires attestation as well as a writing, 
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is obviously stronger than a rule of common law 
which requires a writing only. Yet Sir James Wig- 
ram never for once adverts to this distinction, nor 
attends to the difference between a will of realty and 
of personalty in this respect prior to 1 Vict. ch. 
26. 

If the wills acts required merely a writing, they 
would in all respects resemble the rule of the common 
law respecting incorporeal hereditaments, as regards 
the admissibility of extrinsic evidence. Sir James 
thought not; but he was wrong, although he would 
be right in supposing that the rules for admitting ex- 
trinsic written evidence in respect of wills are not the 
same as those that affect the admissibility of similar 
evidence where a document, inter vivos, is the subject 
of interpretation. He would be right, therefore, in 
respect to a particular proposition regarding the inter- 
pretation of wills of realty by extrinsic evidence; 
but he is wrong in generalizing his views so as to 
embrace wills of personalty, and he certainly was 
wholly unconscious of the reason why a testamentary 
document is one less within the range of extrinsic 
evidence than if the question related to a writing inter 
vivos. The reason of the distinction is to be found, 
not in the necessity for a writing, but in the require- 
ment, also, of attestation. 

It is to be regretted that Sir James Wigram did 
not adopt the time-honored distinction between patent 
and latent ambiguities as a basis for his propositions. 
Simplicity of classification is the highest philosophy, 
and, as doubtless every case where extrinsic evidence 
is admitted to explain a clause ina will is one of 
latent ambiguity, there is no reason to let drop so 
plain and simple a division. However, although Sir 
James thus nimbly bounded over the threshold, his 
subsequent inventory of affairs inside is not marked 


_by any great want of care, if we remember the lim- 


ited area he proposed to investigate. This was not 
the construction of wills generally, but their construc- 
tion as affected by extrinsic evidence. 

The primary or plain grammatical sense of the 
terms used by a testator will be modified, not only 
by the context, but also by the circumstances in 
which the testator was placed, and which he may be 
presumed to have in view. Shore v. Wilson, 9 Cl. & 
Fin. 565; Abbott v. Middleton, 7 H. L. C. 68. Of all 
such circumstances parol evidence may be adduced; 
but not of his intention, unless the evidence be merely 
to identify the subject or object of a devise or be- 
quest. The testator’s intention is, in all other cases, 
an inference of law, deduced from the will itself and 
from extrinsic evidence, but cannot be directly proved. 

But though extrinsic evidence of the testator’s in- 
tention is not admissible, except as regards the sub- 
ject or object of a gift, yet Lord Campbell, in Collison 
v. Geeling, 4 Myl. & Cr. 66, on appeal 9 Cl. & Fin. 33, 
is reported to have said that he would “admit evi- 
dence to show the sense in which a testator used any 
particular expression.” 





The net rule, however, to be deduced from the 
cases on this point appears to be this: A testator can- 
not make an interpretation clause by parol for his 
will; but he may be so situated as to raise a pre- 
sumption in the mind of the court that he intended 
to use certain words in an unusual sense. Of any 
circumstances tending to raise such a presumption, 
extrinsic evidence may be given. See Essington v. 
Vashorn, 3 Mer. 434. But the court will not receive 
direct evidence of his intention, as, for instance, that 
he verbally declared it was his intention to use cer- 
tain terms in an usual sense. The testator’s intention 
is thus like the light of day; when collected from 
the whole will, it becomes the key for interpreting a 
particular passage; but the intention itself, like the 
fount of light, cannot be directly looked at. The 
reader will, we hope, excuse our importing a little 
fancy into a subject that is in its own nature rather 
dry. Metaphor, indeed, is not often found in a legal 
disquisition, but the true poetic spirit—could we 
boast of it—is never out of place. Peregrinantur 
rusticantur may be very truly applied to all literary em- 
bellishments. We fear, however, that our attempt to 
please by exotic samples of literature may not be as 
successful as our elucidation of points of law. We hope 
that in that forum we will be found impregnable. If so, 
doubtless the gentle reader will readily condone an 
occasional excursion into the regions of pure fancy. 
Certainly, we should be sorry that our knowledge of 
law would be estimated by any extra-judicial remarks 
of ours, with respect to the operations of the planets, 
or other phases of nature; or that our possible mis- 
conception of metaphorical beauty would be suffered 
to reflect upon our legal discernment. 

The mode in which extrinsic evidence of facts is 
indirectly made to prove a testator’s intention is very 
well illustrated by Wild's Case,6 Rep. 17. There it 
was held that a devise of real estate to A. and his 
children, A. having no children at the time of the de- 
vise, vests in A. an estate tail. See Wabb v. Byng, 2 K. 
& I. 669, note. See Buffan v. Bradford, 2 Atk. 220, as 
to what the time of the devise means, according to the 
rule in Wild’s Case. Here the words of the will are in- 
sensible, with reference to extrinsic circumstances, if 
the word “children” be interpreted in its primary 
legal sense as a term of purchase. Ut res magis valeat, 
therefore, the term is interpreted to be a word of 
limitation, and A, takes an estate tail. But if the 
phrase be sensible with reference to extrinsic cireum- 
stances; in other words, if A. have children, then the 
phrase is construed according to its primary legal sig- 
nificance, and A. and his children take jointly ; and if 
A. have no children living at the death of the testator, 
A. will take the whole interest. Mason v. Clarke, 17 
B. 130. 

The word “son,” also, may be a word of limitation. 
Robinson vy. Robinson, 1 Burr. 38. In that case the 
phrase was, “to such son as he should have lawfully 
to be begotten.” The word “heir” in the singular 
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number, sometimes, then, receives a like interpreta- 
tion. Co. Litt. 9b. n, 4. 

The rules for construing wills by means of extrin- 
sic evidence may, then, be thus briefly summarized: 
The terms of the will in their primary sense, or as 
explained by the context, must be inapplicable to the 
circumstances of the testator, before verbal evidence 
of these circumstances can be received by the court. 
Secondly, direct verbal evidence of a testator’s inten- 
tion, and not merely of the circumstances of which 
he was placed, will be admitted only to identify the 
subject or object of a bequest, when the terms denot- 
ing the subject of the gift or of the donee are appli- 
cable to more subjects or donees than one. 

As regards extrinsic evidence, the terms of the 
whole will must always control the meaning of a 
particular passage, except that, if technical terms of 
law be used in such passage, the context must be 
unusually strong to defeat the legal phrase of its pri- 
mary, technical meaning. An amateur testamentary 
draftsman, therefore, will do well to avoid the use of 
legal phrases. They are never necessary in wills, 
and, if incorrectly applied, will do an infinity of mis- 
chief to the context. The courts seem to discounte- 
nance all pettifogging attempts to deprive the great 
mystic terms of the Jaw of their pristine legal signifi- 
cance, and will gladly suffer them, like Sampson’s 
foxes, to roam up and down the inheritance, to the 
terror of future amateur lawyers, and the great prefit 
of experienced practitioners of the present day. 


——ep-o—___—_ 
THE WHARTON TRIAL. 


The Wharton trial must have reminded the senior 
portion of our readers of the famous Rugeley poison- 
ing cases that occurred in the village of that name, in 
Staffordshire, England, about sixteen years ago. A 
certain William Palmer, M. D., of Rugeley, finding, 
perhaps, that he could make a patient no better, be- 
came a betting man himself. He was soon known in 
all sporting circles as the fast doctor from Rugeley. 
On the whole, he was not disliked by the gay society 
in which he moved, and, as far as regarded his betting 
transactions, a better blackleg could not be found. 
But rumor, which loves to attack thrones and princi- 
palities, does not spare even the frequenters of Tat- 
tersall’s, and a report began to be circulated that all 
connected with Palmer, either by consanguinity, af- 
finity or spiritual relationship, were remarkably short- 
lived. Further curiosity on the part of gossipers led 
to the discovery that the lives of his numerous de- 
ceased relatives were all insured by Palmer. He had 
literally “booked” them for eternity, the moment he 
gained their good wishes. Among this gloomy list 
of victims even his own mother seemed entitled to 
be included, as the circumstances of her death raised 
much suspicion. The newspapers took up the cry 
against Palmer, and they never lowered tone until 
they had hunted their game to death. Prejudice was 





so high against him in his native Staffordshire that 
a special statute was passed by parliament constituting 
a central criminal court in London, in which tribunal 
any cause of a criminal nature might be tried, for 
removing which from its proper venue there might 
appear to be sufficient reason. 

Palmer was tried and convicted in this court of the 
murder of acertain John Parsons Cook, who had been 
his latest victim. This Cook and Palmer were intimate 
sporting friends, and the evidence showed that the doc- 
tor was in the habit of giving his client frequent doses 
of medicine, which never agreed with the stomach of 
Cook. So much quackery, attended with such sus- 
picious results, and administered by that very unsuc- 
cessful practitioner, Dr. Palmer, led to an analysis of 
Cook’s stomach and its contents, as, also, of his whole 
remains. Antimony and some other deleterious sub- 
stances were found in the intestines, but not in 
quantities sufficient to cause death. No strychnine 
whatever was found in the remains, and yet the 
theory of the prosecution, and of the medical evidence 
on which it was founded, was that Palmer had just 
administered that precise quantity of the strychnine 
as sufficed to destroy life, but to leave no trace of its 
existence behind, like the sting of a certain class of 
wasps, which are said to perish after once infusing 
their virus. 

This theory was advocated, on the Palmer trial, 
by Dr. Taylor, the eminent analyst and chemist. His 
testimony swayed the minds of the jury, and Palmer 
was found guilty and executed. 

It seems abundantly clear that there were ample 
grounds for doubting Palmer's guilt, in Cook’s case, 
and that the benefit of this doubt ought to have been 
given to the prisoner, but so many charges of a simi- 
lar nature had poisoned the atmosphere of public 
opinion against him, that he was really found guilty 
rather on hearsay evidence of general bad character 
than on legal testimony of the specific charges adduced 
against him. Public opinion, however, from that 
time to this has indorsed the verdict of the jury. 
Society, in fact, is resol ved to show no mercy to secret 
murders involving premeditation and a use of means 
that are not easily discernable. 

It is impossible for us to offer any opinion as to 
Palmer’s actual guilt. The evidence was strong, but 
not conclusive, in Cook’s particular case. It was just 
such an array of circumstantial evidence that a jury 
would beiieve that the accused committed the crime, 
but yet would not have that plenary chain of legal 
evidence and circumstances that would render the 
discuarge of their duty a matter of pleasure. Cases 
such as these certainly are ones in which a jury should 
act with all the alertness of a vigilance committee. 
At the same time, they should take care not to do 
publicly what the culprit is accused of doing secretly. 

A rash verdict in one case only leads to the acquit- 
tal of the next two or three notorious murderers put 
on their trial. On the other hand, when a jury gives 
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a verdict in a case of this kind, it is absolutely neces- 
sary that the clemency of the governor be never ex- 
tended to the criminal. Society must be protected 
against the commission of such crimes — else no one 
would be secure. The evidence of experts, however, 
in these cases, ought not to be swallowed by juries 
without much caution. Experts in patent and chem- 
ical cases contradict one another too readily to be 
entitled, on the whole, to unreserved confidence. 
Their evidence is valuable, but the common sense of 
the jury should strain and test it narrowly. Their 
practical sagacity is the anchor both of society and the 
accused. 
————_+e__“——__ 
THE COURT OF APPEALS REPORTS. 


THE NEW CONTRACT FOR PUBLISHERS, 


It has sometimes occurred that public officers and 
men in high stations, after a most uneventful and or- 
dinary career, have suddenly, as their terms were 
about to close, astonished the world by exhibiting a 
power of invention, a choice of expedients, and a 
depth of resource worthy of Talleyrand. Such an ex- 
hibition has just been made by some of the officers of 
this State. 

It will be remembered that nearly three years ago 
the contract for publishing the court of appeals reports 
was given to Banks Brothers, of this city, they agree- 
ing, under a penalty of $5,000 in case of a breach, to 
publish and sell to the public the reports, at sixty and 
eighty cents a volume, according to size. This con- 
tract they have persistently and openly violated from 
the beginning, by charging for each volume $2.50. 
Last winter a clause was smuggled into the appropria- 
tion bill, authorizing the secretary of State to continue 
the contract for five years. But the thing was so 
patent a fraud that the secretary could not be induced 
to become a party to it. Some new expedient must 
be resorted to, to keep the monopoly in the hands of 
these honorable and influential members of the Albany 
“Ring.” The contract was to expire by lapse of time 
in March next, and a new contracting board would 
most likely require Messrs. Banks to take their chances 
with other bidders, and to adhere to their contract if 
it was awarded to them. 

But the present contracting board, under the joint 
manipulation of Banks and Comptroller Nichols, has 
shown itself equal to the occasion, and determined to 
forestall the action of the incoming officers in the in- 
terest of Banks Brothers. Accordingly, on Thursday 
of last week it met in secret session, canceled the 
existing contract under which the publishers were to 
receive sixty and eighty cents per volume, and made 
a new contract to continue three years from date, and 
under which the Messrs. Banks were to receive $2.25 
per volume. No notice was given of the proposed 
action of the board to the other publishers in Albany 
and New York. Nor were any proposals or bids for 
the work asked or desired. 





It has been the uniform custom heretofore to adver- 
tise for proposals for publishing these reports before 
letting the contract, and such a course is required by 
the intent, if not by the strict letter of the law. Sec- 
tion 2 of chapter 224, Laws 1848, provides that “ before 
entering into said contract, it shall be the duty of said 
reporter, secretary of state and comptroller, to receive 
and consider all proposals for the publication of said 
reports which may be made to them.” But such a 
course, in the present case, would have defeated the 
object of the board. It being a sort of coup de main, 
it was thought that the ordinary rules of honorable 
official conduct and of law did not apply. 

For some reasons of more interest to the comp- 
troller than to the public, that officer has made himself 
the especial defender of the action of his board, and 
we have witnessed him exerting the whole strength 
of his clear, unclouded faculties in attempting to prove 
that he and his coadjutors have done nothing but 
what pure officials and honorable men ought to have 
done. But, in listening to his “reasons” one cannot 
help being painfully conscious that he is trying quite 
as hard to satisfy his own conscience as the judgment 
of his hearer. ‘‘ Without firmness enough to avoid a 
dishonorable action, he has feeling enough to be 
ashamed of it.” 

But the comptroller is guilty of a double wrong, in 
first doing an unworthy thing, and then offering a 
direct insult to our understanding, by the weakness 
of his reasons for so doing. These reasons are briefly 
as follows: 1. Mr. Banks had a claim upon the pub- 
lication of these reports. 2. We have saved the pro- 
fession twenty-five cents on a volume. 3. The law 
don’t require us to advertise for proposals. 

And do you really believe, Mr. Comptroller, that, 
because a man has persistently violated a contract 
which he has made with you, that he has a claim upon 
you to renew it? Ifsuch is your opinion, it is, happily, 
not shared by the great majority of men. If you had 
taken the trouble to consult your own judgment before 
assigning such a reason, you would have discovered 
that it did little honor to your discretion. So far as 
the public is aware, the only claim that Mr. Banks 
has upon you is that resulting from your peculiar 
political relations, which ought never to influence an 
honorable “servant of the people,” as you delight to 
term yourself, in the discharge of his public trust. 
What private claims Mr. Banks may have upon you, 
of course, it is impossible for the public to know. 

Your second reason, that you have saved the pro- 
fession twenty-five cents on a volume, is a mere 
quibble. Three years ago the contract was let, after 
advertising for proposals, at about one-third of the 
present rate. If you, Mr. Comptroller, are so tender 
of the pockets of the profession, why did you not see 
to it, that that contract, to which you were a party, 
was enforced? But, aside from that, you know now 
by positive assurance from responsible parties. You 
knew perfectly well when this new contract was made 
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that more than one equally honorable and equally 
responsible firm in this city would take the contract 
at a price less than half that given to Banks, and do 
the work better, and, what is more, fulfill faithfully 
the agreement. If you do not, or did not, know this, 
we tell you now, and will make our words good, that 
there are at least two of the leading publishing firms 
in this city that will take the contract, fortified by 
any safeguards for its observance that you or your 
board can devise, at one dollar a copy, and will pub- 
lish a better report, so far as its mechanical execution 
is concerned, than Messrs. Banks have ever done at 
$2.50 a volume. But you and your board were not 
ignorant of this fact, and it was because you knew it 
that you determined to proceed in secret, and to fore- 
stall the action of your predecessors. 

Your third reason, that the law does not require 
you to advertise for proposals, is but a plausible pre- 
tense. You take delight in informing those with 
whom you have contentions that you are “a lawyer, 
and know all about it.” If you are a lawyer at all 
worthy of the name, and we presume you are, you 
knew that it was not the intention of the statute that 
this contract should be let in the clandestine and under- 
hand manner in which it has just been let. It is 
expressly made the duty of your board “to receive 
and consider all proposals for the publication of said 
reports which may be made to them,” and it is but a 
mere piece of pettifogging to pretend that you are 
not required to make known the fact that you con- 
template awarding a new contract. The statute fur- 
ther requires your honorable board to enter into the 
contract for publishing these reports with the person 
or persons who “shall agree to publish the said 
reports on terms the most advantageous to the pub- 
lic.” If that means any thing, it means that you 
have violated the law, and that your contract is 
illegal. 

We regret, Mr. Comptroller, that you have been 
weak enough to end a creditable public career by 
becoming a party to an act so discreditable, and we 
sincerely hope that, should you again be called upon 
to discharge a public trust, you will have strength 
enough to resist all inducements to betray it. 

We have thus addressed ourselves directly to the 
comptroller, not from any ill will toward iim, but 
because he has been the leading spirit in bring- 
ing about and upholding this transaction. His asso- 
ciates are far from excusable, but on him, we believe, 
must rest the main responsibility. 

Our objection to this matter is not that the contract 
has been awarded to Messrs. Banks. We object to 


the manner in which it has been awarded; we object 
to the forestallment of the action of the incoming 
officers; we object to the violation of the law in 
not asking or advertising for proposals; we object to 
the animus which has led to it ; and- we object, finally, 
because this contract will take, needlessly, ten thou- 
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sand dollars every year from the pockets of the pro. 
fession of this State and transfer it to the pockets of 
the publishers. 


——~e¢9——— 


CURRENT TOPICS. 

If there is any thing in human action that indicates 
a noble nature, it is honorable conduct under adverse 
circumstances. In prosperous times, when each sue- 
cessive day adds to the position or the opulence of an 
individual, it is easy for him to display those traits of 
character which he knows the world to esteem meri- 
torious. When the hum of fortune is passed, and ad- 
vancing life brings no increase in wealth or standing, 
it may be pleasant, as well as politic, to maintain the 
old standard of conduct. But in the day of disaster, 
when substantial recompense does appear to not fol- 
low honest deeds, and he who bears himself like a man 
can only be sure of the reward of an approving con- 
science, the estimate such one places upon upright 
dealing is made manifest. Certain of our State offi- 
cials, who had been shrewd enough to put themselves 
where the success of the principles they pretended to 
advocate must lift them into public place, discovered 
upon a new trial that the party supporting them broke 
down under the burden, and that the office which 
had for a little while appeared to give them honor, 
was soon to leave them in their old position. Great 
men would have made the closing days of their ad- 
ministration a time which they could look back upon 
with pleasure and pride. But some among those 
officials have seen fit to treat it as a shipwrecked 
mariner is supposed to treat his sinking vessel, and 
tried to save all they could from the wreck. For men 
who hold themselves up as guardians of the treasury 
of the State, in the last’ hours to annul of their guar- 
dianship a contract, and substitute therefor one which 
is nearly three times as unfavorable to the fund they 
assume to watch, evidences something else than a 
regard for the performance of the trust they have un- 
dertaken. 


The New York police commissioners at last yielded 
to the International society, and permitted them to 
parade on Sunday. This is right. There was, to be 
sure, some show of legal authority for forbidding the 
Sunday parade in the provision of the statute, that no 
person “shall travel on that day, unless in cases of 
charity or necessity, or in going to or returning from 
some church or place of worship, within the distance 
of twenty miles, or in going for medical aid or for 
medicines and returning, or in visiting the sick and 
returning, or in carrying the mail of the United States, 
or in going express by order of some public officer, or 
in removing his family or household furniture, when 
such removal was commenced on some other day.” 
1 R. S. 676. The proposed parade came within 
none of the exceptions, for a funeral procession, in 
honor of a man who died and was buried a month be- 
fore, is not a case of charity or necessity, and it is 
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certainly none of the other cases named in the statute. 
But the laws designed to enforce the observance of 
the Sabbath have been disregarded so long that they 
have become dead. The attempted suppression of 
the International parade was not because it was to 
take place on Sunday, but because its doctrines are 
unpopular. We have no sympathy with those doc- 
trines, but we believe every man has aright to hold 
such opinions as he sees fit, and to express those opin- 
jons in the same manner that others are allowed to 
express theirs. Ifa law shall be passed forbidding 
Sunday parades in the streets of cities altogether, 
making no exception in behalf of even religious pro- 
cessions, we shall welcome it. But so long as one 
kind is tolerated, all should be. 


The beginning of the end has been reached in the 
attempt to put down municipal corruption in New 
York city. The leaders of the lately dominant fac- 
tion, or “Ring,” have been indicted for felony and 
cast into prison. A result such as this six months 
ago seemed hardly possible. At that time one of the 
now imprisoned individuals was believed to have 
almost supreme control, not only in his city, but in 
his State government. For the greater portion of 
ten years he had dictated the official action of the 
metropolis, and for two years his policy had been 
dominant at the capital. Law after law was repealed 
because he willed, and new ones were enacted in 
order that he and his friends might hold their posi- 
tions in public places by a more enduring tenure. He 
seemed a very king, ruling in the midst of a republic. 
Yet, on the 12th of July last, the weakness of that 
political body, whose power had appeared invincible, 
was made manifest. With the police under their 
control, and probably the law on their side, they did 
not dare to put into force an order issued by them- 
selves. From that hour the scepter departed out of 
their hands, and the events of December are only 
natural sequences of those of the midsummer. 


It is a humiliating fact that the rights of American 
sailors are not as well cared for as those of English 
sailors in American ports. Our own countrymen are 
subjected to extortion, robbery and brutal usage, and 
the law is powerless to help them, while the more 
fortunate foreigner is secure against every wrong. 
The reason is, that the British government, with a 
humanity which has not heretofore been usual in 
governments, cares for the material welfare of those 
of its citizens who make a business of going down 
to the sea in ships, and is ever present everywhere 
with its power and watchfulness to protect them 
against injustice, while our own government leaves 
its seamen to the tender mercies of local authorities. 
It is understood, however, that a remedy for the evils 
now complained of will be afforded by the enactment 





as the English act, and known as the “ Shipping Com- 
missioners’ Bill.” This bill is now in the hands of the 
committee of commerce, who will soon report it to 
the house. We trust that there will be no delay in 
its passage, as the State laws have long since been 
proved inadequate to accomplish any thing in the 
matter. 


A national statute regulating marriage has been 
suggested as a remedy for the difficulties which arise 
from the conflict in the statutes of different States 
upon that subject. A national law, if a good one, 
would, of course, mend the matter; but we do not 
believe such a law is within the scope of federal leg- 
islation, and it is hardly worth while to amend the 
constitution so as to bring it there. Very many 
things besides marriage ought to be regulated by a 
uniform law, but the disadvantages and annoyances 
arising from diverse statutes had better be borne with 
than to intrust too many matters to federal manage- 
ment. The States, too, are becoming more like each 
other as the country grows older, in the matter of stat- 
ute law. In fact, where a really good act is adopted in 
one, it is very soon copied in the rest. If some of 
the older States will enact a law upon the subject of 
marriage and divorce, which will secure to all inter- 
ested all that ought to be, we are confident that its 
provisions will soon find their way into the statute 
books of other commonwealths. 


It is a question whether very much official corrup- 
tion would not be prevented by uniformly paying 
public officers salaries, instead of allowing them fees, 
We have heretofore noticed the prevalence of the cus- 
tom of charging illegal fees. Limit the number of 
office-holders, pay liberal salaries, and very many of 
the petty extortions which disgrace our public service 
would disappear. We have little hope, however, of 
a beneficial change so long as official positions are 
given as rewards for partisan services, 


It is proposed, in Kentucky, to establish a system 
of courts intermediate between the circuit and the 
court of last resort, something of the character of the 
New York general term. The general term is an 
absolute necessity here, as it operates to relieve the 
highest appellate court from considerable business — 
in fact, it shuts out some kinds of appeals altogether. 
Were it not for the intervention of a general term, 
the other court would be certainly one of last resort, 
for a case would not be reached within a generation 
of the time it appeared on its calendar. 


——- > ———_ 


Another illustration of ‘“ Bleak House” is cited in 
the English journals. A London court has had a case 
before it for forty years, and every one but the defend- 





by congress of a bill containing the same provisions 


ant has died since its commencement. 
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OBITER DICTA. 

Serjeant Wilde, afterward Lord Truro, was an early 
riser. Frequently he would drive to his chambers, in 
his carriage, by five o’clock, on a winter’s morning, 
prior to his going to Westminster Hall. 


Witnesses in divorce suits are apt to “take up” 
with one side or the other, and stretch their testimony 
accordingly. In a late case, one witness was persistent 
in saying that the wife had a very retaliating dispo- 
sition —that she retaliated for every little thing. ‘‘ Did 
you ever see her husband kiss her?’’ asked the wife’s 
counsel. ‘“ Yes, sir; often.’’ ‘“ Well, what did she do 
on such occasions?” ‘She always retaliated, sir!” 


We have often laughed at the brilliant exclamation 
of somebody, in addressing a jury: ‘‘Gentlemen, the 
chimney took fire; it poured forth volumes of smoke — 
volumes, did I say? Whole encyclopedias!’’ But we 
never before had heard it attributed to any particular 
individual. It seems the gentleman was a Mr. Mar- 
ryatt, a former practitioner at the Old Bailey sessions, 
and afterward queen’s counsel. He was called a great 
case lawyer. He declared that he never opened any 
book, after he left school, but a law book. Very likely. 
Not a dictionary, certainly! 


A man was arrested in Louisville, Ky., a short time 
ago, charged with the novel, yet heinous, offense of 
stealing the tails of twocows. The articles in yuestion 
were found in the premises of the accused, and, as they 
were in a detached state, with no animated milk fac- 
tories upon the premises, to which they might be use- 
ful, he was taken into custody and brought before a 
magistrate. The justice was a man of the world — of 
the agricultural and rural world — knew a trifle about 
farming — was acquainted with a thing or two in the 
way of live stock, besides law calf. With consummate 
shrewdness, he therefore ordered the “fly brushes” 
to be taken to the cows, “to see if they fitted.” Cir- 
cumstantial evidence was too much for the prisoner, 
and he was committed on the charge of larceny. 


At a jury trial, recently, in Minnesota, the judge 
asked the usual questions before proceeding with a 
case, whether any gentleman of the panel was disqual- 
ified by interest, or otherwise, from sitting as a juror. 
No one replied that he was. Plaintiff’s counsel, who 
was athin, hatchet-faced, dyspeptic-looking individual, 
rather tartly challenged one man, and had him re- 
moved. This obstacle to perfect justice having been 
surmounted, things were beginning to proceed pleas- 
antly, when a tall, broad-shouldered fellow, with a 
look of infinite good humor in his face, got up slowly 
and asked to be excused. 

“Why?” said his honor. 

* Well, judge,’’ was the reply, “I don’t think I can 
be impartial in this suit. I really don’t. You see, I 
believe I am prejudiced against one of the lawyers 
there.”’ 

“Ah! how’s that?” inquired the court, in a lively 
way. 

“Why, the fact is, Iam prejudiced against the coun- 
sel for the plaintiff. I never saw the man before to-day, 
but I’m afraid I should go against him on general 
principles, from the way he looks.” 

The conscientious juror was allowed to step down. 





COURT OF APPEALS ABSTRACT. 


NEGLIGENCE. 

1. Duty of city officials : when city liable for overflow of 
sewers. — The plaintiffs were damaged by the overflow 
into their premises of a sewer, maintained by the city 
of Syracuse. The overflow was caused by an obstruce. 
tion in the sewer, composed of fallen bricks and street 
dirt. By the charter of the city it is the duty of the 
mayor and common council to open and repair sewers, 
Held, that the finding of a neglect of duty on the part 
of the city officials is essential to plaintiffs’ case. That 
no case has gone so far as to hold that there is an abso- 
lute undertaking on the part of the corporation, 
that their constructions shall at all times be in proper 
conditions, or to hold the city responsible without 
some wrongful act or negligent omission on its part, 
McCarthy v. City of Syracuse. Opinion by Rapallo, J. 

2. But the mere absence of notice to the city officials 
of the obstruction of a sewer does not absolve the 
city from the charge of negligence. It is its duty to 
keep the sewers in repair, and this involves a degree of 
watchfulness in ascertaining their condition, from 
time to time, and preventing them from becoming 
obstructed, and the omission to make examinations and 
to keep the sewers clear is a neglect of duty which 
renders the city liable. Ib. 

3. The excavation by the plaintiffs of the area under 
their sidewalk was lawful, and they were not bound to 
leave the earth there as a protection against a possible 
overflow of the same. Ib. 


PRACTICE. 


1. Partition suit: not allowable when defendant holds 
lands adversely. —To maintain an action for the parti- 
tion of lands, the plaintiff must, at the time of the 
commencement of the action, have an actual or con- 
structive possession in common with the defendants 
of the land sought to be partitioned. Florence v. Hop- 
kins. Opinien by Rapallo, J. 

2. A subsisting adverse possession is a bar to the ac- 
tion. It is intended for the partition of lands in the 
possession of part owners, and not for the recovery of 
lands held adversely. Ib. 

8. The defendant in her answer set up aclaim to the 
whole of the lands sought to be partitioned, and proved 
a subsisting adverse provision at the time of the com- 
mencement of the action for partition. Held, that 
the action could not be maintained. Ib. 

4. Appeal from general term: not allowed when judg- 
ment has been reversed on questions of fact.— In a case 
tried before a jury where the judgment has been re- 
versed, and a new trial granted upon questions of fact, 
and the proceedings have been regular, an appeal will 
not lie to this court. Wright v. Hunter. Opinion by 
Rapallo, J. 

5. This case which had been tried by a jury was reg- 
ularly before the general term for review as well upon 
the facts as thelaw. The evidence was such as to jus- 
tify areversal upon the facts. The opinion of the court, 
after reviewing the evidence and expressly approving 
of the rulings of the judge at the trial, stated, that the 
error was not of the judge but of the jury, and a new 
trial was granted. Held, that the failure of the defend- 
ant to obtain an entry of the grounds of decision on 
the judgment of reversal is no reason for depriving 
him of a new trial, and that an appeal to this court 
should be dismissed. Ib. 

6. Appeal from order of general term.— An order 
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made at general term reversing the order of a special 
term absolutely, granting no new trial cannot regu- 
larly be appealed from asan order. The proper mode 
of reviewing it is to cause judgment of reversal to be 
perfected and to appeal from that judgment. Mehl v. 
Vander Walbeke. Opinion by Rapallo, J. 


SHERIFF. 


1. When liable for escape: releasing prisoner under void 
order.— In order to justify a sheriff in releasing a per- 
son imprisoned for debt, upon the orders of a county 
court, it must be shown that the court had jurisdiction 
of the parties to the controversy upon whom the orders 
were to operate, or that the orders were on their face 
such as the court could make for his guidance. Bully- 
more v. Cooper. Opinion by Folger, J. 

2. But if the orders do not state facts, which if exist- 
ing gave general and special jurisdiction, they will not 
per se protect the sheriff. Ib. 

3. In order to give the county court jurisdiction un- 
der 2 R. S. 32, §8 1, 2, 3, 4, 5, 6 the requirements of the 
statute must be fully complied with, and the failure to 
indorse the affidavit_required by section five will debar 
the court of jurisdiction. Not only a petition but a 
verified petition is necessary. Ib. 

4. An allegation in the petition of the debtor that 
he has been declared a bankrupt, under the United 
States bankrupt law, and that an assignee has been 
appointed, etc., does not satisfy the requirement of the 
statute that there shall be an account of the estate 
of the petitioner. Ib. 

5. The defendant, asheriff, released one F. A., debtor 
in his custody, upon an order of the county court. 
Held, that the order not showing jurisdiction, and the 
court having failed to obtain jurisdiction of the pro- 
ceedings for F.’s discharge, the defendant was liable 
for an escape. Ib. 

STATUTES. 


1. Construction of : legislative power as to public works. 
—The act of April 12, 1865, prohibiting the construction 
of any drain or sewer in the city of New York, unless 
such sewer or drain shall be in accordance with a gen- 
eral plan, etc., applies where proposals for the work 
had been advertised, and bids opened before the pas- 
sage of such act. Petition of Protestant Episcopal 
Public School et al. Opinion by Rapallo, J. 

2. Even if the opening of the bids gave a vested right 
such contract would not deprive the legislature of the 
power to prohibit the construction of the sewer. The 
power of the legislature to regulate the manner of 
doing public works cannot be foreclosed by the contract 
of a municipal corporation. Ib. 

WILL. 

1. Power of corporation to take under; effect of void 
bequest. — The testator, residing in Connecticut, dis- 
posed by will, of real and personal property, situate in 
this State. After giving certain legacies, the seventh 
clause gave the residue, real and personal, wherever sit- 
uate, to trustees in fee-simple, upon trusts in favor of 
testator’s daughter and her children, should she have 
any surviving, etc., and, in case of the death of daugh- 
ter leaving no relative who could take under the will, 
to pay certain legacies, and then to divide the remain- 
der between six societies named. The personal estate 
was more than sufficient to pay all the specific legacies. 
Held, that the validity of the bequests of personal 
property must be determined by the law of the domi- 
tile of the testator, and the validity of the devise of 





real estate in New York, by the law of this State. 
White v. American Colonization Society and others. 
Opinion by Grover, J. 

2. That one of the societies (The Southern Aid Soci- 
ety), being a voluntary unincorporated association until 
the time of the testator’s death, could not take a de- 
vise under the law of this State. Ib. 

3. To constitute a conversion of real estate into per- 
sonal, under a trust, inthe absence of an actual sale, it 
must be made the duty of the trustees to sell it in any 
event. A mere discretion to sell produces no such 
result ; and the Southern Aid Society could take no 
interest under a power to sell. Ib. 

4. Another of the societies named (The American 
Colonization Society) was incorporated under the laws 
of Maryland, and had under these laws authority to 
take lands by devise. Held, that this did not give it the 
power to take lands by devise in this State. That the 
word statute in section 3 of the Statute of Wills (2 R. 
S. 57), refers to a statute of New York only. Ib. 

5. That another of the societies (The American Tract 
Society), having no power to take lands by devise at the 
time of the testator’s death, could not by subsequent 
legislative act be enabled to take under the void devise. 
The property not effectually disposed of by the will 
vested in the heirs, and cannot be taken from them by 
legislative act and bestowed on others. 

6. That the property undisposed of by reason of the 
inability of the devisees to take, vested in the heir of 
the testator (who was his daughter) at his death, and 
upon such heir’s death, went to her heirs, and those 
who would have been heirs of the testator, had he sur- 
vived the daughter, had no right to it. Ib. 


—_++—__—_ 


PROMISSORY NOTE FRAUDULENT IN ITS 
INCEPTION. 


HAMILTON v. VOUGHT.* 

1. A note fraudulent in its inception cannot be invalidated 
in the hands of a party taking it for value, before matur- 
ity, unless actual fraud can be shown in such party so 
taking it. 

2. That such note was taken und >r suspicious circumstances 
will not avail to defeat it, unless such circumstances are 
sufficient to prove mala fides in the holder of the paper. 

8. Mere carelessness in taking such note will not, of itself, 
impair the title ; bnt carelessness may be so gross that bad 
faith may be inferred from it. 


Case certified from the Sussex circuit court. 
Hamilton & McCarter for the plaintiff. 
Coult & Pitney for the defendant. 


BEASLEY, Ch. J. We have presented to our consid- 
eration, in this case, but a single question, viz.: 
Whether the title of a holder of negotiable paper, ac- 
quired before it was due, for valuable consideration, is 
affected by the fraud of a prior party, without proof of 
bad faith on the part of such holder. 

At the trial of this cause the jury was instructed that 
if the holder of the note sued on—the plaintiff in the 
action — acquired his title under circumstances which 
should have put a person of ordinary prudence on his 
guard, the note was invalid, if its inception had been 
fraudulent. 

The verdict was in favor of the defense. and the 
plaintiff now insists that the judicial instruction should 





* Supreme Court of New Jersey. 
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have been that suspicious circumstances attending the 
acquisition of his title was not sufficient to defeat his 
claim, unless of a character to raise a conviction of 
actual fraud on his part. 

Counsel who so ably argued this case in behalf of the 
defendant did not deny that the modern English 
authorities were hostile to their position, but they 
went upon the ground that the rule thus sanctioned 
was an innovation, and consequently would not be 
followed by this court. The ancient rule, it was 
maintained, is that declared in Gill v. Cubitt, 3 Barn. 
& Cress. 466. This decision was made in the year 1824, 
and, beyond all question, it sustains the principle now 
claimed by the defense, for, in the reported case re- 
ferred to, the jury were explicitly told that “there 
were two questions for their consideration: first, 
whether the plaintiff had given value for the bill, of 
which there could be no doubt; and, secondly, 
whether he took it under circumstances which ought 
to have excited the suspicions of a prudent and care- 
ful man.” The authority is directly in point, and the 
only question which can arise is, whether it correctly 
states the ancient rule of the common law upon the 
subject. 

My first remark in this connection is, that, from the 
opinion of the judges in the case of Gill v. Cubitt, it 
appears that the doctrine adopted was intended to be 
an innovation upon the antecedent practice, and that 
it was avowedly opposed toa decision of the greatest 
weight. Twenty-three years before, in the year 1801, 
Lord Kenyon, in Lawson v. Weston, 4 Esp. 56, had 
expressly repudiated the idea that suspicious circum- 
stances, in the absence of actual fraud, would avoid a 
note in the hands of a holder for value. But this doc- 
trine did not harmonize with the views of the judge in 
the case of Gill v. Cubitt, and it was accordingly over- 
ruled. Thus, Chief Justice Abbott says, in his opinion : 
“T think the sooner it is known that the case of Law- 
son v. Weston is doubted, at least by this court, the 
better. I wish doubts had been cast on that case at an 
earlier time.’”’ And he concludes: ‘“ For these reasons, 
notwithstanding all the unfeigned reverence I feel for 
every thing that fell from Lord Kenyon, by whom 
Lawson v. Weston was decided, I cannot think that 
the view taken by that learned lord was a correct one.”’ 
Nor is this rejection of this antecedent decision at- 
tempted, in the slightest degree, to be put upon the 
foundation of pre-existing authority; not a case is 
referred to for its justification, and although in Law- 
son v. Weston the authority of Lord Mansfield, in 
Miller v. Race, was mooted, no remark is made on that 
circumstance. I think a perusal of the opinions in Gill 
v. Cubitt will satisfy any one that it was a well under- 
stood intention to deviate from the legal rule upon 
this subject which had previously existed; or, if any 
doubt should remain, such doubt will certainly be dis- 
pelled by a reference to the case of Slater v. West, 3 
Carr. & Payne, 325, decided in the year 1828, in which 
Chief Justice Abbott (then Lord Tenterden), in laying 
down the doctrine that a person is not entitled to 
recover who takes a bill of exchange “ under circum- 
stances which ought to excite suspicion in the mind of 
a reasonable man, says: ‘“‘This doctrine is of modern 
origin. I believe I was the first judge who decided this 
point at nisi prius. The court to which I belong con- 
firmed my decision, and the other courts have, I be- 
lieve, acted on the same principle.’’ And Chief Jus- 
tice Bayley, in his opinion in Gill v. Cubitt, is equally 
explicit. ‘But it is said’’—such is his language — 





“that the question usually submitted for the considep. 
ation of the jury, in cases of this description, up to the 
period of time at which my lord chief justice’s dires. 
tion was given, has been whether the bill was takep 
bona fide, and whether a valuable consideration was 
given forit. I admit that has generally been the case,” 
From these citations, I think it is manifest that the 
judges who participated in the decision of the case of 
G4ul v. Cubitt were aware that, by the views expressed 
by them, they introduced a novelty, and departed from 
the older practice of the courts. That the principle 
adopted in that case was an innovation seems to me 
unquestionable. I have shown that it is irreconcilable 
with Lawson v. Weston. So it plainly occupies the 
same relation to the case of Peacock v. Rhodes, Doug, 
632, decided by Lord Mansfield in 1781. The rule which 
it endeavors to overthrow will be found sustained ip 
Miller v. Race, 1 Burr. 452; Price v. Neal, 3 id. 1355; 
Grant v. Vaughan, id. 1516; Anonymous, 1 Ld. Rayn. 
738; Morris v. Lee, 2 id. 1396 There was not a case 
cited upon the argument, nor have my researches led 
me to one, anterior to the decision of Gill v. Cubitt, 
which sustains the doctrine there propounded. I con- 
fidently conclude, therefore, that the case above criti- 
cised cannot stand on the ground of ancient authority, 
In my apprehension, the original rule, as it existed in 
the time of Lords Kenyon and Mansfield, was that 
nothing short of mala fides would vitiate the title of 
the holder of negotiable paper, taking it for value 
before maturity. It is entirely out of the question, 
therefore, for this court to regard Gill v. Cubitt as 
imperative authority. It is true that that case was 
followed for a time, to a considerable extent, by the 
English courts. But, as I have already said, in Eng- 
land the original rule has been re-instated. In Back- 
house v. Harrison, 5 B. & Ad. 1098, Mr. Justice Patter- 
son says: “I have no hesitation in saying that the 
doctrine first laid down in Gill v. Cubitt, and acted 
upon in other cases, has gone too far, and ought to be 
restricted.”” And in Goodman v. Harvey, 4 Ad. & EL 
870, Lord Denman thus forcibly expresses the rule at 
present prevailing in the courts at Westminster: 
“The question I offered to submit to the jury was, 
whether the plaintiff had been guilty of gross negli- 
gence or not. I believe we are all of opinion that gross 
negligence only would not be a sufficient answer where 
the party has given consideration for the bill. Gross 
negligence may be evidence of mala fides, but it is not 
the same thing. We have shaken off the last remnant 
of the contrary doctrine. Where the bill has passed to 
the plaintiff without any proof of bad faith in him, 
there is no objection to his title. The following cases 
recognize and enforce the same rule: Uther v. Rich, 10 
Ad. & El. 784; Artbouin v. Anderson, 1 Ad. & EL. (N. 8.) 
498; Stephens v. Foster, 1 Cromp., Mees. & Ros. 894; 
Palmer v. Richards, 1 Eng. L. & Eq. 529; Marston v. 
Allen, 8 Mees. & Wels. 494; Raphael v. Bank of Eng- 
land, 17 C. B. 161. 

An examination of the American reports will dis- 
close a similar mutation of judicial opinion upon this 
subject. For a time, in several of the States, the rule 
broached in the case of Gill v. Cubitt has been acted 
upon; but now, in most of them, and in those of the 
most commercial importance, that rule has been en- 
tirely discarded. Magee v. Badger, 34 N. Y. 247; Bel. 
Bank of Ohio v. Hoge et al.,7 Bosw. 543; Worcester, 
etc., Bank v. Dorchester, etc., Bank, 10 Cush. 488; 
Matthews v. Poythress, 9 Ga. 387; Ellicott v. Martin, 6 
Md. 509; Crosby v. Grant, 36 N. H. 273. 
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The subject has also recently been settled, after an 
daborate discussion and full consideration in the 
supreme court of the United States, in the case of 
Goodman v. Simonds, 20 How. 343, the result being an 
explicit repudiation of the doctrine that suspicious 
circumstances will, per se, vitiate the title to commer- 
cial paper. 

From this brief review of the cases, I think it may 
be safely said, that the doctrine introduced by Lord 
Tenterden stands at the present moment marked with 
the disapproval of the highest judicial authority. Nor 
does such disapproval rest upon merely speculative 
grounds. That doctrine was put in practice for a course 
of years, and it was thus, from experience, found to be 
inconsistent with true commercial policy. Its defect 
—a great defect, as I think—was, that it provided 
nothing like a criterion on which a verdict was to be 
based. The rule was that, to defeat the note, circum- 
stances must be shown of so suspicious a character that 
they would put a man of ordinary prudence on inquiry ; 
and, by force of such arule, it is obvious, every case 
possessed of unusual incidents would, of necessity, pass 
under the uncontrolled discretion of a jury. An inci- 
dent of the transaction from which any suspicion could 
arise was sufficient to take the case out of the control 
of the court. There was no judicial standard by which 
suspicious circumstances could be measured before 
committing them to the jury. And it is precisely this 
want which the modern rule supplies. When mala 
fides is the point of inquiry, suspicious circumstances 
must be of a substantial character; and if such circum- 
stances do not appear, the court can arrest the inquiry. 
Under the former practice, circumstances of slight 
suspicion would take the case to the jury; under the 
present rule, the circumstances must be strong, so that 
bad faith can be reasonably inferred. Thus the sub- 
ject has passed from the indefinite to the compara- 
tively definite; from the intangible to the compara- 
tively tangible. From a mere matter of fact, the 
question, to some extent, has become one of law. I 
cannot doubt, when we recollect that inquiries of this 
nature always attend that class of cases where judg- 
ments are sought against innocent and unfortunate 
parties, that the change is most beneficial. All expe- 
rience has shown how hard it is to prevent juries from 
seizing on the slightest circumstance, to avoid giving a 
verdict against the maker of a note which had been 
obtained by fraud or theft. To preserve the negotia- 
bility of commercial paper, and guard the interests of 
trade, it is absolutely necessary that large power should 
be placed in the judicial hand when the question arises 
as to what facts are sufficient to defeat the claim of the 
holder of a note or bill which has been taken before 
maturity, and for which value has been paid. It is 
only in this mode that the requisite stability in trans- 
actions of this kind can be retained. But I do not 
think the difference between the two rules above dis- 
cussed is as great as some persons have supposed. In 
my apprehension, the entire variance consists in the 
degree of proof which the court will require in order 
to submit the inquiry to the jury. Mere carelessness in 
taking the paper will not, of itself, impair the title so 
acquired; but carelessness may be so gross that bad 
faith may be inferred from it. Nor is it necessary, in 
order to defeat the title of the holder, that he have 
actual knowledge of the facts and circumstances con- 
stituting the particular fraud; it is sufficient if he have 
knowledge that the paper is tainted with any fraud, 
although he may be ignorant of the nature of it. In 





the case of May v. Chapman, 16 Mees. & W. 355, Baron 
Parke says: “I agree that ‘notice and knowledge’ 
means not merely express notice, but knowledge er 
the means of knowledge, to which the party willfully 
shuts his eyes.” Reviewed in this sense, as I have 
already remarked, the principle seems to me to bea 
highly salutary one, and, in the language of Professor 
Parsons, is well “‘adapted to the free circulation of 
negotiable paper and the true interests of trade.”’ 1 
Pars. B. & N. 259. 

I think a new trial should be granted. 

Scudder and Van Syckel, JJ., concurred. 


——_++—_—_. 


ENGLISH JUDGES. 


The judges can tell odd stories of going circuits. The 
functionaries, and sometimes even the prisoners, are 
much disgusted if instead of a Westminster judge they 
have to deal with some counsel whose name has been 
included in the commission. A prisoner for murder 
was greatly annoyed because he had to be tried by a 
“journeyman judge.’’ A sheriff once told a judge 
that they had been “often jobbed off with sergeants 
instead of judges in those parts, and was he really a 
bona fide judge ?’’ Having had his mind satisfied on 
this point, the sheriff gracefully took his place by the 
side of the judge on the back seat, but was politely 
informed by the judge that etiquette required that he 
should sit opposite. Once a judge complimentary told 
a mayor that he presided over an ancient city. ‘‘ Yes, 
my lord,’’ was the answer, “it always was an ancient 
city.”’ We expect that it was the same gentleman who 
expressed a hope that Mrs. Judge and all the little 
Judges were well. A sheriff asked a judge at a circuit 
dinner whether he had gone to see the elephant in the 
last place. ‘‘Why no, Mr. High Sheriff,’ he replied, 
“T cannot say that I did, for a little difficulty occurred ; 
we both came into the town in form, with the trumpet 
sounding before us, and there was a point of ceremony 
to be settled which should visit first.” 

There have been judges who have acquired certain 
little tricks and peculiarities of manner. This is rather 
a drawback to a judge. It is always especially neces- 
sary that there should be no trick of temper; that he 
be not a “‘roarer.’’ A peculiarity which is said to have 
belonged to several judges is that of speaking aloud. 
There are two very awkward habits against which ab- 
sent-minded men should guard —soliloquizing aloud 
when they walk, and walking when they are asleep. 

Seme absurd stories have been told of judges think- 
ing aloud. The following story is told by one of the 
registrars of the court of chancery of a great chancel- 
lor: ‘A barrister, whom he had not previously heard, 
was retained to argue before him. The counsel was a 
man of ability, but began in a very confused, blunder- 
ing manner. Lord Chancellor: ‘‘What a fool the 
man is!’’ After a while he got more cool and col- 
lected. Lord Chancellor: “ Ah! not such a fool as I 
thought.”’ Finally, he quite recovered himself, and 
proceeded admirably. Lord Chancellor: “ Egad! it 
is I that was the fool.”’ It isa worse fault of a judge 
when he is supposed to be too much under the influence 
of some counsel. Thus, Sir Fletcher Norton was no- 
toriously a terror to the bench in his day. Lord Mans- 
field was thought to favor unduly men who, like him- 
self, had been to Westminster and Christ Church. 
The great Lord Tenterden was supposed to be fascin- 
ated, like the juries, by Scarlett—the Mr. Subtle of 
“Ten Thousand a Year,’’—to whom he had often 
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been a junior. Lord Westbury, when Mr. Bethell of 
the bar, had an extraordinary influence with some 
judges, and also awoke extraordinary antagonisms. 

But the worst faults a judge can have is a short 
temper. We have in our mind’s eye a learned judge 
and most excellent man, whose court was sometimes 
no better than a bear garden, through his unfortunate 
defect of temper and judgment. There was one judge 
who hada trick of checking witnesses when they got on 
too fast for his notes by saying, “Stay, stay.”” He was 
called the old staymaker. Ofttimes they show admira- 
ble temper and discretion. A judge who was summing 
up a case was greatly disturbed by a young counsel who 
was talkingaloud. With great benignity he said, “‘ Mr. 
Gray, if you ever arrive here, which some of these 
days I hope you will do, you will know the incon- 
venience of counsel talking while you are summing up.” 
A curious story is told illustrating the legal precision of 
agreat judge. He asked a magistrate on a circuit din- 
ner whether he would take some venison. The gentle- 
man aswered, “‘ Thank you, my lord, I am going to 
take boiled chicken. Lord Tenterden retorted, that, 
sir, is no answer to my question; I ask you againif you 
will take venison, and I will thank you to answer yes or 
no, without further prevarication.’’ The story was 
originally told in the Quarterly Review, but it is chal- 
lenged by Lord Campbell. 

Another unfortunate characteristic of some judges 
is the extreme promptness with which they make up 
their minds and take a side onacase. There is a sub- 
tle atmosphere which soon tells the advocate whether 
the court is with him or whether he has to fight the 
up-hill game of a losing cause. Counsel often watch, 
with extreme anxiety, even trivial utterances of the 
judges which may indicate the direction of their mind. 
The most upright and impartial judges who endeavor 
to keep their judgment perfectly balanced, are liable, 
human nature being what it is, certainly, and perhaps 
insensibly, to take aside. I believe they have left it 
on record that when a case has been fairly opened, and 
the testimony was given clearly, honestly and in a 
pleasing way, they made up their minds on one side 
before they heard the other. Mr. Grote discusses this 
subject in one of the admirable notes to his immortal 
history. Wise judges watch against this tendency, 
and are able to conquer it. Still, in the case of any 
protracted trial it is easy to see on which side the 
judge's opinions rest, and even his sympathies. With 
some judges the habit of advocacy has grown so 
inveterate that they are quite unable to lay it aside. 
If ever they have seriously tried they have not suc- 
ceeded in the attempt. The case has even been 
known of a judge on the bench thundering like an 
advocate at Nisi Prius. A judge once said that he had 
only lost two verdicts since he had been raised to the 
bench. What one likes to see in a judge is a quiet, 
vigilant watchfulness; the alert eye, the unwearying 
hand, the thoughtful, composed manner. I have seen 
cases where, except to the initiated, the judge seemed 
little more than a passive spectator for a considerable 
portion of the case—but he would have interfered at 
any moment—and when his proper time came he 
showed how complete had been his proper grasp of the 
case, and how acute his attention to all details. An 
able judge once said, ‘Nobody knows how much 
energy it requires in a judge to hold his tongue.’”’ The 
most conspicuous example of an intellectual failure in 
fairness was Sir John Leach. He delighted to gallop 
through his cases. He was so fast that a stage coach 





was named after him—‘‘The Vice-Chancellor.” A). 
most as soon as a case was opened he decided against a 
plaintiff or a defendant, and never thoroughly heard it 
through. It was wondered what he would find to do 
after he had cleared his list off. ‘Do! why, he wil] 
hear the other side.”” was the acute answer. This was, 
indeed, an egregious example—if the facts stated of 
him are true, and they are stated by Lord Kingsdown; 
such a judge himself deserved the penalty of a crim- 
inal. It is always worth while for barristers care- 
fully to attend to the slightest indication of judicial 
opinion. I remember acase in an equity court in which 
the buying and sellmg of some living was concerned, 
When the case had made some progress the judge 
quietly observed, ‘‘ Does Simon Magnus appear at all 
in the action?’ The counsel at once told the solicitor 
that the judge evidently looked upon the transaction 
as one of simony, and the case was forthwith with- 
drawn. 

But sometimes it is impossible to say in which way 
the opinion of the judge leans. My own opinion is 
that they have not been at the trouble of forming an 
opinion. Charles Dickens has hit this off —as he hits 
off every thing —capitally: ‘“‘Mr. Justice Stoneleigh 
summed up in the old-established and most approved 
form. He read as much of his notes to the jury as he 
could decipher on so short a notice, and made running 
comments on the evidence as he went along. If Mrs. 
Bardell were right it was perfectly clear that Mr. Pick- 
wick was wrong, and if they thought the evidence of 
Mrs. Cluppins worthy of credence, they would believe 
it, and if they didn’t, why they wouldn’t.”” If some 
judges are anxious to guide the jury, others are anx- 
ious to evade the responsibility. They must save them- 
selves a great deal of wear and tear. Still, in many 
cases, provincial juries are so crassly stupid that they 
require to be guided unless there should be continual 
miscarriage of justice. One remedy would be thata 
large proportion of the cases now tried by juries should 
be summarily disposed of by judges. Another remedy 
would be that there should be a large infusion of the 
grand jury element in the petty jury. Cases are on 
record in which judges have confessed themselves mis- 
taken. One judge, thinking that he had caused an in- 
justice to be done which it was beyond his power to 
rectify, left the injured person a large sum of money 
in his will. It is said that the case of Lord Cochrane, 
afterward Earl of Dundonald, almost broke the heart 
and hastened the resignation and death of Lord Ellen- 
borough. That great man and most upright magistrate 
had conceived a political prejudice against Lord Coch- 
rane, and summed up violently against him. He after- 
ward saw good reason to believe that he had been mis- 
taken in his facts, and had been too harsh in his sen- 
tence. — London Society. 


—__++-—___ 


It is pleasing to know of Lord Mansfield, that after 
he had retired he delighted to talk over every import- 
ant case of the day with a certain barrister, who, in 
turn, became a great judge. Lord Mansfield was very 
kind to the bar. When his court sat very late on one 
occasion, he addressed the counsel, ‘‘ gentlemen, as you 
have lost your dinners you had better come and dine 
with me.” Judges are very good in asking young bar- 


risters of their acquaintances to dinner, but such bon- | 


hommie as Lord Mansfield’s it would be hard to find 
now. 
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With the present number the Law Journat closes 
The index will be forwarded with 
The Law 
Journat, from its commencement, has met with very 





its fourth volume. 
an early number of the next volume. 


flattering success, and has made every endeavor to 
deserve it. Its circulation is large, and extends into 
every State and territory in the Union. 
ments have been made which is thought will make 


Arrange- 


the journal for the coming year of still greater 


value and interest. The publishers will feel greatly 


obliged to subscribers and readers, if they will use 
their influence in extending its circulation. 
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OUR BOOKS. 
No. III. 

We have now lying before us two volumes in folio, 
lettered upon the book “D’Anvers’ Abridgment,” one 
published in 1705 the other in 1713. About half of 
another volume made its appearance fourteen years 
after the second, and the other half of the volume 
came out about ten years later. So that from the 
publication of the first to the completion of the third 
volume was a period of some thirty-two years. 
And one may form some judgment of the probable 
length of time it would have taken to have com- 
pleted the work at that rate, when he is told, that its 
topics are arranged alphabetically, and the third 
volume extends only to the word “extinguishment.” 
The edition now before us was originally purchased, 
as recorded in his own hatdwriting, by Benjamin 
Lynde in 1717, which accounts for its being defective 
of the third volume. The history of the work seems 
to be this. The author undertook to translate Rolle’s 
Abridgment into English, with an addition of such 
cases as had then come to his knowledge. 

It was published under the imprimatur of all the 
judges except Lord Holt who declined to grant it, 
although it is humbly inscribed to him, and the author 
“presumes to address himself for patronage and pro- 
tection to your lordship in whom all the learning of 
Bthese authors from whom I collect, so eminently 
centers and resides.” 

Upon opening the volumes to trace their owner- 
thip, we find pasted upon the inside of the cover the 
coat of arms of some one without any name to indi- 
cate whose it was intended to be. We know solittle 
of these things that we are less capable of applying 
the proper terms in describing it, than we should be 
,to read the original of Ch. J. Rolle without our pres- 
ent author’s translation. One by looking at it would 
infer that it was the arms of an auctioneer, for the 











prevailing emblem upon it seems to be a wooden 
mallet, such as auctioneers use. It is surmounted by 
the figure of a griffin with his wings outstretched and 
a mallet in his right claw, and three mallets are 
prominent upon the shield. If it is the arms of one 
of our profession of that day, it may be emblematical 
of the difficulty a student then had in breaking 
through the shell of a barbarous language, to get at 
the kernel of the law that was hidden within it. 

We infer as much from the motto inscribed below 
the shield: “virtute decit non sanguine niti,” from 
“vyirtute” being a very proper term to associate with 
the profession, although we do not profess to be skill- 
ful enough to translate the other words of the motto. 
Upon turning over to the title page, we find upon the 
margin inscribed the name of “Benjamin Lynde, 
1717,” and in this we bring our English law and our 
American lawyer together, as a matter of history. 
It so happens that we have quite a full account of 
this pre-proprietor of the work before us. He was 
born in Boston in 1666, and, after graduating at Har- 
vard college, went to England, where he became a 
student at the Middle Temple, and was regularly 
called to the bar. He returned to Massachusetts in 
1697, with a commission of advocate-general of the 
gourt of admiralty for Massachusetts, Connecticut 
and Rhode Island. His home, for the remainder of 
his life, was in Salem. In 1712 he was appointed a 
judge of the superior court of Massachusetts, on which 
occasion Chief Justice Sewell, who had been bred a 
theologian, congratulated the jury that they were 
hereafter to have “the benefit of inns of court edu- 
cation, superadded to that of Harvard college.” In 
1728 he became chief justice of that court, and held 
the place to his death, in 1749. He was, in fact, the 
first educated lawyer who had held a seat upon that 
bench. Up to his day they had been clergymen, or 
men educated as merchants or physicians, or engaged 
in politics or business, so that his administration of the 
office formed a new epoch in the history of that 
State. He had a son of the same name who, after 
his death, successively held the same offices which 
the father had held, as above stated. 

Through the influence and example of Chief Jus- 
tice Lynde an impulse was given to a desire on the 
part of the bench and bar to improve their knowledge 
of this law, and many important improvements were 
introduced in its practice and administration. And 
in the flood of law books of every imaginable quality 
which are being produced upon every conceivable 
subject, it is curious to inquire what the books were, 
to which an American lawyer of the better sort had 
access for study and reference at that day. The first 
edition of Blackstone published in America was 
brought out in Philadelphia in 1771, six years after 
the first volume of his Commentaries had been pub- 
lished in England. The most popular and systematic 
work prior to that was Wood’s Institute, which had 
been printed in England in 1722, ten years after Judge 
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Lynde’s appointment to the superior court. In the 
introduction to Rolle’s Abridgment written by C. J. 
Hale somewhere between 1671 and 1676, the time of 
his death, we have his advice to students as to the 
books to be studied by them. Among them we find 
Littleton, Perkins, The Doctor and Student, Fitzher- 
bert, Coke’s Commentaries and Reports, the Year 
Books, Plowden and Dyer, and especially Rostale’s 
Modern Entries. What a fascinating study law must 
have been at that day! The father of the famous 
James Otis, of Massachusetts, was a lawyer of some 
eminence, and his legal education consisted in study- 
ing Coke's Institutes, Brownlow’s Entries and Plow- 
den’s Commentaries and Reports, and that must have 
been about the time Chief Justice Lynde became the 
head of the superior court. But, perhaps, we have 
the best clue to our inquiry, so far as he was con- 
cerned, by a list of books, in his own hand-writing, 
purchased by him in 1717. Horace, Ovid and Juve- 
nal in the Delphini Editions, Tatler, 4 vols., Hale’s 
Contemplations, Coke’s Reports in English Folio and 
D’Anvers’ Abridgment. And we cannot, perhaps, bet- 
ter close these gossiping remarks than by an extract 
from President Quincy’s address upon legal educa- 
tion, delivered at the dedication of Dana Hall in 1833, 
in which he quotes from the advice of Lord Chief 
Justice Reeves to a student for the /irst stage in the 
study of the law, somewhere about 1736. 

“ Read Wood's Institutes cursorily, and for explan- 
ation of the same Jacobs’ dictionary (which by the 
way was first published from 1729 to 1733). Next 
strike out what lights you can from Bohun, Institute 
Legalis and Jacob’s Practicing Attorney’s companion 
and the like, helping yourself by indexes, Then read 
and consider Littieton’s Tenures without notes and 
abridge it. Then venture on Coke’s Commentaries. 
After reading it over, read it again for it will require 
many readings. Abridge it; common-place it; make 
it your own, applying to it all the faculties of your 
mind. Then read Serjeant Hawkins to throw light 
on Lord Coke. Then read Wood again to throw 
light on Serjeant Hawkins, and then read the statutes 
at large to throw light on Mr. Wood.” How, while 
listening to this advice, ought the American law 
student to devoutly bless the memory of that other 
Chief Justice Reeves, the father and founder of the 
American law school, who first brought into the study 
of the law at Litchfield, the notions of orderly 
arrangement and common sense by which juris- 
prudence may be taught as a liberal science, and be 
mastered asa national system by the same processes 
by which history and philosophy may be studied and 
acquired! Starting thus, at a period contemporary 
with the first educated lawyer in one of the early 
States in the Union, it would be pleasant to trace 
the history of the science and its expounders, and to 
mark the stages through which it has been passing 
to the high position it now holds by means of its 
schools and the widening influence it exerts in the 





political as well as judicial arena in the age of progress 
and reform. But to do this would be occupying an 
amount of space and time which few could afford te 
expend upon such a work, while few will thank us 
for disturbing the dust which had been so long 
gathering over those ancient volumes. 
—- ++ 
THE SAVINGS BANKS LAW. 

The failure of the Ocean National Bank calls our 
attention to the lax state in which itis to be feared 
the national banking law is administered. The 
national currency act, section 31, requires that a 
certain class of banks, of which the Ocean National 
Bank was one, should have a reserve of twenty-five per 
cent to its liabilities. The bank referred to, however, 
on the morning of its suspension had only fourteen 
percent as areserve. The provision of the currency 
act referred to, therefore, seems to be disregarded 
whenever it is found convenient todo so. All officers 
of the bank who acted in their official capacity with a 
knowledge of the deficiency in the bank reserve were 
guilty of a misdemeanor. For, where a duty is im- 
posed by statute, even if no punishment be expressly 
provided for a breach of such obligation, the common- 
law incidents of fine and imprisonment, nevertheless, 
attach to it. It is a misdemeanor at the least, and 
may, in certain cases, amount to a felony. It is 
obviously a fraud on the public and is virtually 
defined as such by the statute which imposes the 
obligation of maintaining a certain proportion between 
reserve and liabilities. If the directors or other 
officials, who were the immediate parties to the 
breach of the statute, acted in concert with others, 
this combination would, under the circumstances, be 
a criminal conspiracy in addition to its other illegal 
characteristics. 

If there is any matter in which the public generally 
should be protected by the government against their 
own rashness, it is the case of the savings banks. A 
fool and his money soon part, and even a wise man is 
sometimes willing to snatch at the golden eggs, 
though he may hurt the goose that lays them. He 
forgets that high interest means bad security, as the 
duke of Wellington used to say, and then, when a 
panic sets in, instead of acting with patience, he runs 
frantically on the bank and helps to break it. “I 
want my money,” says the French depositor, if you 
have not it, “mais, if you have it and are not going 
to fail you can keep it.” In this matter of savings 
banks the public should be protected. In the case of 
the Ocean National, the committee of the clearing 
house on suspension observed that the bank owed 4 
heavy balance, $30,000. The committee then sus- 
pended the bank for the association, and its action, of 
course, was indorsed by the association, especially 
when they observed by the published returns of the 
bank, that it had failed to keep the statutory reserve. 
If the clearing house association, however, had not 
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taken this special action, or if the bank had kept itself 
jn repute at the clearing house, its doors might be 
still open, and more victims engulfed. 

It happens, indeed, that its assets, we believe, will 
cover all its liabilities to depositors and, possibly, even 
the claims of stockholders. But this is an acci- 
dent, while it affords the less excuse for violating the 
statutory provisions respecting the proportion which 
deposits should bear to liabilities. This requirement 
imposes no special positive burden on the. banks. 
It only compels them to do what reasonable diligence 
would secure in the absence of any legislation 
on the point. Any bank that will not keep a reserve 
of at least one-fourth per cent to its liabilities will 
soon fall. 

The national banks should always be compelled to 
liquidate over their own counter, and not through the 
agency of another bank. The Union Square National 
Bank, for instance, redeemed through the Ocean Na- 
tional Bank, and when this failed to act in its redeeming 
capacity, the former bank was like a mill with plenty 
of grist but no water power to turn the main-wheel. 
Accordingly it stopped payment soon afterward. No 
bank, indeed, that can avoid it, is wise in leaving its 
water-course under the control of a rival in trade. 
Express legislation, however, is desirable to compel 
banks to adopt the safe rule, and also to force all banks, 
accepting redeeming functions for another, to be bound 
to act in the capacity, unless a notice for a reasonable 
time be previously given. 


Bank-examiner Callendar is largely indebted to the 


Ocean National Bank. It lent him $75,000 for the 
purpose of carrying out a canal speculation in Michi- 
gan. Banks, however, should never lend their assets 
for undertakings, the returns from which are so remote 
as those from canals, private mortgages, or the like — 
loans on call, mercantile bills, and the public funds 
can always be readily realized to meet arun. But 
when the string to the kite extends from New York 
to Michigan, it is not easy to haul the toy down, es- 
pecially as many others are probably raising the wind 
on the same track. But the chief indiscretion of the 
bank in this matter was to have lent its assets to an 
official whose duty was to exercise a strict surveillance 
over it. It was still worse of the bank inspector to use 
his official position for the purpose of extracting loans 
from the bank. A public trustee should not thus be 
suffered to obtain loans from his cestuis que trust at a 
profit to himself, and at a loss to his beneficiary. The 
offense may not be punishable in the present state of 
the law, but it ought to be made criminal for it is 
dearly reprehensible. When an official once becomes 
indebted to the persons in his charge, their relative 
positions become inverted, and he is more afraid of 
them than they are of him. They then set all incon- 
venient rules at defiance. 

The establishment of postal savings banks here, as 
in England, will do much good to small investors; 
but, as these postal banks will pay less interest than 


can be had even from the public stocks, it is only the 
humblest class that will deposit in them. The profit 
of the government on the system, or, rather, the cost 
of maintaining it, will be derived from the difference 
in amount between the rate of interest paid to depos- 
itors and that obtained from the public stocks. The 
government will buy stocks with the deposits, and 
the difference between the interest drawn by them 
on account of the stocks, and that paid to depositors, 
will be the source for meeting the expenses of the 
institution. So scanty a system, of course, will leave 
all investors of any note in their present condition. 
Our general law of savings banks, therefore, requires 
to be closely revised, and the present rules to be 
expressed in a manner that will give the public some 
security again their own and their banker’s indiscre- 
tion. 
<——sigeouti 


TAXES ON TRAVELERS. 

The United States supreme court has recently 
decided, in the case of Ward v. The State of Mary- 
land, that State or city laws imposing a tax on com- 
mercial travelers, unless resident dealers are also 
taxed, are unconstitutional and void. This case was 
a test one brought forward by the society of com- 
mercial travelers. The laws complained of are very 
numerous in the States and cities of the south and 
west. The commercial traveler, indeed, although asso- 
ciated with recollections of the swallow, fine weather 
and hospitable enjoyment, has long been an object of 
dislike to resident traders in rural districts, and to all 
who live by the same. The development of our inter- 
nal trade, however, cannot be impeded through re- 
gard for a prejudice which is unjust and narrow- 
minded. There is no doubt that the travelers’ society 
have deserved well of the country at large for their 
action in this matter. The law was clearly in their 
favor. A poll tax on a certain class of United States 
citizens, by a particular State, is obviously not a local, 
though it is a personal, assessment. It interferes with 
political statutes, and is equivalent to a tax on im- 
ports into the State. The question is now happily 
set at rest forever. 


ome 
REGISTRATION OF RAILROAD BONDS. 


The case of Judge Amasa J. Parker against the 
Chicago and North Western Railroad Company, re- 
cently tried before Judge Spencer in part 2 of the 
superior court of New York, marks another fixed 
point in the ever-shifting rules of directors and brok- 
ers. The customs of brokers and of the stock 
exchange are part of the general law, and are implied 
in every contract respecting stocks or bonds, unless 
there is some express stipulation which overrides the 
rules of change. What those rules are, however, are 
questions that are not always easily decided. It is 
to be feared that the practice of companies is lax in 
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question. It would be dangerous, therefore, to admit 
evidence of usage to override a common-law liability, 
unless the custom showed a user nec clam, nec vi, nec 
precario, but one that was openly, fairly and constantly 
observed — semper ubique et ab omnibus. 

Now some duties on the part of corporations are so 
plain that it is hard to see upon what ground they 
could be denied or disputed. Judge Parker’s case 
was one of this description. He bought, through 
brokers, three bonds worth $2,000, of the Chicago and 
North Western Railroad Company. The bonds were 
apparently “free,” and were registered in the com- 
pany’s office in his name. Six months afterward it 
was discovered that the bonds had been stolen from 
the executor of a Mr. Olcott, and had been once reg- 
istered in his name, but that the name had been erased 
so as to make the bonds appear free, and, as such, 
capable of being thrown on the market. Olcott’s 
executor instituted proceedings against Judge Parker 
to recover the amount of the bonds. The judge ap- 
prised the company and his brokers of the suit, in 
order that they might defend it, if they thought proper. 
No defense was made, however, by any of the parties, 
and judgment was recovered against Judge Parker 
for nearly $3,000. He then brought suit against the 
company, to be recouped this amount by them, inas- 
much as it was owing to the negligence of their regis- 
tering officer that judgment had been recovered against 
him. ~ If the registrar had made a proper examination 
of the company’s books he would have seen that the 
bonds were not really “free,” but had been already 
registered though the name was erased. Judge 
Parker averred that it was the registrar’s duty to make 
this examination, and that if he himself had been 
promptly informed that the bonds had been already 
registered, he would have stopped his check for the 
amount. 

The company averred that it was the brokers’ duty, 
and not theirs, to examine the books, in order to see 
whether the bonds were free or not. Judge Spencer, 
however, left the question of the responsibility of the 
company to the jury, who found against the company 
for $3,335.41. 

There can be no doubt that the duties of a registrar 
of stocks, in the books of a public company, are very 
different from those of registrar of deeds and titles 
to land. A registrar in an office of the latter descrip- 
tion will and ought to register every document pre- 
sented to him for registration, if it relates to land 
within his district. He does not, and often cannot, 
know whether the deed be void, voidable or valid. 
His registration is only like the stamping of the instru- 
ment. It is a condition sine gua non in the case of 
a claim for priority ; but it is a mere negative condi- 
tion, and does not impart any validity to a deed 
that is otherwise unsound. Neither could it be 
expected that a registrar of titles to land should know 
the whole law of real property, and take upon him- 
self judicial functions, and so reject some deeds with- 


out more than ex parte evidence as to their true nature 
and operation. But the registrar of a company’s 
stocks requires no knowledge beyond that of book- 
keeping and of the rules of hiscompany. These, even 
when contained in a statute, are copied from the pre- 
vious customs of dealers, so that they are plain and 
intelligible to all. If an appeal is taken to the de- 
cision in Judge Parker's case, it will, doubtless, be 
founded on evidence to the effect that there is a cus- 
tom, more or less prevalent, among members of the 
stock exchange, to leave brokers to the unlimited use 
of their own caution. But the maxim caveat emptor 
does not apply to the stipulation which is implied ina 
company registering stocks in the name of a particular 
person. The fact of registration comprises a contract 
that the registration is valid. It is, as it were, an 


indorsement of a bill that is, in other respects, invalid 
against some of the names of alleged parties to it by 
reason of its being passed. This is no ground of 
defense on the part of the party who, of course, im- 
pliedly warrants the genuineness of his own signature. 


—- ep>o — — 
THE PRESS AND THE JUDICIARY. 


The course that some of the most influential papers 
in New York city have pursued toward the judges 
in that city and vicinity is creating considerable alarm 
among the legal profession and other people who 
regard the due administration of justice of paramount 
importance to the general welfare. 

The insolent and scandalous interference there of 
portions of the influential papers in great suits has so 
disgusted country judges that some of them have 
been heard to declare that they will not hold any 
courts in New York city so long as they can avoid 
doing so. 

It has come to this: When a judge makes a decis- 
ion there which the all-knowing legal editors, who 
control those papers believe is erroneous, he is de- 
nounced as corrupt; and when he makes a decision 
there that those editors declare is correct they say in 
substance that they have coerced him to make such 
decision by the force of public sentiment which they 
have created. They scarcely give a judge there 
credit for honesty of purpose whichever way he 
decides. 

No lawyer or judge has failed to see that such 
city papers take sides in all great suits there — mis- 
state the facts or give one-sided versions of them, 
and argue for the side they espouse like paid advo- 
cates, who are shuysters, when making the closing 
argument to the jury in a justice’s court where there 
is no charge by the court to the jury correcting 
their misstatements. 

Persons who attempt to converse with judges or 
jurors, to influence them in suits that are to come 
} before them for determination, are guilty of crime 
under our statutes. There is no judge or high-minded 
juror who does not feel insulted if any person 
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approaches him out of court to give him a version of 
a case, or to intimate to him how it should be decided. 
Yet the editors of the press, to which we have refer- 
red, do not appear to think they are insulting judges 
and jurors, and improperly interfering with the dye 
administration of justice, when they take sides in 
cases, prejudge the merits of them and denounce one 
of the parties for the purpose of influencing the 
judges or jurors, who are to decide the cases. 

The press referred to have accomplished these 
results: 1. They have brought some of our courts 
and several of our judges into disrepute and con- 
tempt. 2. They have disgraced themselves in the 
estimation of the legal profession and of other intelli- 
gent and thinking classes ; and have induced a wide- 
spread belief that the editors of such papers are 
employed and paid for taking sides in great suits. 
3. They are losing their influence because they are 
not just, and are believed to be revengeful, unscrupu- 
lous and corrupt. 4. They have emboldened defeated 
litigants and unscrupulous lawyers to attribute their 
defeats to the cérruption or partiality of the bench 
or jury. 

Just think of an editor, without legal attainments 
who would not be selected as a referee or arbitrator 
by any sane man in a case involving five dollars, 
sitting in judgment, in his editorial garret, denounc- 
ing and impeaching judges, and interfering upon 
clamor, or from a one-sided statement, in great suits, 
and arguing through his press that the side he es- 
pouses is right, and that his employer should have a 
decision in his favor! Is it not high time there 
should be a law to prevent the interference of the 
press in suits before they are decided? Shall we 
have such a law, so that weak judges will not be 
intimidated; and that neither judges nor jurors shall 
be prejudiced or biased in cases by the press ? 

It is certain that some Of our judges have become 
so thoroughly disgusted with the improper interfer- 
ence of a portion of the New York city press, in 
suits there and in that vicinity, that they suspect 
there is something rotten in the case of any party for 
whom those papers interfere. Their reasoning is 
this: A party who has the right side of a suit needs 
no assistance from the press to obtain justice, and 
relies solely upon the evidence he can produce for 
success. A dishonest party, or one who knows he is 
in the wrong, will resort to the press or any other 
means to create the belief that the case should be 
decided in his favor; and he would employ the press 
to advocate his side of the case, if he could do it. 
Judges easily come to the foregoing conclysion, who 
have lost faith in the integrity or impartiality of 
the New York city press. 

It is more than suspected that more money is ex- 
pended, directly and indirectly, for editorial articles 
published in New York city, to affect the results in 
great suits there, than is paid to lawyers in such 
suits. 





When an unscrupulous editor undertakes to defeat 
parties in important litigation, he often conceals his 
motives, and skirmishes and makes flank movements. 
He traduces such parties— accuses them of all man- 
ner of baseness, and of rascality in the highest de- 
gree ; incites others to libel them and sue them; ruins 
their business, if possible; abuses their lawyer, and 
brings them into such disrepute that a weak judge 
dare not decide in their favor and that jurors will beat 
them on general principles, and assert that they have 
no rights which a jury are bound to respect. 

Judging some of the New York city press solely 
by their own editorial columns, and the fair conclusion 
is that they denounce judges as corrupt whom they 
cannot control, and that they assume to keep other 
judges in training, and dictate through their columns 
how such judges shall decide. Among lawyers, some 
judges now have the reputation of being influenced 
if not controlled by the press! Such a judge is no 
more fit for his position than a corrupt one. In this 
view of the situation of the judiciary in New York 
city and vicinity, we say, “‘ Woe unto the judge there 
who fails to record the edicts of the press in any 
great suit!” 

What ought to be done to prevent the interference 
of the press in suits before they are decided is a 
grave question, that should be most carefully consid- 
ered and answered by our next legislature. 


— +e 


ABORTION. 


The Medico Legal Society of New York city has 
propounded some suggestions for the repression of the 
abominable crime of abortion, and for the amendment 
of the “ Act relating to the procurement of abortions 
and the like offenses, passed May 6, 1869.” The 
society recomends a change in the law to the effect 
that abortion should be constituted simply a felony, 
in case the death of either the woman or child shall 
ensue. We believe our medical advisers have taken 
too lenient a view of this crime. The death of the 
patient or the child may, indeed, be allowed to affect 
the essence of the offense, since the death of the child 
is a necessary consequence of the act in almost all 
cases. But it is very unadvisable that the legislature 
should delegate to the court the question of settling 
the quantum of punishment. If the suggestion of 
the society be sound in this instance, it should be 
applied universally; and statutes should not contain 
any penalties, but simply define the nature of the 
offense, and, after stating its general category in the 
list of crimes, to leave the quantum meruit of punish- 
ment to the court. This is unadvisable for many 
reasons, and there are certainly no special grounds to 
consider that any peculiar rule is applicable to abor- 
tion. The way to repress that crime is to give court 
and jury very little room for considerations of mercy, 
and to make the penalty a severe one. The break- 
ing of machinery in Lancashire was made a capi- 
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tal felony, and the offense ceased soon after. 
The commercial greatness of England, and her ability 
to pay her vast debt, were involved in the question; 
and parliament, therefore, very properly sacrificed 
maudlin considerations of leniency for criminals to 
the national life and prosperity. Now, our national 
virtue and best interests are being undermined by 
the open profession of abortion as a fine art. It is 
time that the crime should be repressed with all the 
vigor that is known to remedial legislation. 


—_+e—__—_ 


COMMITMENTS FOR CONTEMPT OF CON- 
GRESS. 

The power of either house of congress to punish 
for a contempt of a joint committee of both houses 
has been the subject of grave doubt at Washington. 
There seems, however, to be no ground whatever for 
any wavering of opinion on this point. The whole, 
indeed, is greater than the parts; but it contains the 
parts, and no part possesses any quality that is not 
found in the whole. If a committee of either house 
wishes to act in conjunction with any other body, this 
floes not affect its inherent privileges. A fortiori, is 
this so, if the committee is only acting along with a 
committee of the other chamber of the legislature ? 

But, though all things are lawful, all things are not 
expedient. It may not be desirable that a committee 
should assume the responsibility of committing a par- 
ticular witness whom they consider to be contuma- 
cious. Committees of a legislative body, however, 
are always unwilling to admit that they can be wrong 
in point of fact. They prefer taking refuge on a point 
of law, forgetting that, though they may save their 
dignity for the nonce, they are laying a foundation for 
much future contention respecting the extent of their 
constitutional rights and privileges. 

This question of committing for contempt to joint 
committees underwent an animated discussion in the 
congressional senate on the occasion of Senator Scott's 
recent proposed resolution to direct the vice-president 
to issue his warrant for the arrest of certain contuma- 
cious ku-klux witnesses. Senator Scott introduced a 
concurrent resolution, putting the authority for arrest 
and punishment, in this case, into the hands of the 
senate. The party led by Senator Edwards on the 
other hand, considered that contempt of the joint 
committee was contempt of each house separately, and 
wished, accordingly, to act independently of the house 
of representatives. Senator Sherman’s view of the 
case was, that punishment for contempt lay with the 
house that was actually contemned, but that a con- 
tempt against congress, in globo, is not recognized by 
any constitutional law. This position is not logical. 
If either house is insulted in a manner for which it 
can inflict a punishment, it can also punish even 
though the offense relate to other bodies, or the other 
branch of the legislature. A contempt or libel upon 
king, lords and commons, could always be punished 





in England at the instance of any one of the three 
bodies. The proposition of Senator Sherman amounts 
to this: An offense against a joint committee of 
both chambers of the legislature is an offense against 
both chambers. It can, therefore, be punished, he 
adds, only by the action of both houses or not at all, 
But such an offense as contempt against congress can- 
not, he thinks, be punished by that body as a whole, 
We have already disproved this reasoning, or rather 
denied the allegation that an offense against both 
houses jointly is not equally an offense against both 
houses separately. 

The extent of the powers of the chambers in 
matters of contempt is a different question from the 
existence of the powers. In England the house of 
commons, and even the staid house of lords, were so 
often brought into collision with the courts of law 
who released by writs of habeas corpus persons com- 
mitted by the legislative chambers, that the matter 
had to be defined and permanently settled by statute, 
This was the more necessary, as the house of com- 
mons had not, at common law, the power to tender an 
oath at all, or to commit a recusant or contumacious 
witness, except during the sittings of the house. The 
revisers of our federal statutes would do well to take 
notes of the defects of our congressional laws in the 
course of their compilations. Any suggestions fora 
code of the privileges of congress, and of either house 
thereof, will be thankfully received both by congress- 
men and others. 

——_-e—_—_—_——_ 


CURRENT TOPICS. 


The president has transmitted to congress a report 
of the civil service commissioners with a special 
message, indicating his views and intended action 
thereon. The regulations laid down by the com- 
missioners bid fair, when put in force, to very materi- 
ally raise the standard of our national public service. 
Of course they provoke many unfavorable comments 
from the newspapers, but that was to be expected. 
The truth is that professional politicians will lose con- 
siderable of their stock in trade if the inferior officers 
are no longer to remain a reward for dirty work 
about election time. If the civil service reform mania 
could only reach the administrative depart ments of 
our State and city governments, we should have a 
more abiding faith than now in the ultimate success 
of democratic institutions. 


The New York State legislature begins its ainety- 
fifth session during the coming week. From present 
appearances there will be brought before it numerous 
measures of great importance not only to the people 
of this State but to those of the whole country, and 
which must be of some interest to civilized people 


everywhere. It is probable that an attempt will be 
made to so remodel the New York city charter as to 
make an honest municipal government there possible; 
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that radical changes will be made in the laws con- 
cerning voting, that the police systems of the State 
will be re-organized, and that sundry other matters 
of general or special importance will be attended to. 
If half is done that is proposed in the way of re- 
formatory legislation, the statute law will be very 
extensively amended. While we need a good deal 
of law-making to set things right, we hope that our 
soon-to-be law-makers will bear in mind the motto 
festine lente. 


A postal telegraph bill has been introduced into the 
United States senate. It is, of course, liable to 
amendment, and will probably assume a very different 
form from what it bears now before a vote is reached. 
We do not believe, however, that its passage ought to 
be urged until the great cancer of the American post- 
office — the franking privilege —is destroyed 


The committee of seventy have finished the draft 
of the proposed new charter for the metropolis. They 
are hopeful as to its practical workings, and are confi- 
dent that very many of the evils which have cursed 
their unfortunate city are, for the future, guarded 
against. But the one great underlying evil, which is 
the source of all the rest, is not guarded against. So 
long as universal suffrage prevails, we have little 
confidence in any scheme for insuring honest city 
governments. The apparent interest and the preju- 
dices of the many are in favor of a lavish use of pub- 
lic moneys, and they will, as a rule, support the party 
or clique which promises to regard their wishes. Un- 
der the influence of excitement they may turn upon 
those whom they have all along supported, and de- 
nounce the very acts which they before demanded 
should be done, but they soon return to their former 
habits and follow leaders no less corrupt than the old 
ones. New York city can be well and economically 
governed, but not by its inhabitants. 


OBITER DICTA. 


A Yankee is good at guessing, but an Englishman is 
“ Best on Presumption.” 


A lad in a country court, who was called as a witness, 
was asked if he knew the nature of an oath, and where 
he would go if he told alie? He said he supposed he 
should go where all the lawyers went. 

It was said of a Massachusetts lawyer (and what 
higher compliment could be paid an advocate?) that 
“he won all his cases because he gave his own face in 
evidence when he tried them.”’ 

D. Webster used to say that he learned pleading by 
translating the forms in Saunders’ Reports from the 
original Norman French into English, and thereby 
making himself master of the precise phraseology of 
the several declarations and pleadings which are found 
in that work, so that he was never afterward at a loss 
to draw a special plea without resorting to a book of 
forms. 





There are but three ways, “‘said a great judge,” for 
getting on at the law; devious, special pleading or a 
miracle. And Lord Chancellor Talbot observed, “ parts 
and poverty are the only things needed by the law- 
student.” 

There are other errors too beside misprints, even 
wearers of the ermine are not infallible. Cases are on 
record in which judges have confessed themselves mis- 
taken. One judge, thinking that he had caused an 
injustice to be done which it was beyond his power to 
rectify, left the injured person a large sum of money 
in his will. It is said that the case of Lord Cochrane, 
afterward Earl of Dundonald, almost broke the heart 
and hastened the resignation and death of Lord Ellen- 
borough. This great man and most upright magistrate, 
had conceived a political prejudice against Lord Coch- 
rane, and summed up violently against him. He after- 
ward saw good reason to believe that he had been 
mistaken in his facts, and had been too harsh in his 
sentence. 


In our column of ‘“ Obiter Dicta,” in a late number 
on the same page in which we had occasion to refer to 
Sir Francis Buller, disguised as “‘ Bullet,’’ occurred a 
misprint of our own, quite as ridiculous. We shan’t 
tell any more stories of Sir James Scarlett, if he is made 
to figure as “‘ Scartell.”’ 

Inadvertently, we said that, in his haste, ‘Paul called 
all men liars.”” Perhaps he did, but David was guilty of 
the same hasty utterance long before the apostle’s day. 
And now that the error is corrected we will append an 
admirable anecdote, which, if well known, is so because 
Dean Ramsey’s Scottish Life and Character is so excel- 
lent that everybody has read it or quoted from it. 

Mr. Shirra, a seceding minister of Kirkcaldy, was 
remarkable for his quaint, and as it were, parenthetical 
comments which he introduced in his reading of 
scriptures. When he came to the 116th psalm, one 
Sunday morning, “I said in my haste all men are 
liars,’’ he quietly observed, ‘Indeed, Dauvid, an ye 
had been i’ this parish, ye might hae said it at your 
leesure.”’ 


Geo. Alfred Townsend (‘Gath ’’) has a slashing way 
of talking about people. His comments are always 
spicy, and when he gets personal (which is frequent) 
he is not afraid to “speak right out in meetin’.’’ 
In sketching the characteristics of Hon. W. 8. Groes- 
beck, the leader of the Cincinnati bar and a possible 
candidate for the presidency, he is felicitous as follows: 
He is one of the few wealthy men im America who has 
no active profession, and who is equally uninterested 
in other people’s business. This gains him the name 
of being an aristocrat, and makes him offensive to the 
class of democrats who attend primary meetings. 
With like consistency these same chaps also allege that 
he is close, penurious, self-intent and no radiator. 
Our fellow citizen, as you are aware, must be a kind of 
morning glory stove, with window ligbts in him to let 
us see precisely how much fuel he burns, and how it is 
glowing; and he must, besides, throw off powerful 
beams of warmth while we all sit around with our feet 
on him, spitting underneath him now and then. We 
want our great man right in the family among the 
pictures of Washington, the horse Fair and the Village 
Blacksmith, otherwise he is an aristocrat, particularly 
in Cincinnati. 
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GENERAL TERM ABSTRACT. 
SUPREME COURT— FIRST DEPARTMENT. 
NovEMBER TERM, 1871. 
account. See Money Received. 
ALIMONY. See Appeal. 


APPEAL. 

1. Appeal from order fixing alimony.—This is an 
appeal from an order at special term fixing and order- 
ing the payment of alimony. Held, that the questions 
raised are decided by the court of appeals in Forest v. 
Forest, 2 N. Y. 501. It was there decided that the 
general term could not only entertain such appeals, 
but might order a reference to ascertain the suitable 
amount to be allowed. The object of the reference 
and the report of the referee is to inform the con- 
science of the court, but it is the court not the referee 
who adjudges the question as to what is a suitable 
allowance. Hence, there can be no available excep- 
tion to the report of the referee, or to his admission or 
rejection of evidence. The order appealed from was 
erroneous in directing the payment of arrears of ali- 
mony. The plaintiff should have been left to enforce 
the payment of the alimony in the ordinary way. 
Hoffman v. Hoffman, 55 Barb. 269, case cited; Galinger 
v. Galinger. Opinion by Ingraham, P. J. 

2. Amount of alimony.— The value of the defendant’s 
property, deducting his indebtedness, is found by the 
referee to be $12,550. This would not warrant alimony 
to the extent of the order. If the plaintiff will stipu- 
late to accept $600 annually, the order may be so modi- 
fied. If not, the order is vacated, and the case sent 
back to the referee for such further evidence as to the 
value of defendant’s estate as may be offered by the 
parties. Ib. 


ATTORNEY-GENERAL. See Corporations. 
AWARDs. See Unknown Owners. 


BANKRUPTCY. 


The bankrupt court cannot by injunction prevent 
this court from making the proper order as to the dis- 
tribution of money which the sheriff holds on process 
which had issued to him from this court. This precise 
point was decided in the case of The Tenth National 
Bank v. Sauger, etc., at general term, November, 1871. 
The point is clear and it leads to the reversal of the 
order below. Weld, etc., v. O’ Brien, sheriff, etc. Opin- 
ion by Cardozo, J. 

BILLS OF LADING. 


The facts stipulated in this action were substantially 
as follows: That on or about the Ist day of September, 
1866, Lewis M. Ricketts, one of the plaintiffs, at the 
office of defendants in New York city, stated to 
defendants’ freight-agent that he was desirous of send- 
ing certain merchandise to the plaintiff at Marysville, 
Kentucky, and inquired at what rate defendants 
would carry the same. The freight-agent replied, ‘at 
the rate of $1.51 per hundred pounds,” and instructed 
the plaintiffs to have the same marked “B. & A. Ex- 
press, River,’’ and to deliver the same at the freight 
depot of the Camden and Amboy Railroad Company 
in New York city. Ricketts thereupon instructed the 
firm of Bliss & Co., of whom he had purchased on ac- 
count of plaintiffs the merchandise in question, to 
mark and send the same as stated above. On the 19th 
of September Bliss & Co. directed the merchandise to 





the plaintiffs at Marysville, Kentucky, and marked 
and sent the same according to instructions. A bill of 
lading was taken from the agent receiving the mer. 
chandise, which contained a stipulation ‘That in case 
of any loss, detriment or damage done to and sustained 
by any of the property receipted for, whereby any legal 
liability or responsibility shall or may be incurred, 
that company shall alone be held answerable therefor 
in whose actual custody the sime may be at the time 
of the happening of such loss, detriment or damage.” 
Defendants carried the merchandise safely to the ter- 
minus of their road at Parkersburg, and there delivered 
it on board a steamboat engaged in the transportation 
of freight as a common carrier, bound down the Ohio 
river, to Marysville, Kentucky. A portion of the mer- 
chandise was never received by the plaintiffs, and this 
action is brought to recover the value thereof. Judg- 
ment was entered below, on report of the referee, 
in favor of defendants. On appeal, held, that what 
occurred between the plaintiffs and the defendants’ 
freight agent did not amount to an agreement. The 
plaintiffs did not agree to ship any goods, and their 
sending property to the place designated some eigh- 
teen days afterward cannot be said to be an accept- 
ance by them of what, putting what the freight agent 
said in the strongest light, was but an offer or propo- 
sition on the part of the defendants. The Chicago, vtc., 
Railway Co. v. Dane, etc., 48 N.Y. 240. When, there- 
fore, on the 19th of September, the plaintiffs, through 
Bliss & Co., shipped the goods in question, and took 
the receipt, which they put in evidence, the contract, 
whatever it was, was made. That contract was con- 
tained in the receipt, and by the express terms of it 
it was agreed that oniy that company should be held 
answerable in whose actual custody the property should 
be at the time of the happening of the loss, detriment 
or damage; and as the fact was shown that the loss hap- 
pened after the property had been delivered by the 
defendants to the steamboat running between Parkers- 
burg and Maysville, the judgmentis affirmed. Ricketts 
v. The Baltimore and Ohio Railroad Co. Opinion by 
Cardozo, J. 
BILLS, NOTES, ETC. 

Subscription notes to insurance companies.—This 
action is to recover the amount of a promissory note, 
made by the defendants to the order of the Washing- 
ton Marine Insurance Company, and by the payee 
indorsed to the plaintiff. The answer sets up that the 
note was given without consideration for the accom- 
modation of the payee, upon an agreement that it was 
not to be used, nor the defendant liable upon it, except 
for the amount of premiums for such insurance as 
defendants should procure from the payee, and that it 
was transferred to plaintiff as collateral security. The 
note was given by defendants under the following 
circumstances. The defendants had an adjusted claim 
against the Washington Insurance Company for losses 
amounting to $2,500. This the company did not pay, 
and an arrangement was made whereby the defend- 
ants gave two notes, each for $1,250,in advance, for 
insurances to be effected, and the company gave their 
agreement to pay the defendants their claim against 
the company in April and June following. Many 
other creditors made similar arrangements. The 
company was, in fact, insolvent when the note was 
given, although this fact was unknown to the defend- 
ants. The company continued its existence until May 
1, 1867, when it ceased to do business. In September. 
1866, the said company was indebted to the plaintiffs 
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in about $30,000, which they were unable to pay. 
Sometime thereafter they gave the plaintiff's notes 
therefor, and, as collateral security for the payment of 
said notes, there was deposited with one Brown, a 
director of the Washington company, notes held by 
that company. These collaterals were exchanged from 
time to time. After the last note fell due, the note in 
suit was executed, and was thereafter deposited with 
Brown as one of the collaterals to the overdue note. 
It was delivered to the plaintiff in the spring of 1867. 
On the trial of the cause, the court directed a verdict 
for the plaintiff, subject to the opinion of the general 
term, upon the facts as proved. Held, the only ques- 
tion to consider is, whether the defendants can avail 
themselves of any equities to which the note might 
have been subject, if it remained in the hands of the 
Washington company. This question is answered in 
the negative by the charter under which the note was 
made. The proof shows that the note was a subscrip- 
tion note, and, by the charter, they are to be deemed 
the absolute property of the company, ‘“‘and may be 
used for the payment of loss and liabilities, and for any 
other purpose connected with the business of the com- 
pany, and, when negotiated and in the hands of third 
persons, shall not be subject to any equitable claim or 
off-set.’’ This authorizes a transfer, either in absolute 
payment, cr as a security for the payment of a valid 
debt of the company. Howland v. Treger, 3 N. Y. 290, 
case cited. There should be judgment for plaintiff. 
The Great Western Insurance Company v. Thayer et al. 
Opinion by Cardozo, J. 


CAUSE OF ACTION. See Money Received. 


CONTRACTS. 
Construction of contracts. — This action is brought to 
recover a balance of money alleged to be due, on asale 
of hides by the plaintiffs to the defendants. The plain- 
tiffs’ broker negotiated a sale of the hides to defend- 
ants, and a bought and sold note was signed by him 
and delivered to the parties, in these words: 
““New YorK, February 19, 1859. 
“Sold for account of Messrs. D. G. & W. B. Bacon, 
to Mr. W. W. Gilman, 4,045 Singapore and Penang 
cowhides, Samuel Appleten. No allowance, except for 
sea damaged. Price 12 cents per tb, cash. 
“Jos. SOoUTHWICK.”’ 
Judgment for plaintiffs. On appeal, held, that the 
only question involved is as to the construction of the 
agreement evidenced by the bought and sold note, read 
in the light of the testimony, from which the referee 
has found that the whole of the property was sold and 
delivered to the defendants. It is clear that the con- 
tract was for the purchase of all the hides at the price 
of twelve cents per pound, subject to a deduction from 
the price, at usual or fair rates, for any of the hides that 
were sea damaged. So construed, it is plain that the 
title to the whole passed tothe defendants, and that 
the right to sue for the price followed immediately 
upon the delivery of the goods. Judgment affirmed. 
Bacon v. Gilman. Opinion by Cardozo, J. 
Also, see Bills of Lading. 


CORPORATIONS. 

Suits by stockholders for dissolution of corporations. 
—The plaintiff, as a stockholder, sues the defendants, 
claiming a dissolution of the company on the ground 
that the business of the company had been suspended 
more thana year. At special term a receiver was ap- 
pointed, and from this order. the defendants: appeal. 





Held, that there is no difficulty as to the points raised, 
except that which relates to the right of the plaintiff, 
being a mere stockholder, to maintain such an action. 
The provisions of the revised statutes, which allow of 
proceedings against corporations for not continuing 
business for a year, evidently contemplate proceedings 
by the attorney-general for a forfeiture of the charter; 
and a reference to the original act, in session laws, 
1825, will show that no provision was made for any 
proceedings in such cases to be taken by stockholders. 
It has been repeatedly held that this court has no 
jurisdiction over these corporations, except such as is 
conferred by statute, and unless authority therefor 
can be found therein, it cannot be exercised. There 
are various cases in which this question has been ex- 
amined, and in which it has been expressly held that 
no such action can be maintained by a stockholder 
before judgment. Howe v. Deud, 43 Barb. 504; Bel- 
mont v. Erie Railway Co., 52 id. 687; Galway v. The 
U. S. Steam Sugar Refining Co., 36 id. 256; Bradt v. 
Benedict, 17 N. Y. 99; People v. The Northern Rail- 
road Co., 53 Barb. 98; and 42 N. Y. 217, cases cited. 
The Code, section 430, provides for actions to annul 
the charter of a corporation by the attorney-general, 
among other causes, for forfeiture for failure to exer- 
cise its powers; but that can only be done upon leave 
of the court. Our opinion is, that the action cannot 
be maintained to effect forfeiture of the charter for 
non-user within a year, and that in any case, even when 
brought by the attorney-general, the receiver cannot 
be appointed until judgment in the action. Order ap- 
pealed from reversed. Gilman v. The Greenpoint Sugar 
Co. Opinion by Ingraham, P. J. 

Also, see Bills, Notes, etc. ; Creditor’s Bill; and Bills of 

Lading. 


COURTS, DESIGNATION OF. See Perjury. 
CREDITOR’S BILL. 


Suits against stockholders for debts of company.— On 
appeal from judgment in favor of plaintiff. The New 
Jersey Steam Navigation Company, a foreign corpora- 
tion, a common carrier of goods and passengers, in 
July, 1863, lost plaintiff’s trunk. In April, 1866, a 
judgment was recovered against said company for the 
value of said trunk, and the execution issued on this 
judgment was returned nulla bona. In December, 
1863, the corporation suspended business, converted all 
of its capital stock and assets into money, and, leaving 
plaintiffs claim, of which it had notice, unpaid, divided 
up those moneys among its stockholders. The defend- 
ant was a director and president of the company, as 
well as a stockholder, and received his pro rata of the 
proceeds of the capital stock and assets. This division 
among the stockholders exhausted the entire capital 
and assets of the company, leaving nothing to pay 
plaintiffs’ judgment. This suit is instituted to compel 
defendant to pay from the proceeds so received by him 
a sum sufficient.to discharge defendant’s judgment. 
Held, this action is not brought upon the theory that 
any statute has been violated by defendant receiving a 
portion of the property of the New Jersey company. 
The statute of our State in that regard is inapplicable 
to a New Jersey corporation. 

The object of this action is not the dissolution of the 
corporation, but it is to reach, in the hands of a person 
who has possession of it, some of the property of the 
corporation —the judgment debtor—and subject it to 
the payment of the plaintiffs’ judgment. This is a 
very common proceeding under a judgment creditor’s 
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bill, which this in effect is, and is still allowable under 
the code. Voorhees (10th ed.), p. 175, § 142, note a. 
Osgood v. Laytin, 3 Keyes, 521, has no application, 
being on the statute of this State. Judgment affirmed. 
Bartlett v. Drew. Opinion by Cardozo, J. 

HUSBAND AND WIFE. 

In an action not relating to her separate property, 
the wife cannot answer alone, except upon application 
to and leave granted by the court. That was the rule 
before the code, and that statute has not changed it. 
Barb. Ch. P. vol. 1, p. 150; 18 How. P. 147; 11 id. 
42, cited. Hutchins v. Glass. Opinion by Car- 
dozo, J. 

INDICTMENT. See Perjury. 
INJUNCTION. See Bankruptcy. 
INSURANCE. See Bills, Notes, etc. 
MANDAMUS. See Unknown Owners. 


MONEY RECEIVED. 
Action to recover back money paid by mistake.— This 
action is brought to recover back from the defendants, 
money alleged to have been paid them by mistake 
under the following state of facts: In November, 1865, 
one Post opened an account with plaintiffs as his 
brokers, and deposited with them a “‘margin.’’ In 
December, plaintiffs returned or loaned to Post on this 
account, for temporary use, $5,000, which sum, by mis- 
take, was not charged in account against him. In 
January, 1866, Post assigned to defendant his interest 
in said account. In May, plaintiffs made up a state- 
ment of account, showing a balance due Post of $10,- 
643.20, and thereupon paid that sum to defendants as 
assignee of Post. Plaintiffs soon after discovered the 
error and called upon defendant to return the sum of 
$5,000, not charged against Post in the account show- 
ing the above balance. In January, Wilson, Gibson & 
Co. had guaranteed Post’s indebtedness to defendant 
and subsequently paid that indebtedness to them and 
obtained a release from defendant. The defendants 
credited Wilson, Gibson & Co., in their settlement with 
them, with the value of Post’s interest in the hands of 
plaintiffs as appearing by the account rendered. On 
appeal from judgment in favor of plaintiffs, held, that 
the defendants, being the assignees of Post for their 
own benefit, became the principals in the settlement 
with the plaintiffs, and were responsible for any mistake 
made in such settlement in the same manner and to 
the same extent as Post would have been if the same 
had been made with him. The settlement between 
the bank and Wilson, Gibson & Co. did not affect the 
plaintiffs’ claim. The same mistake of fact if carried 
into that settlement would open those accounts and 
enable the defendants to recover from them any sum 
so allowed to Wilson, Gibson & Co., if erroneous. 
Judgment affirmed. Lawrence v. The American Na- 
tional Bank. Opinion by Ingraham, P. J. 


NEGLIGENCE. 
This action was brought to recover damages for the 
negligence in running over the plaintiff, and striking 
her in the head with the pole of a sleigh driven by de- 
fendant. The answer denied the allegations of negli- 
gence in the complaint, and set up that the plaintiff 
was chargeable with concurrent negligence. On a 


former trial the plaintiff had a verdict, but the judgment 
was reversed, and a new trial ordered. On appeal from 
judgment, in favor of plaintiff, on the secoid trial, 
held, that the evidence onthe question of negligence, 








both on the part of the plaintiff and of the defendant, 
were properly left to the jury, and the jury have found 
against the defendant. As to the alleged negligence 
on the part of the plaintiff, which, it is contended, con. 
tributed to the accident, the evidence is of a contradict- 
ory character. The plaintiff had reached the end of 
her route in the Eighth avenue car, and must either 
leave it or be carried back. She says she looked for 
vehicles on the road and saw none as near as 124th 
street. Whether under the circumstances she could 
have done otherwise than she did do, was a question 
which could not have been properly decided by the 
court. 

The jury had been charged that the accident must 
have been occasioned solely by the wrongful act of the 
defendant, and without any act of negligence on the 
part of the plaintiff. This covered all that was proper 
to be submitted to the jury on that point. The ques- 
tion whether defendant could have avoided hitting the 
plaintiff, and whether, if the plaintiff had gone on 
instead of returning to the car, she would have been 
injured, were mere matters of opinion, and were prop- 
erly excluded. 

It is hardly to be supposed that an elderly woman, 
leaving a car under such circumstances, can exercise 
that coolness and judgment which a man used to the 
driving of horses can do, and even if she could have 
escaped by the other course, it would not have altered 
the result. Judgment affirmed. Moody v. Osgood. 
Opinion by Ingraham, P. J. 

2. Fast driving negligent. — There can be no doubt 
that proof of driving, in a public street, at the rate of 
a mile in three minutes and ten seconds, when the law 
limits driving to eleven minutes a mile, is amply suffi- 
cient to charge the defendant with the consequences 
that follow from such driving. Ib. 


NEW YORK city. See Unknown Owners. 


PERJURY. 

1. Form of indictments for perjury.— The plaintiff in 
error, Geston, was convicted in the court of general 
sessions on an indictment for perjury, charged to have 
been committed before the referee in a divorce suit, 
between John Gowan and wife. On appeal, held, the 
indictment upon which the plaintiff in error was con- 
victed is faulty in matters of substance. Ist. It is 
alleged that the action, upon the trial of which the 
perjury is charged to have been committed, was pend- 
ing in the supreme court of the city of New York, and 
that the referee who administered the oath was ap- 
pointed by the supreme court of the city and county 
of New York. There are no such courts known to 
the law, certainly none so designated of which judi- 
cial notice can be taken as having jurisdiction of an 
action for divorce. 2d. It nowhere appears in the 
indictment that the offense, if any there be, was com- 
mitted within the city and county of New York. All 
of the testimony referred to in the indictment may 
have been taken out of the county or out of the State of 
New York. 3d. It is alleged in the indictment “ that it 
then became and was a material issue to be tried before 
Wm. C. Traphagen, whether the said John Gowan had 
committed adultery, as alleged by the plaintiff in the 
said action;’’ but it is nowhere alleged that the evi- 
dence adduced on the questions calling out that 
evidence were material to the determination of that 
issue. No information is given as to what was 
“alleged by the plaintiff in said action,’ and therefore 
it cannot appear upon the face of such indictment that 
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such evidence was material. The testimony which the 
plaintiff in error is charged with having falsely and cor- 
ruptly given may have been entirely immaterial, each 
count being vitiated by all of the defects above pointed 
out, aud each defect being a fatal one. It is unneces- 
sary to consider any of the other points made as to the 
validity of the indictment on any of the questions 
arising as to the admissibility of evidence offered at the 
trial. Judgment of the court of general sessions 
reversed. The People, etc., v. Geston. Opinion by 
Barnard, J. 

2. In an indictment for perjury, charged to have been 
committed on the trial of a cause before the court, or 
an officer thereof, it is essential, lst. That the name of 
the court shouid be stated, and that such court shall 
have a legal existence; 2d. That the offense should be 
charged to have been committed in the county in 
which the indictment was found; and, 3d. That it 
should appear on the face, or be alleged in the body of 
the indictment, that the evidence on which the assign- 
ment of perjury is based was material to the determin- 
ation of the issue, or, at least, proper to be offered on 
the trial of such issue. Ib. 


PLEADINGS. See Husband and Wife. 


RECEIVERS. See Corporations. 


REFERENCE. See Appeal. 
SHERIFF’S JURIES. See Waiver and Affirmance. 


UNKNOWN OWNERS. 

Awards to unknown owners.— In 1860, certain prop- 
erty then belonging to the plaintiffs was taken for pub- 
lic use as a street, by proceedings duly instituted by 
the mayor, etc., of New York, pursuant to the statutes 
in relation to the opening and laying out of streets in 
that city. The commissioners of estimate and assess- 
ment in that proceeding awarded to unknown owners 
the damages consequent upon the taking of such prop- 
erty for public use, fixing the-amount at $13,800. In 
April, 1862, the defendants paid into court $11,049.43 
from the said award, retaining the $2,740.57, which they 
claimed to be then due and payable to them for the 
principal and interest of an assessment imposed upon 
said premises for widening Centre street, in said city, 
in the year 1837. On the 28th of August, 1869, this 
action was brought to recover the amount so claimed. 
The complaint was dismissed, and judgment entered in 
favor of the defendants, and thereupon the plain- 
tiffs make this appeal. Held, the statute of 1813 
(Valentine’s laws, p. 1202), after providing, by the 
193d section, as to awards made to persons by name, 
proceeds, by the 194th section, to provide as to 
The design 
of the statute was plainly to protect the city from 
harrassing actions and from payments to the wrong 
persons. It provides a perfect system. As to those 
as to whom there could be no point or doubt, the 
payment was to be made direct to them, and, in 
case of neglect to make the payment within the time 
allotted for that purpose, an action was authorized to 
be brought. § 193. But, as to unknown owners or 
infants, etc., as to whom the question of right to 
receive the award might be disputed and doubtful, the 
legislature designed to protect the city against a mul- 
tiplicity of claimants and the hazard of payment to the 
wrong person, and therefore provided for bringing that 
money into court to be disposed of properly. If the 
city do not bring it into court, a mandamus may issue 





to compel the proper authorities to do so, but no action 
for the money can be brought against the city. No 
action is authorized by the statute, and it would defeat 
the object of the law, which plainly means to have the 
fund brought into court and the right to it, as between 
all claimants for it, determined as in cases of claims to 
surplus moneys, etc., if any such action as the present 
were sustained. Jndgment affirmed. Fisher v. The 
Mayor, etc., of the City of New York. Opinion by 
Cardozo, J. 
WAIVER AND AFFIRMANCE. 

In the case on appeal, the sheriff allowed testimony 
to be taken in several other cases, before submitting 
this case tothe jury. Held, that this was clearly 
irregular. Wun Waggoner v. McDonald, 3 Wend. 478, 
cited. This might have been waived by defendant; 
but some definite act on their part was necessary to 
show acquiescence in the irregularity. There was 
nothing to indicate this here. After their case had 
been closed there was no time for them to object and, 
therefore, that they did not do so, cannot be deemed a 
consent upon their part to the irregular course adopted. 
Samuels v. Bryant, etc. Opinion by Cardozo, J. 


NEW YORK COMMON PLEAS. 
OPINIONS DELIVERED DECEMBER, 1871. 
ATTORNEYS AT LAW. 


1. Unauthorized appearance.—The plaintiff was a fire- 
man on board of a rescuing vessel at the time of the 
salvage service. He came with her to New York, but 
left immediately thereafter for Boston. During his 
absence from the city, the vessel for which the salvage 
service was performed was libeled for the benefit of 
the salvors, and the defendant was directed by the 
master and owner of the salvor to appear as plaintiff’s 
proctor in the United States district court so as to 
enable an adjudication of the whole matter to be had. 
Held, that defendant should have been allowed to show 
the directions of the master and owner to appear for 
plaintiff. The appearance, itis to be assumed, was ben- 
eficient to him, as a suitable allowance is made him in 
the decree. When an attorney or proctor appears 
under such circumstances as these, and acts through- 
out in good faith for the benefit of a party he does not 
know and has never seen, he should be protected. Pot- 
ter v. Parsons, 14 Iowa, 286, and case cited. It was not 
only commendable, but the duty of the master to see 
that a seaman, who was not present to protect him- 
self, should be adequately represented in a proceeding 
affecting his rights. Harrington v. Huntley. Opinion 
by Daly, C. J. 

2. If an attorney appears without authority, his ap- 
pearance is good, and the court will not, after judg- 
ment, disturb the proceeding on that account, unless 
the attorney is shown to be irresponsible, because the 
party has a remedy by action against the attorney for 
any loss or injury he may have suffered. Originally 
the remedy of the defendant was a writ of deceit 
against the attorney to recover the damages which had 
been sustained. To warrant a substantial recovery in 
such an action, therefore, the party must have been 
injured, for if no injury resulted from the appearance 
of the attorney, though without authority, there is 
either no cause of action, or the damages would be 
nominal. The amount in the decree in the plaintiff’s 
favor would, prima facie, be the measure of damage, 
in an action against a proctor for giving a satisfaction 
of a judgment without the plaintiff’s authority. That 
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would be presumed to be the measure of his loss; a pre- 
sumption, however, which the defendant would be at 
liberty to rebut, by showing that what was done, 
instead of being an actual loss, was a positive benefit. 
= BROKERS. 

1. What is authority to sell—The defendants, who 
are brokers in New York city, acting as agents for the 
plaintiff in buying and selling stocks, had in their pos- 
session as such agents and brokers on September 20, 
1867, one hundred shares of the capital stock of the 
Chicago & North Western R. R. Co., which they had 
purchased by order of the plaintiff. On that day they 
sold all the one hundred shares, leaving in their hands, 
to the credit of the plaintiff, $17.20 of the margin orig- 
inally deposited by him with them. The plaintiff 
claims that such sale was unauthorized and made 
without notice of the time and place of sale. Defend- 
ants rely upon letters of plaintiff as their authority for 
the sale. The essential portion of the correspondence 
is as follows: On September 12th, the plaintiff wrote 
to defendants that should Northwest look like reaction 
or weaken, or have a downward look, to sell him fifty 
or one hundred shares, as the case may look. On Sep- 
tember 14th defendants replied that they thought the 
market would recover from its present depression. On 
September 20th, telegraphed and wrote to defendants 
of the sale in question. On October 16th plaintiff 
wrote that he would hold defendants for the amount 
of his margin with them. Held, that, if the sale was 
unauthorized, the plaintiff would be entitled to a ver- 
dict under the authority of Markham v. Jandon, 41 N. 
Y. 335. The letter of September 12th from plaintiff 
was, however, an authority to sell in the event named 
therein, and subsisted until revoked by implication. 
The letter of September 14th from defendants was an 
expression of their opinion that the market would 
recover from its depression. The market falling rap- 
idly to the 20th September, justified defendants in 
selling under the standing order to sell, and they per- 
formed their duty to plaintiff by so selling. There was 
nothing here to submit to the jury. The only ques- 
tion, that of authority to seli, was of law upon undis- 
puted facts. The plaintiff is entitled to $17.20 and 
interest, as by the defendants’ account, which should 
be credited on defendants’ judgment for costs. Davis 
v Gwynne et al. Opinion by J. F. Daly, J. 

2. Exceptions to the dismissal of the complaint.— The 
plaintiff did not ask the court to submit the question 
to the jury to draw any inferences or conclusions from 
the facts, as he might havedone. His exception to the 
dismissal of the complaint only brings up the question 
whether, on the conclusions of the court on undis- 
puted facts, the plaintiff had failed to make out his 
case. Barnes v. Perrine, 12N. Y. 23; Winchell v. Hicks, 
18 id., and cases cited. Ib. 


COMMON CARRIERS. 

Construction of express receipt.— The plaintiffs deliv- 
ered to defendants for transportation a package con- 
taining three cases of drugs, of the actual value of 
$113.50 for each case, and took a receipt from the 
defendants for “one package (3 cases drugs).”’ In this 
receipt it was specified and agreed that, in no event, 
should the holder of the receipt ‘‘demand beyond the 
sum of fifty dollars at which the article forwarded is 
hereby valued, unless herein expressed.”” Through 
defendants’ default two of the cases of drugs were lost, 
and judgment has been given therefor at a valuation of 








$50 each. The receipt of defendants was produced on 
the trial by plaintiffs, and was relied on by them as the 
evidence of defendants’ obligation. On appeal, held, 
that the parties contracted with reference to a “ pack. 
age,” which, as they yet expressed, consisted of three 
cases. They thus made reference to the particular 
subjects of their contract (Woodruff v. Conn. Mut, 
Ins. Co., 2 Hilt. 122, and case cited), and had in con- 
templation the necessity of defining with particularity 
their meaning of the word “article,”’ as constituting a 
designated part or number of the whole package. The 
effect of thus specifying the contents of the package 
evidenced that their minds contemplated something 
beyond its general description, and for the purposes of 
the contract extended its operation to the particularly 
designated articles as ‘“‘three cases,’’ intended as dis- 
tinguished from the term “ package.’’ In Earle v. Cad- 
mus, 2 Daly, 237, it was decided that the term “any 
article’’ in such a receipt as in question, referred to 
any separate article. This decision is authoritative in 
the case at bar. Judgment affirmed. Weilzell et al. y. 
Opinion 


Dinsmore, President of Adams Express Co. 
by Robinson, J. 


CONTRACTS. 


1. Construction of contracts: measure of damages in 
contracts of service.—By the agreement between plain- 
tiff and defendants, the defendants employed plaintiff 
as a clerk in their mercantile agency establishment for 
four years from April 15, 1857, at a salary increasing by 
$100 a year from %600 to $1,000, payable in equal 
monthly installments, and plaintiff agreed so to act for 
them and their successors and assigns, under their 
direction and control, in all things for that period. It 
was provided that, if defendants or their successors 
became dissatisfied with plaintiff, they might discharge 
him from employment at any time, on giving him ten 
days’ notice. Defendants’ firm dissolved July 1, 1859, 
and were succeeded in the business by a firm of which 
the defendant Dun was one, with whom plaintiff con- 
tinued in such servicé until about September, 1859, 
when plaintiff was peremptorily and without previous 
notice discharged, on an allegation of drunkenness and 
abuse of one of the senior partners. The referee finds 
that the alleged causes for discharge were not true, and 
has awarded $500 damages (exceeding a half year’s sal- 
ary) to plaintiff, on account of his being dismissed for 
an alleged cause that was unsustained by proof, and 
not, as he finds, in the exercise of the power reserved 
in said agreement. Held, that the action for wages 
was properly brought on the express agreement of the 
defendants that, notwithstanding a change of firm or 
succession of others to the business, they would pay 
the salary. The referee, however, erred in his award 
of damages. The power to dismiss at discretion on 
giving ten days’ notice was absolute, and without the 
existence or any necessity for the defendants assigning 
any cause, and although they may have assigned one, 
as inducing their conduct, which was capricious and 
unfounded, their right to this act was none the less 
assured to them by the agreement. Lynch v. Stone, 4 
Denio, 356. It is not a case where the employee was 
discharged before the end of the term of hiring, upon 
a groundless cause being assigned, or where the em- 
ployer is compelled to justify the discharge on grounds 
different from those first assigned, but one where the 
power of dismissal was expressly contemplated and 
reserved, upon the giving of notice for a definite time, 
and the only prejudice the plaintiff under this con- 
tract could have sustained by his peremptory dismissal, 
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and without fault on his part, was in the loss arising 
from want of ten days’ notice, and the measure of dam- 
ages would ordinarily be the wages for a time equal to 
the agreement of notice. Judgment reversed and new 
trial ordered. Smith v. Douglass and Dun. Opinion 
by Robinson, J. 

Also, see Common Carriers and Reference. 


CONVERSION. 


Conversion of United States securities.—This action 
is brought for the alleged conversion of a (seven-thirty) 
note of the United States, issued under the act of con- 
gress of March 3, 1865 (13 U.S. Stats. at Large, 468), 
which, when held by the First National Bank of New 
Albany, Indiana, under whom plaintiffs assert title, 
was substantially in this form: ‘$1,000. Three years 
after date the United States promise to pay to the 
order of $1,000, with interest at 7 3-10 per cent, 
payable semi-annually in lawful money.” Signed by 
the proper officer of the Treasury. It was on May 22, 
1868, intrusted by that bank to plaintiffs (common car- 
riers) for remittance to Washington for conversion 
into five-twenty bonds, as allowed by that act, being 
indorsed by their cashier— ‘Pay to the bearer 
(printed), Secretary of the Treasury for redemption, 
W. Mann, Cash.’’ The package containing this note 
was, in course of transportation, stolen from the plain- 
tiffs and taken to Liverpool, England, where the 
indorsement, having been obliterated or extracted by 
some chemical process, so that it could not be observed, 
it was, in good faith and for full value, purchased by the 
firm of Bemas & Co., bankers, who thereafter remitted 
it to the defendants, bankers, and their correspondents 
in New York, for conversion. Defendants sent the 
full value of the note to Bemas & Co., without notice 


affecting the validity of their title, and they subse- 
quently converted it by accepting substituted security, 
in conformity with the provisions of the act of 1865. 
Held, that the note, although issued by the United 
States government, was subject to the common-law 


rule applicable to commercial paper. As issued, no 
payee being named, it was payable to any bona fide 
holder before maturity. The payee’s name being in 
blank, he could insert his own name or that of any 
other person. But until such restriction was placed 
upon the negotiability of the instrument, it continued 
an obligation through the law merchant payable to 
any one who, in good faith and before maturity, be- 
came its holder. Indorsements or other minutes on 
its back or otherwise, so long as they continued appa- 
rent, operated at most by way of notice or of guaranty, 
but otherwise in no way interfered with the negotia- 
bility of the instrument, which, until its restriction by 
the insertion of the name of a payee, continued paya- 
ble to bearer. Defendants’ title to the note was in no 
way acquired through any indorsement of the bank, 
and was in no way affected by any obliteration or 
forgery of the indorsement made by the bank’s cash- 
ier. Judgment should be in favor of defendants. 
Dinsmore, President, etc.,of Adams Express Company 
v. Duncan et al. Opinion by Robinson, J. 
Also, see Joinder of Parties. 


CORPORATIONS. See Common Carriers and Negligence. 
DAMAGES. See Contracts and Negligence. 
DISMISSAL OF COMPLAINT. See Brokers. 


EXPRESS COMPANIES. See Common Carriers. 





JOINDER OF PARTIES. 

1. Action to recover damages for the unlawful taking 
and wrongful conversion of five checks, drawn to the 
order of the plaintiffs by different persons or firms, and 
upon which the plaintiffs’ firm-name was forged. The 
checks were received by the defendants —the Camden 
and Amboy Railroad Company —for value, and with- 
out notice of the forgery of the indorsement. They 
were deposited by that company with the defendant — 
the Mechanics’ National Bank—who caused them to 
be presented to the several banks upon which they 
were drawn, and they were duly paid. 

Defendants below moved to dismiss the complaint on 
the following grounds: 1. That the evidence was insuffi- 
cient to charge the said defendants jointly with any 
wrongful conversion of the said checks; 2 and 3. That 
the evidence was insufficient to charge either defendant 
severally with any wrongful conversion of the checks; 
4. That the evidence failed to establish that the plain- 
tiffs were ever the owners of, or were entitled to the 
possession of, the said checks. Motion denied, and 
exceptions taken. The court ordered a verdict for the 
plaintiffs, and ordered the above exceptions to be heard 
at general term. Held, the title of plaintiffs to 
the checks was evidenced by their being made 
payable to their order, as well as by proof of the 
transactions in which they were given as payment. 
The proof showed the alleged indorsement by the 
plaintiffs through which title to and authority to col- 
lect these checks was a forgery, but it is claimed by the 
defendants that neither a joint or several action for 
the conversion can be maintained. This position is not 
tenable. Each defendant has dealt with these checks 
in derogation of plaintiffs’ title, claiming through the 
forgery, and they have, by their concurred action, made 
a conversion of the checks and realized therefrom their 
fullvalue. Although the bank does not appear to have 
acted except as collecting agent for the railroad, they 
are equally liable for their acts on behalf of a principal 
who could give no such authority. Both defendants 
have contributed to the same injury, and are to render 
but a single satisfaction. The plaintiff had his election 
either to sue in trover or for money had and received. 
Judgment ordered. White v. The Mechanics’ National 
Bank et al. Opinion by Robinson, J. 

2. Action for conversion of several checks payable 
to the order of the plaintiffs, and upon which the 
indorsement »f plaintiffs was forged. Upon such 
forged indorsement the defendant Frink, in good 
faith, cashed the checks and passed them to the de- 
fendant Sweeny, for full value and in good faith. 
Sweeny deposited them in the National Park Bank 
and received credit for them. The bank admits the 
possession of the checks at the time of the alleged con- 
version, and by its answer claims them as its property. 
Held, the right of the plaintiffs to maintain an action 
for the conversion of their property in these checks is 
well established (1 Hill, 295), as is the right to form 
successive transferees in one action. 23 N. Y. 264. No. 
demand was necessary as to either defendant. Frink 
and Sweeny had transferred the checks, and the Park 
Bank had collected them; besides, they had severally 
put the plaintiffs’ title in issue. In bringing this action 
the plaintiffs do not, until satisfaction of their claim, 
conform or assent to the acts or title of any wrong- 
doer, except that they probably affirm the payments 
made by the banks on which the checks were drawn, 
and their absolute conversion by means of pay- 
ments made by the drawer. In recognizing the agency 
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they do not impair their remedy against the agents 
through whom a wrong had been done. Under these 
views the mere return to plaintiffs of these paid and 
canceled checks after suit brought, the extinguish- 
ment of which as a subsisting liability was recognized 
by the bringing of a suit for their conversion, is no de- 
fense for the parties through whom the wrong has 
been consummated. Judgment for plaintiff affirmed. 
White et al. v. Sweeny et al. Opinion by Robinson, J. 


MASTER AND SERVANT. See Contracts. 


NEGLIGENCE. 


1. Action to recover damages for injuries sustained 
by the plaintiff in consequence of an accident to a 
train on defendants’ railway, in which plaintiff was a 
passenger. On the trial the plaintiff proved that he 
was in the car of a trainon defendants’ road; that, by 
reason of the breaking of one of the rails, the car over- 
turned; and that plaintiff had his collar bone broken, 
without imputation of negligence on his part. Plaint- 
iff proved surgical treatment, the time during which 
he was disabled, and the character and value of his earn- 
ings. Held: The fact that the accident arose from the 
car running off the track and upsetting showed some de- 
fect in the road or machinery by which it was oper- 
ated as presented a prima facie case of negligence 
entitling him to recover. They had contracted to carry 
him safely, but failed to do so, through defect in 
the track. They were bound to have their track ina 
sound and safe condition. The burden of proof was 
for them in this case, to prove that the accident occur- 
red without fault on their part. 

2. Measure of damages. — There was no error in in- 
structing the jury that, in fixing the measure of dama- 
ges, they might take into account the probable earn- 
ings of the plaintiff, during his disability on account of 
the injury. Brignolo v. Chicugo and Great Eastern 
R. R. Co. Opinion by Robinson, J. 

3. The judge was requested to charge, that if the 
track and rails were sound immediately before the 
accident, and there was no defect in the rail which 
could have been discovered by any examination, the 
defendants were not responsible. This was refused, 
the judge saying it was a question for the jury. The 
proposition was abstractly correct. It involved a pro- 
position of law, and if at all relevant, coald not be 
left to the jury to pass upon as a question of fact. 
It could not be deemed immaterial, if there was any 
testimony at all in the case upon which to predicate it, 
and I think there was such testimony. Dissenting 
opinion by Daly, C. J. 


NEGOTIABLE INSTRUMENTS. See Conversion and join- 
der of parties. 


RAILROAD COMPANIES. See Negligence. 
(To be continued.) 


—— —- ede — — 


INSANE PERSONS. 


Chief Justice Daly has recently given the following 
opinion, at the special term of the court of common 
pleas for the city of New York, in the matter of the 
application for the transfer of Bomanjee Byramjee Colah, 
a lunatic, to Bombay, in India. Colah is a native of 
Bombay, of the age of twenty-six years, a Parsee, a 
well-known race in India, of peculiar religious tenets, 
habits and customs. In the year 1870 he left Bombay, 
and came to New York city, bringing with him money 





and securities to the value of more than $100,000, 
Shortly after his arrival here he became insane, and 
has since been confined in a lunatic asylum, under the 
care and custody of the court, the circumstances attend- 
ing his insanity are well known. The application for 
the removal is made by the wife of the lunatic, who 
resides at Bombay, for the reasons: 

1st. That Colah’s entire life before he quitted Bom- 
bay had been passed in that place; that he, all his rela- 
tions, and nearly all his connections and friends are 
Parsees whose religious habits and customs are totally 
different from those of the people of the United States; 
that there are no Parsees resident in this city, nor any 
priest or minister of that religion in this country, and, 
that, in the event of his decease here, his remains 
would be deprived of the performance of certain rights 
and ceremonies which are deemed essential and vital 
by all persons of the religious faith in which he has 
been educated, and has always professed. 

2d. That the difference between this climate and that 
of Bombay, and the difference in diet and the mode of 
living, are unfavorable to his health, and have a preju- 
dicial effect upon his mental condition. 

3d. That he has ceased to be violent or dangerous, 
and is now quiet and easily managed; that he rarely 
speaks, or takes notice of or exhibits any interest in 
what is passing around him; that it is very difficult to 
arouse his attention, and that the only hope of restor- 
ing him lies in his return to his native country, the 
society and care of his wife, the presence of his chil- 
dren, and the renewal of former associations with rela- 
tions and friends in the scenes to which he has been 
accustomed from his infancy. 

The first of these grounds, the importance in the 
religious belief of the Parsees of certain rites and 
ceremonies over the body after death, was denied; 
but the other grounds were sustained. The case was 
submitted to five physicians, who unanimously re- 
ported that, in their opinion, Colah’s removal to Bom- 
bay will not prove injurious to his physical or mental 
health, and, in case he is properly attended, that it 
would be a very expedient measure. The learned 
judge, in granting the application, says: ‘‘The juris- 
diction assumed to be inherent in a State over that 
unfortunate class of persons within its limits who are 
deprived of the use of their mental faculties may be 
said to rest upon two grounds: 

First. Its duty to protect the community from the 
acts of those who are not under the guidance of reason, 
and secondly, its duty to protect them, as a class inca- 
pable of protecting themselves, which has its founda- 
tion in the reciprocal obligations of allegiance and pro- 
tection, which extends to aliens and strangers who, 
while they are within the limits of a State, are under 
the obligations of a temporary and local allegiance, 
and are entitled to its protection. 1 Bl. Com. 370; 
Cockburn on Nationality, p. 139; The case-of the 
Princess Bariatinsky, 1 Ph. 375; Highmore on Lunacy, 
p. 18; Powell on Legeance and Protection, pp. 169, 205. 

In England, whence our law respecting idiots and 
lunatics is derived, the custody and care of this class 
of persons and their property is a part of the preroga- 
tive of the sovereign. Anciently, by the common law, 
it was intrusted to tutors, or, more properly, curators, 
the curator being either the feudal lord or the next of 
kin, who, in the case of an idiot, as his disability was 
permanent, took his land and the profits, as the next 
in succession, subject to the obligation of supporting 
him during his life; but, in the case of a lunatic who 
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may be restored to his reason, the curator simply had 
the custody of the estate, under the obligation of ap- 
plying the profits to his support, and retaining the 
excess that it might, together with the estate, be 
restored to him if he recover his reason, and if not, 
that it might be secured to his heirs. Bracton, lib. 1, 
cap. 10, lib. 5, c. 20; Fleta, lib. 1, cap. 11, § 10, p. 6; Mir- 
ror of Justices, pp. 46, 74, 98, 123, 130; Year Books, 32 
Edw. I, p. 272; Beverly’s Case, 4 Cos. 127; 1 Bl. Com. 
302; Fitz. N. B. 232; Shep. Ct. Keeper, c. 22, 172; Bacon’s 
Discourse on the Laws of England, from Selden’s 
Notes, pp. 175, 176; Reeve’s History of the English 
Laws, by Finlason, introduction, xc to ci, vol. 2, c. xii, 
p. 193.and note a. 

But this practice being attended with great abuses, 
the king, as parens patrie or common curator of the 
realm, assumed, as early as the reign of Henry I, ex- 
elusive jurisdiction over this class of persons and their 
estates; and in the statute De Prerogitiva Regis, 
passed in the reign of Edward II (17 Edw. II, c. 9, 10), 
it was placed among the king’s prerogatives. That 
statute declaring that the king should have the custody 
of the lands of ‘natural fools,’’ and the profits, with 
the obligation of maintaining them, and that, with 
respect to those who had had “their wit and memory,” 
but had lost it, the king should provide that their 
lands should be safely kept; that they and their house- 
holds should be maintained out of the profits of their 
estates, and that the residue should be kept to their 
use, to be delivered to them when they came to “their 
right mind;”’ a jurisdiction or power which was not, 
as has been supposed, derived from the statute, but 
rests on the broader ground of the duty of a sovereign, 
as parens patric, to take care of those who, by reason 
of their imbecility or want of understanding, are inca- 
pable of taking care of themselves, a principle intro- 
duced into the common law at a very early period 
from the Roman law of the Twelve Tables. Inst. B., 
tit. 1, 23. §§ 3,4; Dig. 27, 10, 1, 67; Maynz Elements du 
Droit Romaine, tom. 1, § 106; Ortolan’s generalization 
du Droit Romaine, 94, 95, 96, 97; Shep. Abm. part 3, p. 71. 
And which, upon the authority of Selden, was one of 
the liberties and privileges secured by Magna Charta. 
Bacon's Discourse on Selden’s Notes, p. 176, 5 m. 

This duty was first discharged by the king’s commit- 
ting the custody of such persons and of their estates 
to proper committees in each particular case; but it 
was afterward transferred to the lord chancellor, not 
in his capacity as chancellor, or as a part of his equi- 
table jurisdiction, but as the king’s delegate in the 
exercise of this special jurisdiction. Fleta, p.6; Reeves’ 
History of English Law, by Finlason, vol. 2, ch. 12, p. 
193, and note a; Staunf’d Pr. Reg. 33; 1 Bl. Com. 303; 
3 id. 427; In the matter of Heli, 3 Atk. 635; Ex parte 
Phillips, 19 Ves. 122. And the exercise of it in Eng- 
land, through many centuries, has resulted in the for- 
mation of a body of precedents and rules constituting 
a distinct branch of jurisprudence. 

So much of the law as formed a part of the king’s 
prerogative, and was applicable under our republican 
form of government, was, upon our separation from 
Great Britain at the revolution, vested in the people, 
and this especial jurisdiction was, in this State, by 
legislative enactments, transferred to certain judicial 
tribunals that have administered it in accordance with 
the rules and principles which the course of experience 
in England has pointed out as the most just, practica- 
ble and judicious. 

This court has been one of those designated tribunals 





since 1854, having committed to it by statute the “care 
and custody of the person and estate of a lunatic or 
person of unsound mind,’’ when he resides in the city 
and county of New York. Code of Procedure, § 30; 
Laws of New York of 1854, p. 464, § 6. 

An authority that carried with it all the power that 
was exercised in such cases by the lord chancellor in 
Great Britain, or by the court of chancery in this 
State, when this jurisdiction was intrusted exclusively 
to that tribunal. Justice Harris has said, in John Ma- 
son’s Case, 1 Barb. 8S. C. 441, that, as our statute has 
conferred this jurisdiction “without restriction or 
limitation, the manner in which the control thus given 
is to be exercised by the court is entirely a matter of 
discretion;” which, however, must be understood 
with this qualification, that it is a discretion regulated 
and restricted by certain rules and principles that have 
always been acted upon, both in this country and in 
England. 

It may be said, in general terms, in relation to the 
nature and extent of this jurisdiction, that the care 
and custody of a lunatic, and of his estate, necessarily 
imply both the right and the duty on the part of the 
court to do, in respect to either, whatever is most con- 
ducive to his interest; to see, in respect to his person, 
that he is maintained as comfortably as his unfortu- 
nate situation will admit of and his pecuniary re- 
sources will allow; that every thing is done that can 
be done by care, skill and medical treatment, to pro- 
mote his general health, or which will or may contrib- 
ute to the restoration of hisreason. His interest is the 
chief consideration, and, therefore, great care has 
always been taken not to intrust the custody of his 
person or his estate to those who may be pecuniarily 
benefited by his death, or whose interest it is to keep 
his property from diminishing, unless the officer exer- 
cising the power is satisfied that it would be to the 
advantage of his bodily and mental condition, that 
those who stand in the relation to him of blood and 
natural affection should have the custody and care of 
him. Nor will the interest of heirs or next of kin be 
at all considered in any outlay that may be made for 
his comfort or benefit, or in determining what is most 
conducive to his interest, either in the care of his per- 
son or in the management of his estate. 

“The king” said Lord Hardwicke, in Roberts’ Case, 
3 Atk. 309, ‘‘is quasi, a trustee for the lunatic’s benefit 
only.”” Lord Macclesfield declared that, in the eye of 
the law, a lunatic is never looked upon as beyond the 
possibility of recovery, and added, “it is his benefit 
and comfort I am to take care of, and not to heap up 
wealth for the benefit of his administrator or next of 
kin.”’ Dormer’s Case, 2 P. Wms. 265. 

And Lord Northingtcn afterward declared that, “in 
the management of the lunatic’s estate, the ruling 
principle is to do what is for the benefit of the luna- 
tic.” Ex parte Grimstone, Amb. 707. 

Lord Loughborough, in adverting to the precedents 
and orders of previous chancellors in the exercise of 
this delicate jurisdiction, said, ‘that there was one 
pervading principle, which was that the trust was 
administered solely in the interest of the lunatic him- 
self, that nothing could be more mischievous than to 
consider how his successor might be affected by what 
was done, and that the chancellors had always shut 
out of their view all consideration of eventual interests, 
and considered only the interest of the person under 
their care.’’ Oxenden v. Lord Compton, 2 Ves. Jr. 72. 

“A lunatic,” says Lord Eldon, in Chamley’s Case, 














1 Ves. Jr. 296, “is to have every comfort that his 
circumstances will admit of,” and he said in ancther 
case (Ex parte Whitehead, 2 Merv. 99), “the court 
has nothing to consider but the situation of the 
lunatic himself, always looking to the probability of 
his recovery, and never regarding the interest of the 
next of kin. The court does nothing wantonly or un- 
necessarily to alter the lunatic’s property; but, on the 
contrary, takes care of it for his sake, that if he re- 
cover he shall find his estate, as nearly as possible, in the 
same condition as he left it, applying the property in 
the men time as the court thinks it would have been 
wise and prudent in the lunatic himself to apply it if 
he had been capable.’”’ To which I may add the ob- 
servation of Chancellor Kent, in Eunice Saulsberry’s 
Case, 3 Johns. Ch. 347, that ‘“‘the governing principle 
in the management of the estate is the lunatic’s inter- 
est, not that of those who may have eventual rights 
of succession.’ See, also, In the matter of Livingston, 
1 Johns. Ch. 436; In the matter of Taylor, 9 Paige, 
611; In the matter of Willoughby, 11 id. 259; In the mat- 
ter of Heeny, 2 Barb. Ch. 326; In the matter of Shep, 
Abm. part 3, p. 71. 

I have referred to the authority of these eminent 
judges in the exposition of the nature of this jurisdic- 
tion, and of the principles which govern in the exer- 
cise of it, because it indicates the extent of the power 
with which the court is clothed, and because what I 
am asked to do involves a very heavy expenditure and 
charge upon the lunatic’s estate, which I should not 
impose unless it be clear that I have the power to do 
so, and that it is necessary for his benefit. 

Acting upon the general principle that the court is 
empowered to do whatever is best for the lunatic him- 
self, without any regard to the effect it may have upon 
the ultimate interests of others, it becomes very plain 
to my mind that if the removal of him to a place be- 
yond the limits of the jurisdiction of the court is, as a 
sanitary measure, essential to him and for his benefit, 
it is competent for the court to direct it to be done, 
and, so far as it has the means, to see that it is carried 
out. It is true that the custody of a lunatic is always 
given by the court to a committee, and that, when this 
committee goes with his charge beyond the jurisdiction 
of this court, it has no longer any power or control 
over either; but this does not constitute a sufficient 
reason for keeping the lunatic within the court’s terri- 
torial limits when, in the opinion of those who are 
most competent to judge, the effect of so doing is 
prejudicial to his health, and tends to lessen the 
chances of his recovery. The court is to do what is for 
his benefit, and, when it has taken every precaution, 
in seeing that he is intrusted to the care of a person 
who, in the judgment of the court, will faithfully exe- 
cute the trust committed to him by taking the lunatic 
to the designated place, and who will fulfill every in- 
struction given. For the faithful discharge of that 
delicate duty the court does what it ought to do under 
the circumstances, and in so doing but carries out the 
philanthropic purpose which lies at the very founda- 
tion of the jurisdiction which it consents to give up. 

I do not find in the reports any adjudged case cover- 
ing the precise point here presented. In re Hackett, 3 
Irish Ch. 375, the lunatic was transferred from Ire- 
land to England. It was beyond the jurisdiction of 
the chancellor having custody of his person, but the 
jurisdiction of each chancellor was a part of the pre- 
rogative of thesamesovereign. In the matter of Hous- 
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from Jamaica to England, for the benefit of his health, 
but by what authority is not stated, the only point in 
the case being whether another commission was neces- 
sary in England, which the court held was necessary, 
In Briggs v. Terry, 1 Myl. & Craig, 675, an infant ward 
of the court of chancery was allowed, upon applica- 
tion, to go to France to see his father in the custody of 
a pereon giving security that he would bring him back 
within a given period; and In re Jones, 1 Pr. 461, leave 
was given for a lunatic, under particular circumstances, 
to reside in Scotland, his committee who resided in 
England undertaking to bring him within the jurisdic- 
tion of the court whenever required. 

Although these cases have some bearing upon the 
question before me, they are not precisely analogous, 
but there is an unreported case exactly in point, of 
which I have been advised by the professional gentle- 
man by whom it was instituted. In the year 1840, John 
Gravillon, a well-known wealthy French merchant in 
this city, and an alien, became insane and was placed 
in the asylum at Bloomingdale. A commission of 
lunacy having been granted, and a committee of his 
person and estate appointed, the committee, upon a 
certificate of the resident physician of the asylum, that 
an improvement of Mr. Gravillon’s general health 
might be expected from a sea voyage, applied to Vice- 
Chancellor McCoun for authority to send him to 
France in charge of a physician and two nurses, and 
to place him in a maison de sante in Paris. The appli- 
cation was granted. He was taken to France and 
placed in an institution in Paris, where he died two 
years afterward, and the expense incurred was paid 
out of his estate. 

My conclusion, after this review of the law, is, that 
I have the power: and, in respect to the expediency 
and necessity of its exercise, I regard the opinions of 
the physicians as conclusive. 

The committee of the estate will be directed to pay 
out such sums as may be subsequently directed by 
order, to defray the expenses of the journey from here 
to Bombay, and, upon return of the committee of the 
person who will take Colah to Bombay, the court wiil 
adjust and fix upon a proper sum to be paid to him out 
of the estate, for the discharge of this trust, which 
will not be regulated by the commissions given by 
the Revised Statutes to executors, administrators or 
guardians (2 R. S8., 93, § 58), as is the rule in commit- 
tees of theestate. In the matter of Livingston, 2 Denio, 
575; 9 Paige, 440, that measure not being applicable 
where there is a separate committee of the person, but 
will be regarded as an actual and necessary expense, 
which would have to be paid out of the estate, to some 
one, and is incurred, in this instance, to the gentleman 
who is the committee of the person, for the reason that 
he can communicate with the lunatic in the only tongue 
in which he can or will speak, and is, from that and 
many other reasons, a most appropriate one to whom 
to confide the execution of this most delicate and very 
responsible trust, which it would be unreasonable to 
expect him to discharge for the benefit of this friend- 
less stranger, unless he is remunerated for his time and 
trouble. It will involve, in the meanwhile, the aban- 
donment of his business here, and is to be regarded 
like the cases of Annesly, Amb. 78; of Evington, 
Jacobs, 406; 2 Russ. 567; and of Ord, id. 94, as an 
exceptional one to the general rule, that no compen- 
sation will be allowed to the committee of a lunatic 
for his personal services. Anonymous, 10 Ves. 103; 
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Administration ; wife’s misconduct EER Kdpughaeel 206 Attorney and counsel: 

Agency: counsel retained by attorneys by authority of client 
SO TT IEE GI, EAD. 0 5 noi ccc cnsccccdcses sonsece 315 Nes pas cadaciins Gacngubesdcenonséen tcancsuekans 2 
principal an ent; written contract signed by BE re I CID aia csv icons scccssonecunseces 

ent; — ebited by seller; liability of dis- retainer, entitled to without special contract (Mass.) 219 
closed p | ES ap rrr: 203 value of services; suit settled without trial (Mass.), 219 
recruiting, claims for against supervisors; liability | Attorneys at law: 
of publ c scene saenesuchenetecases 157 | unauthorized appearance (G. T. N. Y. C. P.) ......... 367 
gent: judgment in case of will not be disturbed, 4 t 
parol authority to make executory contract (N. J.).. 302 in case of irresponsibility of attorney G.T 
a of passenger from ferry boat (N. J.)....... 302 | WCE ED se ncbtuasascdinsangcaeaas . Seas «see Oe 
fmplied by acceptance of on | rer ee 107 | Bailment: 
settlement of estate (Ct. App.) ............... .c.se0e- 2 | bailee, larceny (Australia) ..................2..eeee cece 206 
to extend time of payment of note discharges in- j bailor and woos rights of; sale of pledge without 
er CO ne ins6hdaseesdeessdkncceconensbee’ 303 IR I Sie eine tk sik ee cals co toscdow aay 

Allowance to counsel: | estoppels, howe EF (G. T.N  f | Ree 299 
for peavonins creditors ; amount (Bank’y)..... .... ly a of bailee; his duties (G. T. N. Y. C. P.).......... 299 

Alteration of instruments: | Bank 
a be material to vitiate (Sup. Ct.).......... ....... 46 | disallowance of claim by receiver of, no bar to action os 

SN gE halen ne Ser RE ee a OE er a ee eS ee ee ee 

in action for dower (Sup. Ct.).......cceccecesesecseees 47 | franchise of, when not forfeited (Conn.)............ 107 
separate defenses (Sup. Ct.).... 47 | ; aed of, for frauds of cashier | EPS RE 108 
nn 6 c0.ncee sess ceecnccesianeses 47 | Banks 







accel tance of checks without funds of drawer (Sup. 
acts and representations of officers, when banks 
esto pond b - Ment ssede. spasiecectesnesaneiaen 47 
Banks an 











pei ERS 3 bill of exchanae IND idccad. pismndgocndnnneiainen 206 
type RAS surreme court (Ct. App. = | a < = ——.... eg ra 206 
motion to weeue en of nation ank on own stoc eomen 
notice of (G. T. N.Y. 0. 290 asto, void (Ct. ApP)........ ee 








Bill 


Bill 


Bill 


Bill 


Bre 


Bri 


Br 


Bi 





Con SS 


wee 





easaaaa 


INDEX TO ABSTRACTS AND DIGESTS. 


379 








Banks and banking — Continued. PAGE. 
receipt of check on deposit ; what sufficient demand 
a pai cabal eek ovdewtte cagevink spun sendvars'as de 
krupt: 
adjudication; exemption of property from subse- | 
quent attachment (Mass.)....... ....cscessescceeeees 
certificate of ee when not a defense to” 
action on judgment (Mas: 
ce by, mortgages consticutiing (Mass.)....... 
Bankru 
Denkvust moading, discharge presumed to insist on 
discharge (Nev 253 
impeaching disc >a in State court (Am. Rep.). ... 128 
money of ye x held by sheriff under ban 9 of 
State court (G. ' 
Bankrupt act: 
levy of execution not vacated by proceedings under 
(Conn.) 
assignee, powers of (Conn.) 
Bankrupt and bankruptcy: 
relief by summary application ; opportunity to show 
cause against discharge (N. J.) 
Bankruptcy law: 
duty of insolvent when sued (U.S. C. 
exemption defeated by fraud (U. ‘Ss. Cc. CG.) ee ee 
my waned bankruptcy ; removing wn EE (U. § 


61 





ahaa property exempt under (U.S. C. C.) 
Bills, notes, etc. : 

accommodation gg OY AS | reer 
bona fide holding for value (G. T.)................ 22. 75 
bona side holder, who is; practice (Ct. App). iwaaeanon 
consideration ; oral agreement (Wis.)... 

discovery of usury (N. . #.) 

draft on bank as to te, deposits (Ct. App.).. 
for; pe check ; liabilities of drawees paying the same 






OL Ey PA ES Oe 157 
asednalinn, presumption of knowledge of (Ct. 
DE Td iiandctackonnk wp. Sheed acedcGeetar ksuagagcaues 157 
ciheutigtion notes to insurance companies (G. T.)... 364 
Bill of exchange: 
acceptor, renewal, condition (Australasia)...... .... 206 
bank ; negligence in presentation (Australasia)...... 206 
cancellation of acceptance (Australasia)............. 207 
material alteration ; husband and wife (Australasia), 206 
notice of dishonor sent by mail (Australasia)........ 206 
presentment for acceptance, when not necessary 
NE Cova kce scab teieustnmmasteches écsexe teeta 7 
presentment, proof of by notary (Mass.).............. 61 


principal and surety ; accommodation bills; giving 
time; discharge of surety (Eng.).................... W7 

undertaking by drawer to provide acceptor with 
funds to meet special contract ; equity of acceptor 


tka cacdankcinkencnonstésihuatereketescsseseces 76 
Bills of exchange and promissory notes: 
EE el tule. tadwapadeboccdtdh ude needawed 267 
evidence of transfer; insanity of payee (Mich.)...... 267 
payment by party interested (Mich.).... ............ 267 
Bill of lading: 
carriage of goods; liability for amountof damage 
SE 3c Wuicacdacwaha cagauehkneeeeasamaaan 207 
responsibility of carriers to comply with stipulations 
Eh Bais Fhce denkceasacdscaweneseeseeesasncsowenr 364 
Bills, notes and checks: 
forged indursement, money obtained on to be re- 
EE nk5 ahdacadcddeds uses detdivses Eneeddenabn il 
Bond of aeenatin 
maker, when liable ; estoppel (Ct. App.)............. 837 
no recovery on without actual danags (Am. Rep.).. 128 
Boundary 
parol egmeemneus SS eer rrr 267 
settlement of and acquiescence in for a consider- 
able period sufficient to establish (G. T.)........... 316 


Breach of covenant of seisin: 

renewal of lease ; reservation of buildings (Ct. App.) 13 
Breach of promise to marry 

— ary damages (nnd, ip Scmede bce s begat tisiaoaneeda 81 


, in, right of State to widen (Mass.) .............. 219 
over navigable streams; right of State to build or 

I MEDS sc cbcnuwbedesievecchcaace, sedecdde 142 

Brokers : 

authority to sell, what is (N. Y. C. P.)....... ........ 068 

a 5 ee of, evidence of custom as to (N. Y. 

ee of (N. Y. C. P.) 

er to buy stock, rights 


under; ratification ‘i 
SD dived tsa useknencade caveat besiege sek snd) addin dead 
liability to broker for refusal to accept purchase 
under; measure of damages (Mass.)................ 
purchase of stock previously contracted to be sold, 
when not bar to recov we Rack cos kcce sone 
review of charge on ——— (N. Y.C. P.) 
stock brokerage; waiver of a and tender 
(Nev.) 
when cannot act for both parties (N. Y. s Wihiscas 
when may act for both parties (N. Y. C. P.) 
Burden of proof: 
in action on ate claimed to have been given under 
duress (Ct. Ap 
if evidence of title uncontroverted, nothing left for 
jury (Ct. App.) 171 
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Burden of proof — Continued. PAGE. 


note discounted by bank, conflicting evidence as to 
TB RIE ee eR aT 171 


Carriers (see Common Carriers.) 
Carriers of passengers : 

degree of care ; exemplary damages (Am. Rep.) ..... 142 
Cause of action: 

action on contract, claims under indivisible (Ct. 


BE Or ee a re LONER hae ie # 171 
onpeuuiiis on part of claim, not necessarily mer- 
ger of whole demand (Ct. App. Die endcia demas suki an ri 
Certiorari: 
power of courts to issue (Mich.) ..................... 267 
power of courts to review (Sup. Ct.)..................+ 159 


Charitable devise : 
academy may hold estate in trust for either male or 
female departments (Ct. A 
devise to, for education of daughters of de- 
ceased officers does not make them beneficiaries 
further than for free tuition (Ct. App.)......... 171 
apparent discrepancy between statutes, not to be 
construed to enlarge capacity of corporation to 
Ss MOND. nc a 00 tovinscnnaipvdes dknseneddaanaieal lil 
testator cannot give to two corporations an aggre- 


gate more than legal for single object (Ct. App.)... 171 
ge . dower, and debts, to be first deducted (Ct. 
Tee eee eee eee ee ee eee eee ee eee eee eee eee ee ee ee es ‘ 
Charitable cases: 
exemption from taxation of gifts for (Conn.)........ 108 


Chattel mortgage: 
neglect to wi A ie of judgment creditor, how 


GIES FOES EE er. 
who may avoid tor NG GA GRD so. ets ctevacenandd 47 
Check : 
post-dated; payment before date; negligence of 
bankers (Australasia) bs cscevesesebasencencgenbineentei 207 


Cloud on title: 
defect on face, making proof of title necessary does 
not constitute legal cloud (Ct. App.)................ 11 
Common carriers: 
— baggage, duty of carriers asto baggage (Ct. 
App. 
common-law liability of, not limited by a notice, but 
is by express contract (Ct. App.)............-.se5e005 171 
connecting lines liability of (Wis.).................... 15 
connecting lines of railway; negligence (Ct. App.).. 139 
delivery to connec ting lines (Ct. App.) aa 
delivery to, what is (G. T. 
drover’s pass ; stipulations against liability for negli- 
gence, when no defense to action for injury (Am. 
jp FOOT Tee Cr te ee 174, 
duty to carry all freight without preference (Am. 





express companies, liability of (Am. A REE A ¢ 
express receipts, construction of (N. Y.C. P.)....... 368 
ferry boats held to be, negligence (G. T. te ies dod vin, esiediaaron all 28 
injury of goods by freezing, evidence tending to es- 
tablish; duty of carrier in regard to goods liable 
to (Mass.) ba bie:c sapia. dhe deta» aisalgidulalreodae hai ea nia 
—T for baggage received for transportation (Am. 
tiatility beyond line (Am. Rep. 
liability of, beyond their line; associated companies 
(Am. Rep.)..... 
misrepresentation as to vehicles of transportation 
(Ct. App.) 
neglect in forwarding goods, ee for (Am. Rep.), 
non-delivery of, to connecting line, liability for (Am. 
re ee era 
passengers riding on freight trains, liability of rail- 
road companies for injury to (Me. 
presumption as to connecting lines (Ct. Ap 
shipper’s risk, special contract for ; carsier’ 4 liability 
for negligenc Eee Spay Rrra 
stipulation in bill of lading, effect of ; how far avail- 
SRG GO: COETIOE HE. BI 6 0:5-0:5.66:60inn 4 scans saed snndsnka 
tokens given in exchange for baggage checks, memo- 
randum on no limitation of liability (Ct. App.) 171 
willful misconduct of servants, liability for; meas- 
ure Gf Game (Ain. BOD) acces is cicccesskgis coment 129 
Common Council: 
local improvements; parliamentary law (G. T.)...... 136 
Complaint : 
action against trustees of school district, averment 
of official relations necessary ; AS ee (G. T.}, 316 





142 





application for dismissal of (N. Y. C. P.)..........++++ 299 
classification of frauds (Sup. Sy eapinians Satia ies 159 
Joinder of causes of action (Sup. Ct.) .. ........ . 159 
proof of facts not alleged in (Sup. Ct.)........... .. 25 
representations of vendor (Sup. Ct.) ............+--++- 235 


Conflict of laws: 
testator’s = law of controls construction of 
will (Ct. Ap 
legatee’s eis. law of controls bequest (Ct. App. ) 171 
Consideration : 
for completion of contract partially performed (G.T.) 75 
nature of to be valid (N. J.) 
written promise to pay on contingency; legal con- 
sideration must be shown (N.d.)........000eeeeeeeee 
Consignor and consignee : 
general rules as to liens of consignees (N. Y. C. P.).. 
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Consignor and consignee — Continued. PAGE. 

lien of consignors on goods shipped (N. Y. C. P.)..... 58 

vesting of property in goods; condition precedent; 
_ at exchange and bill of lading sent together 


Const th law: 


act for comerins claims against vessels, constitu- 
tionality of (Ct. App. 

a ay aporng owners of sheep killed by dogs 
(Am. Rep. 2 

cattle runing on highways, act concerning constitu- 
IT © Ja) clean dndnsosnceteceseeegenscese< 7 

county eg a a of office (Sup. Ct.)............... 

evidence ; eclaration of murdered person at point 
of pal (Ww 

general prineipie in relation to land acquired for 
public use ( 

legislative 
streets () 

limitation or prohibition in respect to age of judge 
(N. Y. Sup. Ct.) 

maritime liens, what constitute ; wharfage (Ct. App.) 113 

— judiciary article of N. Y.; time of adoption of 


wer to authorize obstructions in public 


sialon, quasi criminal prosecutions for (Ct. App.), 139 
capregtes, prosecutions for not encouraged (Ct. 


power of legislature + re sai ioe n “tabi wicks 
vote of aa (Ct. é 


return of bills to aE aad by governor (Am. Rep. ) 175 
right to vote, of residents on lands ceded to U.S 
I ee ee an eneeaase : 1% 
taxation, exemption from by statute not in nature of 
contract (Am. ry PALGE as ce deed Genes scene kone 129 
town seams issued for construction of highways (Ct. 


(Am Rep). 


Constable 


action on official bond of for potent for official 
misconduct, not maintainable without de- 
mand of payment (Mass.)......................24- 220 
recovery may be had in second action, after de- 
mand (Mass.)............ 
bond of given to eee, suit for breach of in name 
Ts on ae. ccna eee cena cesencanas 220 


Construction of statutes: 


intention of legislature generally to oovern Lampe ), 267 
367 


statutes operate prospectively ; title (Mict 7 


Contracts : 


eee of treasury notes on gold coin contracts 


pp- 
breach of ; inability to perform through illness (Eng.) 77 
SS Ae 2 


brokers’ rights to commissions on sales (2 59 

compromise, good consideration for new agreement 
tot tOG Ens vinci etedcas ddan dethieadaeens 

conditions of Sneueunee 2 we to policy (N. J.)... 303 


in accident policy (N. J.)....-........cccscsscccceee 
> “ oceupaiion for a more aaopabaons 


construction of (Ct. App.) 1 
abatement on account of damages occurring during 
transportation by sea (G. T. 
covenant in deed (Ct. App.) .............. 
doubtful words in (Ct. .) 
measure of damages in contracts of service () 









MaAsaehanhdehthennedacdccectecasescececes 
organization of stock company (Ct. App.) ..... 
tenants in common (Ct. p. 
entirety; not to be performed within a year; statute 

of frauds (Am. mm et Siateireds Mend adh eae ton 130 
for purchase and sale without stipulation as to time 

of payment; when payment due, action upon (N. J.) 308 
for sale of —_ conditional, for return of, or pay- 

ment for (G. 
for sale of land ‘with good title, warranty deed not 

required (M 
for sale to delay « creditors (Am. bs sanessenesadess | 
fraud; rescission in part (Ind.) 
illegal, fully executed, action for money remainin 

in the hands of depositary sustainable (Ct. Aaet 172 
otherwise, where recovery would require — 

ment of unexecuted = pe of (Ct. * nie 172 
money received by third fe me such i legaiity 

cannot be interposed as defense to recovery of 


(Ct. App.) 
contract 7s arties (one a State engineer) to 
ea bid for public work, held to be 
impossibility to ‘performance, through act of party 
in default ( ct. App.) ate thee hadtwede - i ndae sn berate 139 
wneldenie te pnent ee rule (Ct. App.). . 





| Contracts — Continued. 





jury. functions of; waiver; delay (Australasia)...... 207 


abor, etc., in making repairs : sale of vehicle on com- 
mission: at to be charged on account (G.T.), 23 
lex loci (Am. 


liability of bank Aeckbeltees; laws of another State i 


OAD ccpecese shtadivcsitinksinbdtinds cvautnciebest 
mental unsoundness of party to, when void for 

COR, TED ct Race venraced sceahseavakdccsoaisedpdewets 
of sale of real estate At eRe ee 
part — of purchase-money (N. Y. C. P 
parol; statute of frauds; sale of crop to be "raised; 


consideration (Am. Rep... Eas epab durawidaepcaieelaasee 142 


principal and agent (N 
privity of; 
exchange; indemnity against calls Eng.) 
promise in writing to* * obey and perform orders and 
judgments of courts,” given to avoid arrest, neglect 
to pay judgments thus 1 Seppe an actionable 
breach of contract (Ct. App. 
question as to whom credit . A statute of frauds 
i Bs snot cdanctivedh keccienadcebcmahivcnee. 
rescission of, notice of,” required (N. Y.C. P.)........ 
review of cases (N. Y. ¢. 
rules in equity as to, for sale of land Gi. ¥. G6. Pdi-s. 
—_ seperate stock ; refusal to deliver; tender 
(Ct. App.) 


60 
sale of shares . ‘eae paage of stock 


60 
45 


sale of real estate; specific performance (Ct. App.) .. 158 


——_, liability of ; payment by debtor to creditor 
avoided as a fraudulent preference (Eng.).......... 
to ye perils of navigation, effect of; negligence 
(Ct. App.) 
to assume risks of injuries in eee of free 
passage on railroad, —— of (N 
vendor and purchaser; carrier ; ron OER rejec- 
tion (Australasia) 
verbal, when not merged in written; carriers (Ct. 





Mn 5 a we tee Welt s +660 heehebidibwisestedens tie tebe 
waiver of tort; 
warehouse receipt ; position of assignee of (Am. Rep.) 1 
what is an entire contract; restoration of wages, its 
effect ; discharge of servant for cause, its effect on, 
tt 5 ONE tomas apa RN BBE Me Bos sitet 
(See Drunkenness. ) 
(See Foreign Laws.) 
Contribution: 


affirmance of contracts (N. Y. C. P.) 299 


1% 
40 


Sr OE CRUE 80 kc. can cteces caccsdtonswenene 267 


Conversion: 
f U. 8. securities; obliteration of indorsement ; 
negotiability (N. .) 
a iE $ discontinuance of proceedings ; effect of, 
it Bare < 640 6:a6Govedibiacnsbancdtksstsocscaunbetans 
Conveyance: 
past words of; ejectment ; 
Copartnership 


legal estate (Australasia), 207 


debts of cuochened by friends of bankrupts; distri- ~ 


bution of assets (Bank’y) 
Corporations: 
dissolution of by 
suits by stoc 
by winding up or limitation Sean, oe 
exemplary damages, liability to (Am. 


forfeiture (ConD.)....... ssecccccece 109 
I 0:5 heb nies hawkawdedesnd 365 





Rep.) 
general manufacturing act, liability of stockholders y 


under (G. T.) 
judgment against; conclusiveness upon stockhold- 
) 





SENS ccs 6s occ nie gikcptageieddaesces b00aeaeS 159 
udgment, impeachment of (Sup. Ct.) ........... 160 
iability of stockholders (Sup. Ct.) .... .......... . = 





promissory note executed by secretary of (Ind.) 


sale of property of by treasurer, validity =. App.) oe 





subscription for shares in unorganized — App.) 
tax on mutual insurance companies (Conn. 
tax on premium notes and dec 
tax, losses to be deducted (Conn.).................... 
Costs: 





ared dividends (Conn. ) ip 


in actions for trespass on lands (G. T.) ............ 76, 125 


(See Trade-mark.) 
Counterclaim : 


striking out reely isc cevedanaiais dnxt ake<es vale 188 


“work done” defectively; price sued for and recov- 
ered; cross action ; estoppel (Eng.)................. 
County court: 


jurisdiction ; pleadings (G. T.).................... 136, 137 


County judge: 

—_ ry office of, om of new judiciary article on, 

( Peheon dae 
Covenant: 

against incumbrance; easement of railroad a breach 

A (Am. Rep. 


Creditor’ sb 


Criminal ss 





pate oe covensmis 8 NEL ESF 267 


- 


assault ; ability and intention (Nev.).. ............... 254 
assault with deadly weapon (Nev.)............ ....... 254 
attempted assault with unloaded pistol OS eer 254 
bigamy ; validity of first marriage (Wis.) 16 
charge ; assumption of guilt (Nev.) pant 254 





charge in defendant’ s favor (Nev.).. 
commit larceny; a second egnat charged an atiempt 


to commit a arceny (E ing.) 
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Criminal law — Continued. PAGE. 


conspiracy; evidence; prisoners were indicted for 
conspiracy to criminé pleading (Mich.) 267 
evidence of good character (Nev.) .................25+ 
justifiable homicide ; evidence.tending to Qustity 
principal is admissible to justify accessory ( 
murder, while a in commission of felony; 
husband and wife 
possession of stolen Souris. unexplained, outictont 
evidence to warrant conviction (Ct. App. 
if taken by burglary or robbery, sufficient po ens 
to warrant conviction (Ct. App 
sentence, power of court to revise (Am. Rep. 
statement of appeals (Mich.)................ 
Criminal statute, construction of: 
eee of milk by seller (G. T.) ................ 316 
Currency 





1. 267 


a. contract; gold coin or its equivalent (Nev.) . 254 


Damages: 
against passenger carriers for negligence, strictly 
INIT WENN. cn 5 cedacnc caaace otheaecenses 
compensatory, Aistinct from primitive damages (Nev.) 254 
over, in cases of assault and battery; vindictive . 
Ee Patcna st “Sis aah sade tee cad dads os cdahecedenns 7 
evidence; parol agreement (N. Y. C. P 5 
for disregard ; of instructions by stock- Monier iG. T.) 28 
measure of (N. Y. C. 45 
on failure to “comply with condition in lease (Ct. 


DR eee ie cinas gncatiaGeeah sens laseaden 11 14 
prospective damages (NevV.).. .........-...ssseeeeees ‘ 
resulting from injunction; counsel fees (G. T.)...... ot 
Deadly weapon: 

a pistol not always a deadly weapon (Nev.)........... 254 

no! proof that it was loaded necessary (Nev.) ........ 254 

e 

as affecting the question of negligence (Mich.) ...... 267 
Dedication 

of h ighway ; CR Nak cecdiakdsiitiacicchsknoneuch 250 
Deeds 


alley, use of as appurtenant ; reference to map (Sup. 
boundaries in; adverse possession; parol evidence 
to explain (Ct. PINE cv opscccdegheucdasdanswacacaas 338 
construction of covenants oe eee 114 
delivery to third person for grantee Sita, but to 
grantee after death of grantor, vests the estate in | 
Eee Arr e 4 el 
description of premises bounded “ by north line” of 
alley, what passes by (Supt. Ct.) ..................... 
reference in to grantor’s deed for specifications 
goceene privileges conveyed (Mass.)...............-. 
stipulation in not to carry on certain business ; prac- 
De ° nee SE Cg MEI osc ccccccstce sens cces cacesces 114 
posi 
receipt negligence; banker; fixed deposit (Austral- on 
of Fenech; excessive damages (Australasia) .......... 207 
Devise : 
in trust, with conditions ; executor’s power to sell 
EE ork 23 Th5sceebhioesstacesbacavaee askbaniacuns 172 
of land to trustees, instructed to give deed, vests 
title immediately (Ct. App.). . 
of legacy to daughter an her son during “their 
lives,” with gift over; death of daughter before 
testator no cause of lapse of gift (Mass.)....... 
to wife, “‘she remaining my widow,” with con- 
ditions, and resulting trust; termination of 
trust on death of wife (Mass.)................... 
Divorce: 
abandonment of wife for five years cause for; con- 
tribution for support of wife and children imma- 
SR EEE Re CPE ee 
alimony, after foreign (Am. Rep.) 
jurisdiction of courts of other Btates (G. T 
residence, proof of necessary to give ‘iuriediction, 
how affected (Mass.) ..... 
D special statute granting, unconstitutional (Mass.) ... 220 
ower : 
in Fay sang money upon mortgage foreclosure (G. T.), 317 
prior lien for purchase price (Am. Rep.) 143 
suit to set aside instrument accepting provisions in 
lieu of, not a suit for recovery of dower; need not 
be commenced within a year (Ct. App.) 1 
Drainage of land: 
discharge of surface water on lands of another (Wis.) 16 
Drunkenness : 


contract, when bad for (Australasia).................. 207 
Easement : 

hidden drain, when not (Ct. App.)..................4. 338 

of light and air; implied grant PTiai: I Se 1% 


ement and servitude : 
what is not a breach of covenant or special war- 
ranty; 3 implied grant (Md.)................ 
Ejectment : 
by one holding title as security (G. T.) 
from leasehold estate (Ct. App.)........ 
Election : 
— of, prima facie evidence ; mandamus (Am. 
MD Gee Pbsecc¥s sau seuetens Pend coat taeasaetansseaghn 











Equitable set-off : PAGE. 
cross demands P< when justice cannot otherwise 
be done (Ct App.) L hninn A sinigretak, Smeensnin cial Cb Gibes REET 1 
deposit with inso vent banker (Ct. A p.) ae ere ‘= 
———~ Pama of one of parties ground for (Ct. App.).. 


er 
nowledgment on life insurance polic: — an ad- 
mission liable to be contradicted (Ct. Re 173 
action on note given in renewal for encther (Mass.). 61 
full knowledge of facts bar to plea of (Ct. App.)..... 173 
lease with a reservation (Mich. p 
policy of life insurance payable to wife, subject to 
conditions made by husband (Ct. App.) 173 
Evidence : 
active and dormant partners (N. Y. C. P.)............ 
action on written contract for manufacture of goods; 
pol \ eeraee! as to character of goods iments 
admission of plaintiff (Am. Rep.)................. -. 143 
adverse possession (Mich.) 6 Wied 268 
as to value of services (N. Y. - ¥a.. 
books of account (Sup. Ct.).. és 5 
continuous possession (Mich. TTS IE MOS 
correspondence between boot and foot-prints (Mass.) 221 
cross-exaimination ; alteration of written instrument 















GAR sd> sane Reebsnenne nxeeecbeeakil saad emcee 76 
declaration of agent or servant (Ind.) 76 
declarations of conspirators ; fraudulent conveyances 
declaration of husband cannot implicate wife (Sup. 

Ph tr Ra gs itness (Ct. App.).....-.----- 
—T of witnesses ; p Redd of the court = 
© SPPPrerrerererrrererererrerrrerrrerrrerrereriiry 
finding of referee ; emenngptige (C&. App.)......65.: 7 
— currency (M ch.). . 268 
fraud ; scienter (Mich.)..... aa 268 
impeachment of witness (G. T. = 





in action for conversion (G. T.) 

memorandum of sale (Sup. Ct.). 

message over telegraph, presumption as to (Ct. “Ap ok 199 
direct —— as against presumption Se 





of aie of clothes, admissible without “a 


WOOO CBRNE) 5.05 oc nnsercccuaeeduaipsvcsdescees 221 
of conversation between aw oa ——* Veswespeees 235 
of high-water caused by mill-dam (Mass.)............ 221 
of husband and wife (Sup. CL. ERR BX: 235 


of kind of business of shop-keeper on trial for re- 
ceiving stolen goods, admissible (Mass.).......... 
of parol contemporaneous ement to + eens writ- 
ten instrument inadmissible (Am. Rep. 
of previous arrest, right of witness to “expiaia (G.T.), 137 
of terms of employment of Sar & 
opinions of witnesses (Ct. App.) ................ 2000 
waste ({nd.) 81 
plaintiff as witness; charge of the court (Mich.)..... 268 
presumption as to improper (I ee eee 76 
——— in favor of railroad companies in ac- 
tions for injuries to employees; reputation of un- 
fitness of employee who caused the injury; burden 
of proof; special directions (Mich.) 
presumption of deposit of drop letter in post-office 
CD00 ices ctsivcsdiceesaredegshee Astnevenstbarals 
press oor of letter admissible as ssseniary 


geoot oe threats admissible in action of assault 
SU NN TED a0 ioc ss iceids: Sssevecdasiasccecere 137 
protest of ship c nok COR BOD cxcn abe esdicctciave 95 


QU GE BOO GID io 0 0 0.000 cn scene ciescencincns sve 268 
rebutting evidence ; relevancy (Mich.)............... 
reforming deeds in equity; parol on ee to estab- 
Se ID CDs 4.3.0 vcacncecdseshudechasesteecintaan 
— _— delivery; acceptance by carrier 
CIE a hsidncnsicscs acs ciouacebssssishnginns eae eed 
sheriff's certificate of sale for taxes (Ct. App.)........ 173 


testimony of one of parties to contract not ground 
for exception (Mass.)..........--.0.--..+.+seseeeceeee 
what may be given aor general denial, and under 
plea of payment (G. T.) 251 
Exceptions : 
request to charge (Ct. App.)... -....-..-2e-eeeeeeee ..-- 1% 
Execution : 
death of judgment debtor (Ct. PR 
notice of sale under, effect of 


DAD. <u eanaahddsboadd di hdniwtadebankande tele teats 
Executors and administrators : 
service of notice of rejection of claims; short stat- 
ute of limitations (N. Y. C. P.) 
Express companies. (See Common Carriers.) 


False pretenses : 
post-dated check COMI Si, ce dneks dak teen cond 
remoteness of the pretense; evidence (Eng.).. 

False representations : 





what constitutes (Ct. App.)..........6. cseceeseccecees 13 
Felony : 
omissions and defects in aor how far may be 
supplied by inferences (Ct App?) Sagat lpakasinesiensos 173 
Fire Insurance. (See Insurance 
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Fixtures: PAGE. | Innkeepers: PAGE. 

hatte ot fixtures, have no character of realt inn, money lost by guest at; evidence of ne nce 

ee SAR enh dekdacdidaneiadaesd>sts5+t0oknekte di 254 of os leaving bed-room door unlocked aes 204 
when are removable by tenant ( reed sa 
what cannot be (Nev.)............-. signed by; evidence tending to show insanity, 

NY IE Sh os es cntcccscnceincksescs seseccescccssosesses 221 
pore of, to to take under wills of citizens of this Enssdvaut h ae 


te; courts of this State will not administer for- 
eign ~~ MD dias benecescctetdadionsseessss 1% 


rae: as to (Am. Rep.)..........------++-++- +00 130 
ia. — to violate laws of foreign coun- = 
RD MND sddipdaccdasccedtcnbetesces seccsteseees 

id: 


insurance ; questions of law and fact (Nev.).......... 254 


‘ IE si ntitndadi sae ob 08 doe 6d oesapeecdeccces cece 
Fedemption of land from tax sale ; collusion of offi- 
r with holder | tax certificate ( Cis saceeterses 
weeshtions ee 
declarations of ~ i Nb ks db 00s Fede n0dusones 317 
Frauds, statute of : 
agreement within (Sup. Ct.).................-0.seeseee+ 235 
oral promise to make a will granting lands is within 
(Mass. 221 


Gift: 
imperfect ; death of donor (Australasia)....’........ 207 
what constitutes (G. T. 126 
when conveyance fraudulent or otherwise (G. T.)... 11 
Guaranty: 
of payment of interest, not binding after principal 
hs neta, dnd) cdnibeneshexhnes>bdatiannss ean 173 
release of — by change in terms of agreement : 


@uardion age... CE Me ER anne vhine. <atdcudedokwudeacses 56 


agreement printed and written (Ct. App. 
contract made to protect surety, effect ‘of (Ct. App.), iio 
guarantor, rights and liabilities of (Ct. Ap 140 
— to surety of default of principal, failure of 


mY mo guardian to assign securities (Sup. Ct.)..... 

suretyship, power of surety to terminate (Ct. App.) 10 

ward of court; religious education ; faith of decease 
father to be’ adopted in preference to that of sur- 
viving mother ; inquiry as to convictions of infant 
itself, when allowable SED va i. nea 66vcaedse widsains 


Highway: 
ement of surveyor to pay for repairs of (Conn.) 108 
c in by surveyor (Conn.)..............-...+5++- 
dediention .) land for; acceptance ; owner's declara- 
ST Mubnanhdenens oabedigthineeenedenessenycenn 16 
encroachments, penalties for refusing to remove pau 
notice of defect in (Am. Re 130 
object on calculated to frig ten horses ; liability of 
town for dam (Wis. 16 
trespass on land ; * Justification * 108 
Hotel and innkeepe 
liability of, -¥ neney and watch and chain stolen 
has Kad enon eSéceasnsdiew 06csne 
Husband and wife: 
action by wife against husband, for possession of 
regi estate belonging to her (G. T.) 
actifon renee) to separate property of wife ; answer 
of wife 
assault by Write in presence of husband ; presumption 
St I IL, 9. scon.éudeancdevessctssetecedenees 
consideration ; resulting trust (Sup. Ct.).............. 236 
contracts in contemplat on of marriage ; cases criti- 
Ay lie a occkdlnediie cthaktbasleeeens cverdebave ve 
dealings between as to wife’s property (Ct. App.).... 158 
dealings with third parties with regard to wife’s 
separate catate presumption of knowledge ; rights 


of wy . App peandhs Wneude camber cebened cone 
my ys nterest aa wife in lands conveyed by hus- 
an DSi a aaah tikecseategseeDe 0¢5<-205sENe 
promissory note of wife, when and when not valid 
lait celine ctpatentihia C00dnesscddesoavinse 221 
> 7% extensions of debt; release of surety 
i aida heah dete tenndess ovesheate 
wife’ 's contract for money loaned (Mich.)............ 268 
Illegal consideration : 
check for money won on horse race (Conn.)......... 109 
Incumbrance: 
when not |} see and void as against judgment 
nc ddhedscagiaseendccede. 4 knniiis 251 
Indictment for pale 


must contain substance of the offense, and special 
averments of false swearing (G. T.) 817 
Infancy : 
appearance in suit to foreclose mo 
plea of, as ee to action (Ct. App. 7 
purchase and sale of lands by ; validity. of obligation 
for consideration (Ct. App.) 173 
Information : 
quo warranto against municipal corporation (Mass.).. 221 
Injunction: 
deposit and bond required (N. Y. C. P.).......... .... 
justice of the peace ; qhpeal (Ind ). Sea phekehionetsnicoteben 
prescriptive right G. eléueabedass rcandcnes san 188, ib 





conveyance of nal: by insolvent (Conn.)......... 109 


eee eas ~~; a 0.3) 
paro: v ey of (G. T.) ......... 
voskiy ben benefits, se ability 1 for (Mass.). . . fie SM a 
Insurance (fire) : 
change of title : foreclosure of mortgage within 
proviso of policy against (Mass.) 
condition in policy; non-payment of premium note 


SR cain thi thas noceanidtns dos aadancentk, «aces 
esndition , ee rere 254 
policy; risk; alteration; notice; knowledge of 
assured (Australasia) LAAT LCE EIT CENT ENA 
fire set by insane person (Am Rep.) ER co ET 143 

removal of goods, liability of insurer for Comage 
caused by (Am. Rep - 18 

non-fulfillment of waren ty by insured (G. T.) 318 

om nog premises sold before injury by firé (Ct. | 








poke: when void for change in title (Ct. App.) .. 
proofs of loss (N. RRR RRR R Gyn EE: 
— sf = on agent of, in another State; revoca- 
CE le ccccccvcscnces 964dinanenddeben vane Kheenacs 
shifting og eee when owner need not be 
MED, SEAT 0.0csenceseccccesnecdacepessatdeniihs 
ware es by aguate, ‘ability of company for accuracy : 
Oe ID 5n 60.06 :0650606e cies cncscoeensessctasibeness 4x6 


Insurance (lifes : 


countersignature of agent to policy necessary, 
though policy in favor of agent himself Gaesed. --- 
delivery of icy, what constitutes (Mass.).......... 237 


effect of civil war on contracts for (G. 
evidence to prove limitations to agent’ s authority 
Gains ondseesheesandanss4nongkceandnaasenesaamhns 
notes given as substitute for cash — be paid at 
maturity, or policy is forfeited (Ct. App. 7 
if payable to wife, policy subject tosame conditions, 


PPu) on cw cc cc ccereeccnce senescence rcesseeeweeseens ‘ 
renewal receipts prima facie evidence of payment - 
EOE 05 td cpintenatingdnrentesaknres- deen dda meee 
sub-agent, power of, to bind foreign company (Mass.) 237 
a ~~) ea in policy against a bar to recovery 
dian bnins dow b.ces thes 44006408sddmanonemnseaeeeae 
waiving forfeitures on policies; agents (G. T.) ....... 91 
(See Estoppel.) 
Insurance (marine) : 
continuance of a beyond limitation “ when on a 
passage”’ (Mass 
partial loss by Ship while insured under one policy, 
and total loss while insured under another ; 
merger of epee into total loss; rights of in- 
sured (Eng. 1 
= not to load more than registered tonnage 
ass. 


Inter ete) vest ecteeeteteeteteetteaneeneeseeeneeneenes 
when chargeable ¥ principal on moneys in hands 
of his agent (G. T.) 252 


Joinder of parties 
action. for wrongful taking and conversion ¥ 
eeeens: evidence of title; form of action (N. Y 


assent to acts of wrong-doer (N. : =) . ee 369 
Judgment: 

when a lien on real property of third person (G. T.).. 
Jurisdiction: 

citizenship of ~ eration (Cb. APP.)........2-.sccccere 338 

> of railroad mortgage (U.S. C. C.) ........ 49 

invalid proceedings in State court (U.8.C.C.)... 49 
habeas corpus from State court, a oon of person 
held by military ee. of U. 8. (Wis.). 
insurance ; estoppel (Ct. App 


partnership ; joinder of ns oo ae 18 
recovery of money paid by bankrupt ( nik’ See 18 
aoe and federal courts, right of transfer of causes * 
CEP TID 0 0564 ccdeced ancghmasioness eneegncedes begs eces oes 
J transfer of cause to Federal court (Ct. App.)......... 338 
urors 
3 when not entitled to be excused from serving (G. T.) 252 
ury: 
SD OTR REI, Fa :0:s50048:0 00:i5n0te 06; titiaeravecgeteres 126 
“ treating the jury,” cause of reversal (Nev.) ......... 254 
what tampering with, avoids verdict (Nev.).......... 255 
Justices’ courts : 
GID 056 nunadnaeesunasids sutcodeenieltee 160 


Landlord and tenant: 
agreement for tenancy for two years certain (Aus- 
aks txi ones. sage satandarescneseecose beserentues 207 
consideration (Ct. Ap 
eviction, what emounte to (Ct. App.) 338 
liability of landlord for injuries accruing from want 
of repairs (Sup. Ct.) . 60 
mortgage held by tenant sufficient gutpeclty for 
non-surrender of demised Vee — (N 
receipt from under-tenant ( 
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Landlord and tenant — Continued. PAGE. 
repairs, duty of landlord to — Mag. GO): sists 160 
surety for payment of rent (Con I 
wx we tenant for life, faseoans of reversioners 

PS ciccashakeprciathes bicddasedctsclneckbonueies 


Larceny: 
converting check deposited as qoousity (Australasia) = 
evidence as to cna to receipt (Mass.) 
ly personating discharged spidier (i = Da eapar 2s 
of proceeds of draft by indorser (Ct. App.)........... 
what is; rights of owner of stolen uuu (Ct. App.) 10 


ase : 
at lessee’s option ; election (Mich.) .......... ........ 268 
grant of rig t of way; construction (Eng.)........... 78 
are lien; who is “owner” under lien law 
( 


Lessor ani 
pot Fo to build IND Si atv oxegisiastinboateics 191 
Letters of credit : 
construction of (Gup. Ct.)..........ssccccccsscccscccccs 
os reeed of instructions in: bills of lading op. 


alleged misconduct in conducting business; infer- 
ence as to personal misconduct o proprietor (Eng.) 204 
Life insurance: (See Insurance, Life.) 
Literary corporations : 


pons <. to hold property in perpetuity (Ct. App.).. 
Littoral righ ts: 
breakwater, damage caused by, liability for (Am. 
NEE cid asdscdeaveridcndhadeeidescanassbudbadeeteaaes 143 
Malicious prosecution: 
action for, against railway companies; reasonable 
and probable cause, evidence of want of, what is 
sufficient, and by whom to be given (Eng.)... . 176, 177 
evidence, + eeaneen of; sniedivection: nonsuit ; 
malice BIEN ced hike stdcesecsaendeesstddaceabses 176, 177 


age 
4 of promise of; married man; measure of 
damages (Australasia) ete dhkhcanstaasvamsenes Saou 
Scotch marriage ; habit and repute; evidence (Eng.) 284 
Married women : 
actions by and against (Sup. Ct.)...................4. 160 
charge by upon separate estate (G. T.)................ 189 
claims for services of infant son (Sup. Ct.).. 
right of wife to acquire property by purchase from 
usband, with her separate funds (G. T.)........... 252 
(See Husband and W ife.) 
Master and servant : 
assaults of servants, liability of railroad company 
for (Am. Rep. 
injury of servant from dangerous machinery, liability 
of master (Mass 
Measure of damages: 


NE oh dx bach, cbdepanedeatests aon we & 
Mechanics’ law : 

effect of amendment of, by act of 1869 (G. T.)........ 318 
Mistake of fact: 


money paid under, when recoverable (Ct. App.)...... 174 
no ane in action, if arising from waht of care 
CN ak cxciscsccscdew <shsaacspccsnsdseeieeeeews 174 
Money received : 
action to recover money paid by mistake (G. T.)..... 366 
order for payment; usage of banks (Mass.)........... 238 


() 
ye -¥ plots, right to mortgage *G. T.).. 
entry to foreclose, wher not waived (Mass. Rs adadbes 238 
execution on equity of redemption (Conn 
— of redemption by decree in ‘Specclonane 
(Conn 
not discharged AA, assignment to one of two tenants 
ED GENE, de ridecestacdsdsece, . seetetnigade 
payment of to mortgages, when good as against 
assignee (G. T.). 
redemption by second mortgagor (Conn.) 
rights of mortgagee (Conn.)........ 





under laws of other States (G. T.).... 91 
want of consideration of note < oom . 110 
what is a mortgage ; usury (G. T.).... 91 
Mort, foreclosure : 
notice to nae pe uent are: release (G. T.)...... 138 
redemption, Frignt Of (G. T.).......ccccccccccccccscccees 137 
Municipal opnantion : 
accidents on sidewalks, liability for (G. T.)........... 138 
owner of sidewalk also liable | RS 138 


want of funds to repair no defense G , ee 
ieignent Whe’ mandamus to compel levy of tax 
iis ind sc bsdevddassnutcaccesiabiaides (amuses 
New w York city ; neglect to publish reports as required 
by law; void ‘assessments CE Ree 
poet of legislature to compel fe jncur debt (Am. o- 
publication ‘of notice of assessments (Ct. App.)..... 159 
rights of as to lands held by them in fee for as 
cific purpose; opening of streets through 


accident ; pursuit of felonious object Ansan, 5 
while engaged in commission of felony, absence o 


Name: PAGE, 
1 identity in pronunciation sufficient 


National currency 


taxation of (Am. | eT ere Fry 143 
Naturalization: 
common-law jurisdiction (Am. Rep.)................. 91 
Negligence : 
by servant ; evidence of service (G. T.)................ 


collision between public conveyance owned by dif- 
ferent parties; discontinuance of suit against two 
wrong-doers ; ’practice CR. BIR. ss casccgséccsctcan 
contributory negligence of employees of railroad 
eee eee ee ee ee ray rt ae 
discretion of court in relation to newly discovered 
evidence ; not reviewable (Ct. App.)................ 128 
disregarding warning (Australasia).................... 
duty of cit: Ag ae when city liable for overflow of 
sewers pp.) SPITE DRE RK PODER RA 5 
= ps weight of a question for the jury (G. 
excavations under sidewalk (Ct. App.)................ 352 
fast driving, sufficient to charge @. T.) 
Gk ADD: railroad 


Sarr 
track; concurring ee 


Pp 
assing over railroad tm | (Ct. App. 
act o as (Ct. 


lia = of master for wrongf! 
Nk RRR os FP APT SE BRE 
does not ge upon authorization of a 
lar act (Ct. A PP SREY ER Ae 
of owner of building (N. Y. C. P.). 
liabilities for omission $0 pestosms duty (Sup. Ct.).... 160 
measure of damages (N 370 
non-delivery of oe og EW ae liability for; 
measure of damages ( 
—— of obstruction, eheemes a does not relieve 
from charge of negligence (Ct. App 
partnershi 
master ( Lee 5 ho: 00094 0400 mses Dont Ane cease esdy dans 
persone impro roper yon pawey tat trains _ * ) ae 92 
prima facie evidence of (N. 
proximate, natural or probable Ae (Mass.)........ 238 
railroad; persons approaching highway crossing 


(In 
rallway . 
Eng 





“ .-- ence of cocntvenia, liability of 


brick falling from structure of bridge 


ng 


of equitable title to land (Wis.)............ ....s-s00- lq 
shipping marks to indicate consignee (Mich.)....... 268 
Novation: 
agreement to release amounts to (Ind.)............... 382 
Nuisance : 
summary abatement of (Am. Rep.)............++-0.0++ 143 
Obstructions in river: 
by erection of one in; power of common council to 
DORE Gs Tabs cs ccccscccsd sesswabrccsenesesisbassase 
Official bond : 
liability of sureties on (G. T.)............-.ceeceseeeeee 138 
Ouster : 
receipt of rents and profits not sufficient possession 
CU IS: CIID, 6 6.5 5.0 isin ccncecccs Zine giscdseaeocabans 110 
Parties : 
heirs: covenant of warranty (Ind.).............++++++- 82 
Partnership : 
action by one swipe . the other (Ct. App.) ... 141 
assignment, right of (Ct. App SN Pry eee: PRET: 141 
authority of copartner to bind firm (Ct. App.) ere 14 
contracts between partners (Australasia)............. 
ee partner, liability of, for old indebtedness 
Se rere rrr errr rrr errr re 


jon er of pie Ce ie er 1 
wo aes apse of time no presumption of payment “a 








old and new firm (Australasia)..............-.+-.+.++ 

rights of surviving pestnses presumption of pa 
ment of judgment (Ct PP. .. 140 

survivor takes title, with incidents (Ct. App.)........ 141 


when creditors of individual partner cannot defeat 
title acquired to his lands by partnership creditors 
GO: TID iie sons ciccccccccdecapickbpe tosdeseeagesuas 143 

Payment: 

money paid by mistake (G. T.)........ 2... --e-s-ee eee 189 

payment of debt to a third person ; when no defense 10 


Perju 
7 ae  * . | f & » ererrrrrn irr. 366 

’ essential allegations in (G. 5 Wit cw acbics edu cdpuninnnd 367 
Perpetuities : 

. uest, when void under statute of ; case overruled 

MOD,” seccdsnsscdeen ehispestek. sumegat ee 

sits in a mortmein, or, in other States, not interdicted m 
Pilotage “3. See ae ee a mammmmmmbt ta 


irac ; 
forfeiture of ship; sale (Eng.) ...........2eseeeeseeeee 78 
Pleadings: 





er. showing; refusal to charge as to degree 


seneral denial, what cannot be shown under (N. Y. 








384 INDEX TO ABSTRACTS AND DIGESTS. 











Pleadings — Continued. PAGE. 
sufficient denial, what is Ky App? builds ssdueucaiebes 339 
be snes time they relate 5 | SRI es 46 
Soitee , offender for value of stolen property a 
EE, ae i Re a ED Re FT aE 
alimony. * lication to be relieved from pae . 
of, un ecree for divorce of default (G. T.)..... 190 
essandenens ; power of court (G. T.)........-...+.-5++ 


coped, from ‘general term not allowed when judg’mt 
as been reversed on question of fact (Ct. App. » = 

oan order of — term; proper mode of 
review (Ct. Ap 
bank in liquidation - ye of bankruptcy; injunc- 
tion ; application for appeal (Bankruptcy). Secor ara 
bill of particulars (Ct. App.) 
district courts ; ondiortalting on attach’ts (N.Y. ’ P.), 301 
exceptions to ‘dismissal of complaint (N. Y. C. P.), 368 
failure to file return in time (Ct. App 128 
finding of fact by referee, when rev Peahie (Ct. App.) 141 
we gn obtained yy equitable power 
Sn vm court as to (Ct. A 
gone denial, or denial of on of issues entitles 
defendant to trial; specific denial wae not re- 














uired ; ae An ahewer (Ct. App.).. . 128 
injunction th Minas cnt hevestnk Kes © = 
new trial for want rat proof (Sup. Ct.).... 236 

pa ey sy to be made in season (Sup. Ct 236 

er to enter judgment (Ct. App.) .................. 174 

partiice suit not ag i en  Cotentant holds 
lands adversely (Ct. A 352 

adverse iona hee? to Gt A 352 
preference, in court of appeals (Ct. App.) 141 
reservations in deeds, effect of (Ct. App. tit 
setting aside judgments (Sup. Ct.)...... 160 





— aside order of arrest prima faeie 
abeas corpus (Ct. App. 
special proceedings for co ection of tax; appeal 
from order in (Ct. App. 64 
venue, when right to Skanes waived (Ct. App.)..... 64 
Preference : 
entry of judgment on warrant of attorney; by cred- 
itor; knowledge of insolvency (Bankruptcy) . 18, 19 
lien for advances to bankrupt; purchase of st tock by 
advancing creditor (Bankruptcy) he thine dss04sdseses 19 
Pins and agent: 
ility of copes, to creditor (Mass.).. ............... 238 





Hability of principal for acts of (Conn.) . 110 
principal when bound by acts of agent (Ind.)........ 5 ~4 
— rd agent without disclosing principal (Am. ass 
Prine! pal ae 

itional —~- | ee ieina nid: Balen V7 
ans nes tien deneendeeedercketete B 
promissory note ; consideration (Ind.)................ ves 
a a RE RR a ee 32 


Promissory note: 
action forint’st after payment of princip’!(Am.Rep.), 144 
ement to extend time for payment (Ct. App.)... 14 
teration of; not necessarily a forgery; effect of 
ratification; immaterial as between parties to 
— SS ee rere 48, 49 
attorney's fees; evidence (Ind.)....................... 
fraudulent in Toeption ; valid in hands of holder 
for value (N 
when taken under suspicious circumstance, how 
I Me ne DG da DdeeE pide 166 Gnie'e Gansses sense 303 
mere carelessness in taking will not invalidate, 
unless so gross that bad faith may be inferred 


eit teetnets AiG daa da dneattbobdacnes’ cnbbce 304 
gaeranty of | ot oo FT ton 91 
w affected by marriage of — (up. Ct.) ....... 160 
indorsement of blank form; alteration by maker 
A hw) diva dendintats ccegevedenses ses bies 144 


made in consideration of marriage (Sup. 

nature of indorser’s engagement var & 

notice of protest during a civil war 5 up. 

notice of protest sent by mail (M 

payment of by indorser at ae. right of action 
i eae ele Daw Shin dose cecesscew 

personal liability of agent on (Am. Rep 

waiver by indorser of demand and — +a (Ct. App. , Ms 

Public officers : 
responsibility of for official contracts (N. Y.C. P.).. 46 


Railroads: 
application for =ppointment of com’rs (Sup. Ct.)..... 161 
appointment of — to locate road ; failure 
to give notice (Ct. App.) 
bonding towns for, what necessary to give — 
tion to judge; rights of tax payers (Ct. App.)..... 159 
Se of; effect on guaranty of bord in aid 
SS AE Behe e 6 6db 25 sess s weds cdvvcccccscsccoccece 
copy of petition for appointment of commissioners 
to be served on company (Sup. Ct.) 1 
crossing lands; cunege for depreciation caused by; 
evidence as to (Wis. 
duty of pot A (Sup. Ct 
hearing before commiss: onters notice of (Sup. Ct.) . 
neglect of duty by employee 
ae Tg injury to arm poadentin’ from window us 


eC eee ee eee ee ee eer eee Cee eeaeeeeeeeeee sees 


Saad enghes 190 
ti )... 160, 161 
62 





Railroads — Continued. PAG 
railroad companies and their employees; liabilities 
and duties, inter esse (_ ich. 
special risks incident to proximity to railroads; 
liability of companies (Mich. 
Railroad aid: 
by towns and counties ; Spanien s for what purpose 
and by what rule (Mi ch 
Railways: 
bonding bee for ; requirements of act for bonding 


MRR: cok dedecb Maw ide ts wetilscvscerekaee te 
petitioners for must be tax payers ; power cannot 

be delegated (Ct. App.) 
nagiionscs, railway gate left open at a level crossing 


SEIN AS tha ibes x4 cee ¥isnSenndbssacescedeteeasdtceheten’ 
salbwegy accident; injury to passenger ; compensa- 
tion paid; receipt in full discharge; action for 
further damages ; receipt pleaded ; bill to restrain 
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Trade-mark : 
injunction decree, uncertainty of on account of in- 
I ID. 6 5 cock aaecdaedescdseteswasorses lll 
spurious imitation : consignment to agent ignorant 
r of the fraud; injunction; costs (Eng.)............. 17% 
rusts : 


post-nuptial settlement by a father on -wife and 
children ; power for maintenance of children out 
of expectant shares at trustees’ discretion; death 
of wife; children maintained by father; bank- 
ruptcy of father; claim of trustee in bankruptcy 
to accumulated income of children’s — ( ae. ) 205 
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ceive and reclaim property; w mixture of goods; 
loss of identity (N. 


fraudulent representations of ~ aa oa (Sup. Ct.)...... 287 
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contingency (N. J.) 


Vessel: 
master of; when acts of bind owners (Conn.).. 
mortgagee of not liable for supplies or repairs 
8 RR ere RR 
storage of property on refusal to pay freight (Conn.) 111 
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